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FORMATION    OF    CONTRACT    INTER 
ABSENTES. 

'T'HE  question  of  the  formation  of  contract  between 
parties  who  are  not  in  each  other's  presence  has  been 
discussed  for  many  years,  and  there  are  still  mooted  points  as 
to  when  and  where  such  a  contract  arises,  and  what  is  essen- 
tial thereto.  Naturally,  this  question  has  generally  arisen 
through  the  employment  of  the  mail  which  has  often  led 
to  a  discussion  concerning  such  contracts  and  sometimes  to 
the  conclusion  that  offer  and  acceptance  by  mail  involve 
some  doctrines  sui  generis,  and  that  they  are  to  be  consid- 
ered and  explained  as  exceptions  to  the  general  rules.  But 
while  the  most  divergent  views  have  been  advanced  as  to  the 
principles  involved,  the  law  itself  both  in  England  and  in  this 
country  may  be  considered  as  finally  settled1  to  the  effect, 
that  when  an  offer  is  sent  by  mail  with  no  specific  directions 
as  to  forwarding  an  acceptance,  the  contract  arises  as  soon 
as  a  letter  of  acceptance  properly  addressed  and  with  post- 
age prepaid,  is  mailed.  In  Massachusetts,  a  contrary  view 
was  enunciated  in  McCulloch  v.  Eagle  Ins.  Co.,2  to  the 
effect  that  "  The  offer  did  not  bind  the  plaintiff  until  it  was 
accepted,  and  it  could  not  be  accepted  to  the  knowledge  of 
the  defendants,  until  the  letter  announcing  the  acceptance 

1  But  see  contra,  Underwood  v.  Maguire,  Rap.  Jud.  Quebec,  6  B.  R. 
237.  This  case  was  decided  in  1895  by  a  divided  Court.  It  is  not  well 
reasoned  and  throws  no  new  light  upon  the  subject.         2  1  Pick.  278. 
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was  received,  or  at  most,  until  the  regular  time  for  its 
arrival  by  mail  had  elapsed." 

On  the  strength  of  this  case,  the  Massachusetts  rule  has 
been  regarded  as  differing  from  that  of  most  jurisdictions 
in  this  country.  It  was  well  known,  however,  that  Mr.  Chief 
Justice  Holmes  took  the  other  view,1  and  the  case  of  Brauer 
v.  Shaw,2  decided  in  1897,  while  not  necessarily  involving 
this  question,  seems  to  indicate  a  change  of  position  in  that 
jurisdiction.3 

In  Bauer  v.  Shaw,2  an  offer  was  sent  by  telegram  from 
Boston  to  New  York  and  duly  received.  An  acceptance 
was  telegraphed  in  New  York  at  twenty-eight  minutes  past 
twelve  and  was  received  in  Boston  at  twenty  minutes  past 
one.  At  one  o'clock  the  offerors  at  Boston  telegraphed  a 
revocation.  The  Court  held  that  a  contract  arose  and  that 
the  attempted  revocation  was  ineffectual  because  not  com- 
municated before  acceptance.  No  question  is  raised  in  the 
case  as  to  whether  the  New  York  or  Massachusetts  law 
should  prevail4  but  as  the  acceptance  was  actually  received 
before  the  revocation  was  communicated  to  the  offeree,  it 
would  seem  that  a  contract  would  arise  under  either  theory. 
Mr.  Chief  Justice  Holmes,  however,  says  in  writing  the 
opinion  of  the  Court:  "  There  is  no  doubt  that  the  reply 
was  handed  to  the  telegraph  Company  promptly,  and  at 
least  it  would  have  been  open  to  the  jury  to  find  that  the 
plaintiffs  had  done  all  that  was  necessary  on  their  part 
to  complete  the  contract.  If  then  the  offer  was  outstand- 
ing when  it  was  accepted,  the  contract  was  made." 

It  seems  evident  from  these  facts  that  the  Court  actually 
decides  nothing  more  than  that  a  revocation  of  an  offer 
must  be  communicated  to  the  offeree,  but  nevertheless,  the 

1  Holmes  Common  Law,  pp.  305,  306.         2  168  Mass.  198. 

3  Commonwealth  Ins.  Co.  v.  Knabe  Co.,  171  Mass.  265. 

4  It  would  seem  that  New  York  was  locus  contractus  and  therefore  that 
the  New  York  law  should  govern  as  to  the  formation  of  the  contract. 
The  offer  was  clearly  made  in  New  York  because  it  was  communicated  there 
and  communication  to  an  offeree  is,  of  course,  of  the  essence  of  an  offer. 
The  offer  having  been  made  in  New  York,  an  act  was  then  done  which  by 
the  New  York  law  constitutes  an  acceptance.  As  then  we  have  acts  hap- 
pening in  New  York  which  constitute  offer  and  acceptance  there,  it  would 
seem  that  the  contract  arose  there,  and  that  the  New  York  law  governed. 
See  Perry  v.  Mount  Hope  Iron  Co.,  15  R.  I.  380;  Commonwealth  Ins.  Co. 
v.  Knabe  Co.,  supra. 
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case  is  regarded  by  high  judicial  authority  in  Massachusetts 
as  quietly  overruling  McCulloch  v.  Eagle  Ins.  Co.,1  and 
conforming  the  Massachusetts  Law  to  that  of  the  rest  of 
the  country. 

The  rule  thus  adopted  by  most  Courts  has  been  ably 
criticised  by  Professor  Langdell.2  He  treats  the  subject 
from  the  standpoint  of  a  bilateral  contract,  and  his  argu- 
ment may  be  summed  up  thus :  the  acceptance  is  a  counter 
promise  and  as  such  must  first  be  an  offer,  and  therefore 
must  be  communicated.  If  this  premise  be  correct,  it  seems 
impossible  to  escape  from  his  conclusion. 

It  will  aid  in  the  consideration  of  this  question  to  deter- 
mine what  is  meant  by  the  term  acceptance  in  the  law  of 
contract,  what  are  its  functions  and  its  elements.  The  dis- 
tinguishing feature  of  contract  is  the  assent  of  the  parties — 
the  intent  of  each  that  the  law  shall  annex  to  their  mutual 
acts  the  obligation  of  contract.  This  intent  by  each  party, 
when  suitably  manifested,  is  called  mutual  assent.  By  the 
first  step,  i.  e.,  the  offer,  the  offeror  indicates  to  the  offeree 
his  desire  that  a  contract  should  arise  between  them  con- 
taining certain  terms.  At  that  point  the  intent  and  wish  of 
one  party  only  is  known.  In  order  that  a  contract  should 
arise,  it  is  evident  that  the  next  step  must  be  a  manifesta- 
tion by  the  offeree  that  he  also  wishes  the  proposed  ar- 
rangement contained  in  the  offer  to  ripen  into  a  contract. 
The  manifested  assent  of  the  offeree  shows  that  the  parties  are 
of  one  mind,  and  that  constitutes  the  agreement,  the  mutual 
assent.  But  it  does  not  at  all  follow  that  in  order  to  con- 
stitute mutual  assent  there  must  be  knowledge  on  the  part 
of  each  that  the  agreement  is  reached.  Were  knowledge 
by  each  party  that  the  contract  has  arisen  essential,  it 
would  be  necessary  to  reach  the  logical  but  absurd  con- 
clusion that  parties  could  not  contract  unless  in  each  other's 
presence,  because,  where  the  contracting  parties  are  not 
together,  it  is  impossible  for  each  to  know  that  the  contract 
has  arisen  at  the  precise  instant  it  arises,  the  knowledge  of 
at  least  one  of  the  parties  must  come  at  a  period  subse- 
quent to  the  origin  of  the  contract.  For  instance,  if  the 
contract  does  not  arise  until  the  acceptance  is  communi- 

1 Supra.         2  Summary  of  the  Law  of  Contracts,  §  33. 
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cated  to  the  offeror,  but  does  arise  at  that  instant,  then  the 
offeree  is  in  ignorance  of  the  fact  of  communication  to  the 
offeror,  /*.  e.,  the  contract  would  arise  without  his  knowl- 
edge. Take  the  familiar  case  of  a  unilateral  contract,  and 
suppose  a  householder  descends  his  front  stoop  some  snowy 
morning,  sees  a  man  with  a  snow  shovel  going  by,  calls 
out  "  Clear  my  sidewalk  and  I  will  give  you  fifty  cents,'' 
and  then  hurries  off  down  town  before  the  shovel  man 
makes  reply.  The  man,  however,  does  shovel  off  the  snow 
in  pursuance  of  this  offer.  No  one  can  doubt  that  a  con- 
tract arises  as  soon  as  the  act  is  completed,  and  yet  the 
householder,  the  offeror,  is  down  town,  and  neither  has  the 
acceptance  been  communicated  to  him,  nor  does  he  know 
that  the  contract  has  arisen.  He  is  bound  without  such 
communication  and  without  such  knowledge.1  There  would 
seem  to  be  no  doubt,  then,  that  an  acceptance  as  such  and 
containing  no  other  element  requires  no  communication. 

But,  it  is  truly  said,  where  an  offer  contemplates  a  con- 
tract consisting  of  mutual  promises,  in  other  words,  a  bilat- 
eral contract,  the  acceptance  contains  the  further  element 
of  a  counter  promise  on  the  part  of  the  offeree.  In  such  a 
case,  the  mere  acceptance  unless  it  contains  a  promise 
directly  or  by  implication,  is  not  enough,  any  more  than  it 
would  be  in  the  case  of  a  proposed  unilateral  contract, 
because  in  a  bilateral  contract  the  counter  promise  is  requi- 
site to  furnish  the  consideration  for  the  promise  into  which 
the  original  offer  ripens.  Does  this  element  of  counter 
promise  render  communication  necessary  ?  If  this  counter 
promise  must  first  be  an  offer,  then  communication  cer- 
tainly is  necessary  because,  ex  vi  termini,  an  offer  implies 
communication,  and  Professor  Langdell's  contention  would 
appear  to  be  irrefutable.  But  is  the  counter  promise 
necessarily  first  an  offer?  It  does  not  seem  so,  and  there 
appears  to  be  no  principle  which  requires  that  this  position 
be  taken.  What  is  there  about  a  promise  that  would  indi- 
cate the  necessity  of  its  being  first  an  offer?  It  is  true  that 
we  often  do  have  an  offer  which  subsequently  ripens  into  a 
promise,  but  because  some  promises  are  first  offers,  it  by 

It  will,  of  course,  be  kept  in  mind  that  this  paper  is  considering  only 
the  formation  of  contract,  and  hence  is  not  concerned  with  conditions 
which  may  be  found  in  the  contract  when  formed. 
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no  means  follows  that  all  promises  must  go  through  this 
process.  Nor  does  there  appear  to  be  any  special  reason 
for  so  holding  in  the  case  of  a  proposed  bilateral  contract. 

It  may  be  said  that  there  is  no  promise  until  communi- 
cation, and  that,  therefore,  the  counter-promise  is  only  an 
offer  until  such  communication;  but  this  is  not  so  because, 
as  shown  above,  it  is  not  even  an  offer  until  there  is  com- 
munication. 

It  seems  clear  that  the  proposed  acceptance  becomes  a 
promise  as  soon  as  it  is  anything  at  all.1 

This  leads  to  the  next  question  which  is,  does  a  prom- 
ise, as  such,  require  communication  to  the  promisee  ?  This 
seems  to  require  a  negative  reply.  It  is  difficult  to  find 
any  element  in  a  promise  which  necessitates  communica- 
tion. Suppose  that  a  publisher  sends  a  book  to  some  one 
with  a  statement  that  the  price  is  ten  dollars  and  he  hopes 
the  recipient  will  purchase  it.  Suppose,  further,  that  upon 
receipt  of  the  book  the  proposed  purchaser  decides  to  buy 
it  and  appropriates  the  book  by  unmistakable  acts.  Is 
there  not  an  implied  promise  to  pay  the  price — not  a  so- 
called  promise  implied  in  law,  a  quasi-contract,  but  a  true 
promise  implied  in  fact  from  the  act  of  appropriation? 
There  seems  to  be  no  good  reason  for  holding  that  this  is 
not  a  case  of  a  promise,  and  yet  the  publisher  may  and 
probably  will  be  ignorant  of  this  implied  promise  at  the 
time  it  is  made.  It  may  be  urged  that  debt  would  lie  for 
the  price  of  the  book,  but  this  does  not  show  that  special 
assumpsit  will  not  lie  also.  In  Fogg  v.  Portsmouth  Athe- 
naeum,8 it  seems  clear  that  a  promise  arose  upon  the  appro- 
priation of  the  newspapers  although  the  publisher  may 
have  been  ignorant  of  such  appropriation.  That  was  a 
case  in  which  a  publisher  of  a  newspaper  sent  papers  to  a 
public  library  under  circumstances  which  the  Court  rightly 
held  did  not  constitute  an  express  contract.  The  library 
company  appropriated  and  used  the  papers  after  being 
apprised  that  they  were  not  intended  as  a  gift.  The  Court 
held  the  library  company  liable,  although  the  opinion  does 
not  make  it  clear  whether  they  decided  upon  the  theory  of 
quasi-contract  or  of  a  true  contract  implied  in  fact. 

1  See  Holmes'  Common  Law,  pp.  305,  306.         -  44  N.  H.  115. 
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There  seems  to  be  no  sufficient  reason  for  maintaining 
that  the  obligation  in  these  cases  is  quasi-contractual,  be- 
cause it  is  evident  that  the  party  intends  to  be  bound,  and 
such  intent  supplies  the  characteristic  of  a  true  contract. 
That  is  to  say,  the  obligation  which  the  law  imposes  is  con- 
templated and  intended  by  the  parties,  and  we  have  mutual 
assent.  A  promise  is  simply  an  obligation  which  is  placed 
upon  a  party  as  the  result  of  his  acts,  and  this  obligation 
differs  from  tort  in  that  the  party  obligated  intends  that 
this  result  shall  follow.  An  obligation  can  arise  in  tort 
without  any  communication  to  the  one  wronged,  and  why 
not  in  contract  ?  Once  find  mutual  assent  with  consider- 
ation and  the  elements  of  contract  are  there.  Thus  when 
the  act  is  tendered  for  a  desired  promise,  the  consideration 
is  furnished  and  the  willingness  to  accept  the  promise  indi- 
cated. If  the  consideration  is  accepted  and  the  promise 
intended,  why  is  there  any  necessity  for  communication 
to  the  promisee  in  order  that  the  intended  promise  shall 
actually  arise?  Suppose  an  offer  contemplating  a  bilat- 
eral contract,  to  be  sent  by  mail.  This  first  offer  becomes 
a  promise  when  the  consideration,  the  counter-promise,  is 
furnished.  But  if  it  is  held  that  this  counter  proposition 
must  first  be  communicated  because  a  promise  must  be  com- 
municated, then  we  seem  forced  to  the  conclusion  that 
the  first  offer  cannot  ripen  into  a  promise  until  again 
communicated  as  a  promise,  because  a  promise  requires 
communication.  That  is  to  say,  when  first  communicated 
to  the  offeree  it  is  merely  an  offer  and  cannot  become 
a  promise  until  the  counter-promise  is  communicated  to 
the  offeror,  but  at  that  time  the  first  promise  as  a  prom- 
ise, is  not  communicated  to  the  original  offeree.  Can  it  be 
properly  said  that  the  communication  of  the  first  offer 
is  enough  for  the  subsequent  promise  into  which  it  is  to 
ripen  ?  If  there  is  any  element  of  a  promise  which  as  such 
requires  communication,  the  conclusion  must  be  reached 
that  communication  of  the  offer  will  not  do  for  the  subse- 
quent promise.  In  other  words,  we  seem  to  have  the  diffi- 
culty of  an  endless  chain  suggested  by  the  earlier  cases  on 
this  subject.  Professor  Langdell  is  not  forced  to  this  con- 
clusion, because  his  only  claim  is  that  the  counter  proposi- 
tion is  an  offer,  but  he  must  necessarily  agree  that  the  prom- 
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ise  arising-  from  the  first  offer,  need  not  be  communicated. 
If  we  agree  that  the  counter  proposition  need  not  first  be 
an  offer,  then  it  seems  logical  to  hold  that  it  is  a  promise  as 
soon  as  made  manifest.  This  leads  to  further  questions. 
Suppose  the  first  offer  to  be  communicated  by  mail, 
is  it  enough  for  the  offeree  to  say  to  surrounding  friends,  I 
accept  the  offer  contained  in  this  letter?  Or  suppose  further 
the  case  of  two  men  together  and  an  offer  spoken  by  one, 
may  the  other  accept  by  turning  to  friends  in  his  rear  and 
whispering  such  acceptance?  If  there  was  nothing  further 
than  a  promise  required,  it  would  seem  necessary  to  reply 
in  the  affirmative.  But  we  must  not  forget  that  an  offeror 
may  attach  to  his  offer  terms  or  stipulations  in  reference  to 
the  mode  of  accepting  such  offer.  He  may  stipulate  that 
the  acceptance  must  be  received  by  him,  that  it  must  be 
sent  by  telegram  or  in  fact  any  method  he  pleases  and  the 
acceptance  can  then  take  place  only  in  the  way  designated. 
These  stipulations  may  be  implied  as  well  as  expressed  and 
therefore  it  is  reasonable  to  say  that  to  every  offer  contem- 
plating abilateral  contract  thereistheimplied  stipulation  that 
the  counter-promise  shall  not  only  be  made  manifest  but  be 
put  in  a  reasonable  way  to  be  communicated  to  the  offeror. 
What  may  be  such  reasonable  way  must  depend  upon  the 
circumstances  of  each  case.  In  the  illustrations  given 
above,  the  reasonable  way  to  put  such  counter-promise  in 
the  case  of  the  offer  by  mail  would  be  a  reply  by  mail,  and 
in  the  case  of  the  spoken  offer,  a  reply  to  the  offeror.  As 
these  are  the  means  impliedly  required  by  the  method  of 
sending  the  offer,  the  acceptance  must  comply  with  them. 
The  offeror's  aim  is,  however,  to  secure  an  answer  in  a 
certain  time,  and  hence  any  other  method  of  accepting  will 
do,  provided  the  acceptance  reaches  the  offeror  as  soon  as 
it  would  by  the  means  indicated  in  the  offer. 

This  view  may  be  illustrated  by  two  or  three  examples. 
Suppose  a  totally  deaf  man  make  an  offer  by  word  of 
mouth  to  one  who  does  not  know  he  is  deaf,  and  the  offeree 
replies,  "  I  accept.*'  If  then  the  deaf  man  hands  over  a 
slate  and  the  other  writes,  "  I  do  not  accept,"  it  would  seem 
that  a  contract  arises  and  that  when  the  deaf  man  learns 
the  facts  from  the  bystanders  he  can  hold  the  other  to  a 
promise,  which  promise  arises  without  communication. 
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In  the  case  of  Felthouse  v.  Bindley,1  Paul  Felthouse, 
after  previous  negotiations  made  an  offer  by  letter  to  his 
nephew  John  for  the  purchase  of  a  horse.  This  letter 
terminated  with  the  words,  "  If  I  hear  no  more  about  him, 
I  consider  the  horse  as  mine  at  £30,  15s."  No  reply  was 
made  to  the  offer  and  the  words  quoted  negative  the  idea 
of  implied  terms  accompanying  the  offer  requiring  reason- 
able effort  to  forward  a  reply,  and,  therefore,  no  reply  was 
necessary.  If  the  nephew  John  had  at  once  shown  by  dis- 
tinct overt  acts  that  he  accepted  the  offer ;  if,  for  instance, 
he  had  put  the  horse  in  a  stall  marked  Paul  Felthouse,  or 
had  shown  his  intention  by  other  appropriate  action,  it 
would  seem  that  on  principle  a  contract  would  have  arisen 
then  and  there.  As  it  was,  however,  the  uncle's  offer  was 
made  on  January  2d,  and  there  is  nothing  in  the  facts  given 
to  show  that  the  nephew  indicated  any  intention  to  accept 
until  February  26th,  at  which  time  the  uncle's  offer  would 
certainly  have  expired  by  reasonable  limitation,  and  it 
would  be  immaterial  that  the  uncle  by  unevinced  mental 
determination  may  have  been  satisfied  to  continue  his 
offer.  On  this  ground  alone,  it  seems  that  no  contract 
arose. 

In  White  v.  Corlies,2  the  defendants  wrote  to  the  plain- 
tiff, a  carpenter,  directing  him  to  proceed  at  once  to  fit  up 
their  office.  There  is  room  for  doubt  as  to  what  this  letter 
really  meant,  but  the  Court  treats  it  as  an  offer.  The  plain- 
tiff at  once  began  performance  by  the  purchase  of  lumber 
and  by  beginning  work  thereon.  The  Court,  Folger,  J., 
writing  the  opinion,  says  : 

"  We  understand  the  rule  to  be,  that  where  an  offer  is 
made  by  one  party  to  another  when  they  are  not  together, 
the  acceptance  of  it  by  that  other  must  be  manifested  by 
some  appropriate  act.  It  does  not  need  that  the  acceptance 
shall  come  to  the  knowledge  of  the  one  making  the  offer 
before  he  shall  be  bound.  But  though  the  manifestation 
need  not  be  brought  to  his  knowledge  before  he  becomes 
bound,  he  is  not  bound  if  that  manifestation  is  not  put  in  a 
proper  way  to  be  in  the  usual  course  of  events,  in  some 
reasonable  time  communicated  to  him.  Thus  a  letter 
received  by  mail,  containing  a  proposal,  may  be  answered 
1  1 1  C.  B.  N.  S.  868.         *  46  N.  Y.  467. 
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by  letter  by  mail  containing  the  acceptance.  And  in 
general,  as  soon  as  the  answering  letter  is  mailed,  the  con- 
tract is  concluded.  Though  one  party  does  not  know  of 
the  acceptance,  the  manifestation  thereof  is  put  in  the 
proper  way  of  reaching  him." 

It  would  seem,  then,  that  if  the  plaintiff  had  evinced  his 
intention  to  accept  by  clear  and  unmistakable  overt  acts, 
and  had  complied  with  the  implied  terms  of  the  offer  to 
take  reasonable  steps  to  apprise  the  defendants  thereof,  a 
contract  would  have  arisen.  Or  if  the  offer  had  negatived 
this  implication  as  in  Felthouse  v.  Bindley,1  it  would 
appear  that  a  contract  would  have  arisen  as  soon  as  the 
acceptance  was  sufficiently  evinced.  In  fact,  in  view  of  the 
words  of  the  offer  *  you  can  begin  at  once,"  it  is  a  question 
whether  this  offer,  also,  did  not  negative  the  implication  of 
a  term  requiring  reasonable  steps  to  notify.  This  treats 
the  offer  as  calling  for  a  bilateral  contract,  and  that  must 
have  been  the  view  of  the  Court,  for  otherwise  the  short 
answer  to  the  plaintiff  would  have  been  "you  have  not 
furnished  the  consideration,  i.  e.}  the  act,  and  hence  there 
can  be  no  contract." 

The  views  expressed  above  lead  to  a  conclusion  which 
accords  with  the  law  as  found,  in  the  decisions,  they 
logically  account  for  the  cases  of  contract  arising  upon  the 
mailing  of  an  acceptance,  for  such  cases  as  Howard  v. 
Daly,2  and  others  of  a  similar  character. 

Clarence  D.  Ashley. 

1  Supra.        26i  N.  Y.  362. 
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CHARITABLE  USES  IN  NEW  YORK. 

'"P HE  year  1893  marks  a  notable  change  in  the  laws  of 
New  York  regulating  charitable  devises  and  bequests 
to  uses.1  In  that  year  the  Legislature  first  attempted  to 
undo  what  the  courts  of  this  State  had  finally  held  to  be  the 
intention  of  the  Revised  Statutes — the  abolition  of  char- 
itable, or  perpetual  and  indefinite,  uses.  Only  in  1873 
had  the  controversy  on  this  point  been  declared  closed,  and 
that  there  was  no  further  room  for  contention :  the  Re- 
vised Statutes  had  in  1830  abolished  charitable  uses.2 
Thenceforth,  every  use,  charitable  or  non-charitable,  was 
subject  to  the  rules  against  perpetuities  and  indefiniteness, 
or  uncertainty.  This  conclusion  proved  the  ruin  of  many 
attempted  charitable  foundations  of  magnitude;  for  tes- 
tators persisted  in  devices  to  contravene  the  Revised 
Statutes. 

Before  entering  upon  the  consideration  of  the  act  of 
1893  it  may  be  well  to  direct  the  younger  reader's  attention 
to  the  former  English  law  of  charities,  applied  in  New 
York  prior  to  its  independence  of  the  English  Crown,  and 
consequently  adopted  by  the  first  constitution  of  the  State 
as  the  fundamental  law  of  the  future.  The  former  law  of 
England  divided  trusts  into  two  classes,  charitable  and 
private.  If  a  trust  were  not  for  charity  it  must  be  for  a 
definite,  designated  person,  capable  of  invoking  by  name  a 
subpoena  and  the  aid  of  the  Court  of  Chancery.  But  on  the 
other  hand,  if  the  trust  were  for  charity,  or,  in  other  words, 
to  be  classed  as  a  "  charitable  use,"  then  the  rule  against  per- 
petuities applied  only  to  the  time  of  vesting,  and  the  bene- 
ficiaries of  the  trust  might  be  indefinite  or  even  unascer- 
tained. Thus,  the  line  between  charitable  uses  and  uses 
not  charitable  was  distinctly  known  in  the  jurisprudence  of 
the  common  law  long  prior  to  the  first  formation  of  the 
State  government  of  New  York.  The  distinction  was 
adopted  and  applied  in  the  colonial  epoch  and  by  the  early 
Chancellors  of  the  State  of  New  York. 

1  C.  701,  Laws  of  1893.         "Holmes  v.  Mead,  52  N'.  V.  332. 
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The  precise  origin  of  the  difference  denoted  in  the  law 
of  England  is,  no  doubt,  due  to  the  influence  of  the  Roman 
clerics.  Long  before  the  Reformation  the  clerical  chan- 
cellors, whose  predecessors  had  introduced  into  England 
the  Roman  method  of  disposing  of  estates  by  last  wills  and 
testaments,  had  adopted  the  Roman-Christian  law  of  chari- 
ties. The  early  Roman  law  did  not  permit  devises  to 
uncertain  persons1 — "persona  incerta" — or  trusts  for  their 
benefit.  But  under  Christian  legislation  pia  corpora,  or 
pious  foundations,  were  made  capable  of  taking  by  devise, 
while  a  trust  for  uncertain  persons  acquired  validity  from 
the  pious  purposes  of  the  disposition.2  By  the  time  of 
Justinian,  municipal  bodies  were  permitted  to  take  as  heirs 
or  under  a  trust— fidei  commissum.3  "The  Saviour,"  an 
"arch  angel,"  or  a  "  martyr"  could  be  appointed  heir,4  and 
these  donations  were  construed  as  gifts  to  particular 
shrines.5  In  short,  in  the  sixth  century  of  our  era  the 
Roman-Christian  law  sanctioned  gifts  to  indefinite  persons, 
and  gifts  or  trusts  for  indefinite  persons  if  such  gifts  or 
trusts,  were  of  a  pious  or  charitable  nature. 

It  is  impossible  to  resist  the  inference  that  the  earliest  of 
the  English  lay  Chancellors  only  adopted  from  their  cleri- 
cal predecessors  the  Roman-Christian  law  of  charities.  It 
is  also  the  better  opinion  that  the  Lord  Chancellor's  juris- 
diction over  indefinite  or  charitable  uses  or  trusts  is  quite 
independent  of  the  Statute  of  Charitable  Uses,6  which  was 
so  long  thought  the  only  authority  for  so  anomalous  a  juris- 
diction. The  laborious  researches  of  two  American  law- 
yers, Horace  Binney  and  his  follower,  Professor  D wight, 
established  that  fact.  This  being  so,  it  follows  that  the 
Lord  Chancellors  only  applied  to  charities  a  distinction  of 
very  early  origin,  and  one  to  be  accounted  for  only  in  the 
way  indicated.  The  point  is  of  consequence  because  after 
the  repeal  of  the  English  statutes  in  New  York  in  1788, 1 
the  Chancellors  continued  to  enforce  charitable  uses  or 
trusts,  and  freely  asserted  that  their  jurisdiction  was  inde- 

1  Gaius  2,  238.      2  Poste,  Gaius,  De  Personis,  1 56.      3  C.  6,  24,  8  ;  c.  6, 48. 
*C.  1,  2,26  pr.      5C.  i,  2,  26,  1  ;    cf.  Bracton,/.  286  b.      643  Eliz.  c.  4. 
7C.  46,  Laws  of   1788  ;   2  J.  &  V.  282  ;  c.  677.  Laws  of  1892  ;  Levy  v. 
M'Cartee,  6  Peters,  102,  no. 
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pendent  of  the  Statute  of  Charitable  Uses.1  Although 
their  opinion  on  this  point  has  been  since  questioned,2  it 
has  not  been  overthrown.3 

Assuming,  then,  as  we  must  that  chancery  jurisdiction 
over  indefinite,  or  charitable,  uses  was  independent  of  the 
Statute  of  Charitable  Uses,4  we  come  next  to  the  effect  of 
the  New  York  Revised  Statutes  of  1830,  abolishing  all  uses 
except  those  definitively  saved  and  enumerated.6  Chari- 
table uses  were  neither  saved  nor  abolished.  Consequently, 
soon  after  the  Revised  Statutes  went  into  operation  began  a 
fierce  legal  struggle  involving  the  determination  of  the  con- 
tinued validity  of  charitable  uses.  Those  who  maintained 
the  validity  of  gifts  to  charitable  uses  affirmed  that  the 
Revised  Statutes  were  intended  to  affect  only  private  uses 
and  trusts  and  that  trusts  for  the  public  or  charity  were 
quite  without  the  spirit  of  the  Statute.  It  was  well  settled 
that  the  Statute  of  Uses,6  vesting  uses  in  possession,  was 
never  applied  to  charitable  uses,  and  the  Revised  Statutes 
was  only  a  revision  and  re-enactment  of  the  old  Statute  of 
Uses,  and  might  no  doubt  have  been  construed  in  the  same 
way.  But  the  letter  of  the  Revised  Statutes  was  unfortu- 
nately allowed  to  prevail,  and  after  a  disastrous  struggle  of 
forty-three  years  it  was  finally  held  that  the  Revised 
Statutes  had  abolished  charitable  uses,  substituting  there- 
for a  new  and  complete  system  of  charities  through  author- 
ized gifts  to  charitable  and  eleemosynary  corporations. 
Consequently,  if  a  donation  to  the  corporation  was  not 
valid  in  law  it  could  not  be  supported  in  equity  as  a  chari- 
table use  or  trust.1 

The  reader  will  remember  that  after  the  Revised 
Statutes  all  trusts,  not  expressly  enumerated  and  allowed, 

1  M'Cartee  v.  Orphan  Asylum,  9  Cow.  437,  470 ;  Dutch  Church  in 
Garden  Street  v.  Mott,  7  Paige,  77,  79s  Shotwell,  Exr.,  v.  Mott,  2  Sandf. 
Ch.  46.         2Levy  v.  Levy,  33  N.  Y.  97,  112. 

3  People  v.  Ingersoll,  58  N.  Y.  1,  14,  15;  Bascom  v.  Albertson,  34 
N.  Y.  584,  592 ;  Holland  v.  Alcock,  108  N.  Y.  312,  328  ;  Ould  v.  Wash- 
ington Hospital,  95  U.  S.  303,  309.         4  43  Eliz.  c.  4. 

5  1  R.  S.  727,  sec.  45  ;  1  R.  S.  728,  sec.  55  :  now  sees.  71,  76,  the  Real 
Prop.  Law.         6  27  Hen.  VIII,  c.  10. 

7  Williams  v.  Williams,  8  N.  Y.  525  ;  Owens  v.  Missionary  Society,  14 
id.  380;  Leonard  v.  Burr,  18  id.  96;  Dodge,  Exr.,  v.  Pond,  23  id. 
69;  Beekman  v.  Bonsor,  23  id.  298;  Downing  v.  Marshall,  23  id.  366; 
Levy  v.  Levy,  33  id.  97 ;  Bascom  v.  Albertson,  34  id.  584  ;  Burrell  v. 
Boardman,  43  id.  254,  263;  Holmes  v.  Mead,  52  id.  332,  339;  Cottman 
v.  Grace,  1 12  id.  299,  306. 
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if  valid  at  all,  were  valid  only  as  powers  in  trust.  Chari- 
table trusts,  if  valid,  were  powers  in  trust;  but  powers  in 
trust  were  as  subject  as  express  trusts  to  the  rules  against 
perpetuities  and  uncertainty  noticed  above.  For  our  pres- 
ent discussion,  charitable  powers  in  trust  may  therefore  be 
designated  u  charitable  trusts." 

At  first  an  attempt  was  made  to  distinguish  charitable 
trusts  of  personal  property  from  charitable  trusts  of  lands, 
as  the  Revised  Statutes  did  not  enumerate  the  purposes  for 
which  trusts  of  personalty  might  be  created.  But  as  there 
were  several  sections  of  the  Revised  Statutes,  subjecting 
future  interests  in  personalty  to  the  rules  regulating  the 
creation  of  future  estates  in  lands,  and  as  the  genius  of 
government  dictated  uniformity  in  the  several  rules,  this 
attempt  proved  abortive  and  indefinite,  perpetual  trusts 
of  personalty  for  charity  were  also  held  void.1 

When  at  last  it  was  finally  determined  that  all  uses  and 
trusts  must  comply  with  the  Revised  Statutes,  and  that 
neither  the  public  nor  the  charitable  qualities  of  a  trust 
purpose  justified  the  relaxation  of  the  statutory  rules  di- 
rected against  perpetuities,  the  new  law  began  its  final 
processes  of  definition  and  elaboration.  It  may  conduce 
to  our  understanding  of  the  act  of  1893  if  we  briefly  indi- 
cate the  rules  judicially  established  prior  to  that  year  and 
governing  the  creation  or  limitation  of  a  valid  power,  use 
or  trust  in  New  York.  To  constitute  a  valid  trust,  charitable 
or  non-charitable,  public  or  private,  in  either  real  or  per- 
sonal estate  there  must  have  been  (1)  a  definite  and  certain 
beneficiary  in  whom  the  equitable  title  or  interest  vested.2 
(2)  A  trust  purpose  clearly  defined  and  worked  out  by  the 
settlor  and  not  left  to  the  discretion  of  a  court  of  equity;3 
for  in  this  State  the  judicial  cy  pres  power  was  repudiated, 
or  was  attributed  wholly  to  the  royal  prerogative,  and  con- 
sequently it  never  vested  in  the  State  judiciary.4 

1  Owens  v.  Missionary  Society,  14  N.  Y.  380  ;  Levy  v.  Levy,  33  id.  97, 
J33.  *34  I  Adams  v.  Perry,  43  id.  487,  497,  498  ;  Holmes  v.  Mead,  52  id. 
332;  Holland  v.  Alcock,  108  id.  312;  Cottman  v.  Grace,  112  id.  299,  306. 

2  Sherwood  v.  American  Bible  Society,  4  Abb.  Ct  App.  Decis.  227,  233  ; 
Holland  v.  Alcock,  108  N.  Y.  312  ;  Fosdick  v.  Town  of  Hempstead,  125  id. 
581  ;  Tilden  v.  Green,  130  id.  29  ;  People  v.  Powers,  147  id.  104. 

8  Owens  v.  Missionary  Society,  14  N.  Y.  380,  406;  Bascom  v.  Albert- 
son,  34  id.  584,  592  ;  Prichard  v.  Thompson,  95  id.  76,  81. 

4Beekman  v.  Bonsor,  23  N.  Y.  298  ;  Holland  v.  Alcock,  108  id.  312, 
330 ;  Tilden  v.  Green,  130  id.  29,  45. 
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When  the  final  decision  in  Tilden  v.  Green1  was  ren- 
dered in  1890  it  was  thought  that  the  code  of  uses  and 
trusts,  enacted  by  the  Revised  Statutes,  had  been  thor- 
oughly expounded.  Henceforth  no  one  would  probably 
attempt  to  make  a  trust  even  for  charity  which  should  con- 
flict with  the  universal  rule  against  perpetuities  or  the 
suspension  of  the  power  of  alienation,  or  be  indefinite  in 
respect  of  the  beneficiaries,  or  vaguely  limit  the  trust  pur- 
poses. Every  charitable  foundation  therefore  would  nat- 
urally take  the  form  of  a  definite  legal  donation  to  a  chari- 
table corporation,  either  in  esse,  or  else  designed  to  be 
formed  under  general  laws  within  two  lives  in  being  when 
the  limitation  or  donation  took  its  legal  inception.  To 
arrive  at  this  point  of  development  in  our  law  of  charities 
had,  no  doubt,  been  a  very  costly  performance  to  the  pub- 
lic. But  they  had  at  last  the  consolation  to  know  that 
only  permanent  corporate  charities  would  be  tolerated  by 
the  State,  and  that  the  pious  or  charitable  giver  must 
choose  that  form  of  agent  for  his  benevolence  if  he  desired 
his  benefaction  to  be  either  public  or  perpetual.  It  cannot 
be  denied  that  such  a  scheme  of  corporate  charities  pre- 
sented advantages  over  the  old  system,  and  it  was  approved 
by  many  jurists  and  many  eminent  public  men.  The  old 
English  law  of  charities  had  been,  in  modern  England,  the 
fruitful  source  of  corruption  and  maladministration  ;  so 
much  so,  that  even  there  they  had  finally  swept  it  all  away, 
substituting  a  new  system  of  charities. 

But  just  at  this  certain  point  in  the  law  of  New  York  the 
legislature  enacted  the  act  which  is  the  subject  of  our  con- 
sideration.8 It  provided  in  substance  that  no  charitable  or 
religious  use  in  other  respects  valid  should  be  deemed  in- 
valid by  reason  of  the  indefiniteness  or  uncertainty  of  the 
beneficiaries  of  the  use.  Such  a  use  Or  trust  was  primarily 
to  be  executed  by  the  trustee  designated  by  the  settlor,  and 
if  none  was  nominated  then  by  the  Supreme  Court.  The 
Attorney-General  was  required  to  represent  the  intended 
beneficiaries  and  to  enforce  the  use  or  trust.  Having  refer- 
ence to  the  well-established  law  at  the  time  of  its  passage, 
the  act  of  1893  clearly  validated  a  charitable  use  which 
otherwise  would  have  been  invalid  because  of  the  uncer- 
1  130  N.  Y.  29.        2C.  701,  Laws  of  1893. 
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tainty  or  indefiniteness  of  the  beneficiaries.  Did  it  do  more? 
That  is  the  present  question. 

The  act  of  1893  immediately  gave  rise  to  serious  doubts: 

(1)  Was  it  to  be  so  construed  as  to  withdraw  charitable 
uses  from  the  operation  of  the  rule  against  perpetuities? 

(2)  Did  it  restore  the  doctrine  of  judicial  cy  pres  as  formerly 
applied  to  charitable  uses  ?  Upon  these  questions  there  was 
room  for  honest  differences  of  opinion,  and  it  is  therefore  a 
subject  for  public  regret  that  the  new  act — intended  to  cure 
uncertainty — should  not  be  in  itself  more  comprehensive. 
It  would  have  been  easy  for  the  legislature  to  have  pro- 
vided that  the  statute  against  perpetuities  should  no  longer 
apply  to  charitable  uses  or  bequests,  except  in  so  far  as 
the  time  of  their  vesting  in  possession  is  concerned,  and,  also, 
that  all  future  donations  on  charitable  uses  and  trusts  should 
henceforth  be  so  construed  as  to  give*  effect  to  the  inten- 
tion of  the  settlor,  and  if  that  be  uncertain,  then  that  such 
donations  should  be  construed  as  near  as  may  be  to  such  in- 
tention, according  to  the  former  judicial  rules  applied  in  the 
doctrine  of  cypres  by  courts  of  equity.  Some  such  additional 
provisions  as  these  would  have  caused  the  act  of  1893  to 
restore  the  former  law  of  charities,  except  that  part  of  it 
applied  to  the  "  executive  "  or  "  royal "  prerogative,  some- 
times called  the  "executive"  or  "  administrative  cypres" 
power.1  If  it  was  desired  to  confer  even  that  power  upon 
the  chief  executive  or  a  special  board  of  charities,  so  that 
no  clear  intent  to  establish  a  charity  need  fail,  the  act 
would  have  violated  no  fundamental  principle  of  law  if  it 
had  provided  to  that  effect  also.  But  the  act  of  1893  did 
nothing  of  the  kind  in  terms.  It  simply  provided  that  no 
religious,  charitable  or  specified  cognate  use,  should  fail  for 
indefiniteness  or  uncertainty  of  the  beneficiaries.  It  is  true 
the  act  provided  for  the  vesting  of  the  trusts  in  the  Supreme 
Court  on  the  contingency  that  no  trustee  was  nominated, 
and  directed  the  Attorney-General  to  represent  the  public 
or  indefinite  interests  of  the  beneficiaries.  But  these  later 
provisions  are  little  illustrative  of  the  intent  of  the  act,  as  it 
was  said  in  early  cases  that,  independently  of  statute,  the 
Attorney-General2    should   appear    in   charity  cases,   and 

1  By  c.  291,  Laws  of  190 1  this  course  has  since  been  adopted. 

2  Andrews  v.  The  Gen'l  Theological  Seminary,  8  N.  Y.  559,  563 ;  Owens 
v.  The  Mis.  So.  M.  E.  Church,  14  id.  at  p.  408. 
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private  trusts  under  the  Revised  Statutes  often  devolved  on 
the  Court  without  the  inference  that  the  rule  against  per- 
petuities was  thereby  abrogated.1 

At  present  the  only  authoritative  exposition  of  the  act 
of  1893  is  contained  in  the  reports  of   the  very  able   de- 
cisions in  the  case  of  Allen  v.  Stevens.2     Unfortunately,  if 
we  count  all  the  judges  who  sat  in  that  case,  there  seems  to 
be  a  possible  majority  of  one  against  the  conclusion  actually 
reached,  or  in  all  events  an  equal  number  of  votes  for  and 
against  the  conclusion.      Avoiding  prolixity  of  statement 
the  case  of  Allen  v.  Stevens  involved  the  will  of  Nathan  F. 
Graves,  whereby  he  devised  and  bequeathed  his  residuary 
estate  to  three  trustees  to  found,  erect  and  maintain  the 
"Graves  Home  for  the  Aged."     There  was  no  direction  to 
such  trustees  to  convey  to  a  corporation  to  be  formed  within 
two  lives  in  being,  and  nothing  to  circumscribe  the  trust  to 
such  statutory  period.     The  trust  was  clearly  such  a  char- 
itable trust  as  would  have  been  invalid  before  the  act  of 
1893  for  two  causes  :  (1)  Because  the  equitable  title  vested 
in  no  definite  or  certain  beneficiary  entitled  to  enforce  the 
trust.3     (2)  Because  the  trust  might  endure  longer  than  the 
permitted  space  of  two  lives,  and  prior  to  1893  no  charitable 
trust  could   contravene   that   period   and  stand.4     It  was 
conceded  throughout  the  case  that  the  act  of  1893  cured 
the  first  objection.     The  plaintiffs,  being  heirs  at  law  of  tes- 
tator, contended  that  the  act  did  not  cure  the  vice  of  a  per- 
petuity even   though    the  trust  was  charitable.      On  this 
contention  the  plaintiffs  lost  in  the  court  of  first  instance, * 
succeeded  on  appeal  in  the  Appellate  Division,6  but  were 
finally   defeated   in  the  Court  of  Appeals.7     It  thus  hap- 
pened that  the  will  of  Nathan   F.  Graves  was  sustained, 
with  the  consequence  that  the  act  of  1893  tolerated  an  in- 
definite, permanent,  noncorporate  trust  for  charity.8 

In  both  the  Appellate  Division  and  the  Court  of  Appeals 
there  were  strong  and  able  dissenting  opinions  delivered  in 

li  R.  S.  730,  Sec.  68.      2  22  Misc.  158;  33  App.Div.  485;  161  N.  Y.  122. 

8  Hull  v.  Pearson,  36  App.  Div.  at  p.  237  ;  Allen  v.  Stevens,  161  N.  Y.  p. 
137,  citing  Bascom  v.  Albertson,  34  N.  Y.  584;  Tilden  v.  Green,  130  N.Y.  29. 

4  Allen  v.  Stevens,  161  N.  Y.  p.  137,  citing  Burrill  v.  Boardman  43  id. 
254;  Cruikshank  v.  Home  for  the  Friendless,  113  id.  337;  People  v. 
Simonson,  126  id.  299.        6  22  Misc.  158.        °  33  App.  Div.  485. 

7  161  N.  Y.  122.        8  Matter  of  Griffin,  167  N.  Y.  71,  81. 
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Allen  v.Stevens,while  the  majority  opinions  in  each  instance, 
though  diametrically  opposed  above  and  below,  contain 
able,  full  and  fair  discussions  of  the  points  involved.  In 
view  of  the  fact  that,  in  the  progress  of  the  cause,  it  will  be 
found  that  six  judges  voted  for  the  conclusion  actually 
reached  and  six  others  against  it,  there  would  seem  to  be  no 
impropriety  in  discussing  the  validity  of  the  reasons  urged 
for  such  conclusion.  These  will  be  found  very  admirably 
stated  in  the  final  opinion  by  the  Chief  Judge  in  the  Court 
of  Appeals. 

The  final  opinion  in  Allen  v.  Stevens  holds  that  the  act 
of  1893  is  a  remedial  act,  intended  to  put  an  end  to  the 
disastrous  destruction  of  charitable  devises  by  the  applica- 
tion of  the  rules  directed  against  uncertainty  and  perpetu- 
ities. It  is  then  argued  that  if  the  operation  of  the  act  is 
limited  to  the  preservation  of  devises  which  are  uncertain 
only,  its  construction  will  be  too  limited  and  will  appar- 
ently validate  only  one  class  of  devises  specified  in  the  single 
case  of  Prichard  v.  Thompson.  It  is  stated  that  most  char- 
itable devises  have  failed  because  in  conflict  with  the  rule 
against  perpetuities.  This  being  so  it  is  argued  that  the 
intent  of  the  legislature  ought  not  to  be  so  effectuated  as 
to  preserve  devises  which  are  too  indefinite  and  destroy 
devises  which  conflict  with  the  rule  against  perpetuities. 
It  is  also  urged  by  the  Court  that  if  the  act  of  1893  is  con- 
strued too  literally  it  will  impute  to  the  legislature  an 
intent  to  validate  only  the  narrow  class  of  devises  found 
defective  in  Prichard  v.  Thompson.  In  that  case  a  char- 
itable devise  was  held  invalid  because  it  conflicted  with  the 
rule  against  indefinite  trusts,  although  it  was  valid  within 
the  rule  against  perpetuities.  There  is,  of  course,  force  in 
the  conclusion  that  a  remedial  act  should  not  receive  a 
narrow  construction,  and  also  great  force  in  the  statement 
that  the  legislature  should  not  be  assumed  to  have  had  in 
view  the  mischief  specified  in  the  case  of  Prichard  v. 
Thompson  only. 

A  ready  answer  to  the  argument  stated  is  furnished  by 
the  dissenting  opinions  in  Allen  v.  Stevens,  when  it  is  said 
in  substance  that  the  act  is  so  plain  as  not  to  be  open  for 
construction,  and  that  if  the  legislature  had  intended  to 
relieve    charitable    uses  from  the  operation   of    the    rule 
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against  perpetuities  it  would  not  have  expressly  validated 
those  which  were  indefinite  only  ;  for  the  legislature  must 
be  assumed  to  know  all  the  legal  rules  which  had  invali- 
dated such  uses  since  the  Revised  Statutes.  No  attempt 
seems  to  have  been  made  on  the  argument  to  ascertain  the 
class  of  uses  which  the  legislature  really  intended  to  validate 
by  the  act  of  1893,  although,  perhaps,  that  might  have  been 
demonstrated  with  reasonable  certainty,  and  no  answer  is 
made  to  the  argument  deduced  from  Prichard  v.  Thompson. 

It  is  undoubtedly  true  that  the  legislature  in  passing  the 
act  of  1893  did  not  have  the  class  of  trusts  involved  in  the 
case  of  Prichard  v.  Thompson  alone  in  view.  That  cause 
was  decided  in  1884;  it  excited  very  little  public  attention, 
and  the  decision  was  never  criticised  in  any  quarter  as  un- 
just or  unfair  in  any  respect.  If  we  are  to  judge  by  mere 
proximity  of  dates,  it  is  sometimes  inferred  that  the  legis- 
lature in  1893  had  in  mind  the  failure  of  Mr.  Tilden's  will 
in  1891,1  and  this  is  distinctly  but  guardedly  intimated  in 
Dammert  v.  Osborn.2  Yet  Mr.  Tilden's  will  was  gener- 
ally understood  to  challenge  perfectly  well-fixed  principles 
of  law,  reiterated  by  our  highest  courts!  Indeed  that  will 
itself  may  be  fairly  described  as  an  exceedingly  rash  per- 
formance, in  the  face  of  the  well-known  tendency  of  prior 
adjudications  of  our  courts.  Is  it  logical  then  to  assume 
that  public  dissatisfaction  with  the  fate  of  Mr.  Tilden's 
perverse  will  contributed  to  the  act  of  1893,  when  we  recall 
that  the  public  have  never  been  much  impressed  by  post- 
humous acts  of  charity  ?  One  act  of  living  sacrifice,  they 
say,  is  worth  a  hundred  acts  of  merely  posthumous  dedi- 
cation. But  as  what  the  legislature  had  in  mind  when 
it  passed  the  act  of  1893  is  entirely  conjectural  as  a  basis 
of  construction,  it  is,  perhaps,  allowable  to  present  any 
other  hypothesis  to  account  for  the  passage  of  the  act. 

Prior  to  1893,  as  it  will  be  remembered,  there  had  been 
legal  discussions  of  a  class  of  religious  devises  and  bequests, 
very  dear  to  the  hearts  of  a  large  body  of  earnest,  religious 
people  in  this  State.  Such  were  generally  devises  or  be- 
quests to  trustees  with  which  to  procure  the  offering  of 
solemn  requiem  masses  for  the  repose  of  the  souls  of  those 
who  died  in  the  Catholic  faith  or  communion.      Requiem 

1  130  N.  Y.  91.      a  140  N.  Y.  30,43.     The  intimation  is  distinctly  obiter. 


CHARITABLE  USES  IN  NEW  FORK.  19 

services,  or  masses,  being  extraordinary  and  not  regular 
church  services,  were  usually  to  be  had  only  upon  stipula- 
tion and  indemnity  of  cost.  In  1888  the  Court  of  Appeals, 
in  Holland  v.  Alcock,1  held  in  substance  that  such  a  dona- 
tion was  a  pious  or  charitable  use,8  and  void  because  the 
beneficiary  was  not  certain3.  It  is  quite  easy  to  perceive 
that  this  and  subsequent  like  decisions  must  have  greatly  dis- 
turbed many  pious  people  in  this  State,  and  we  may  infer 
that  their  exclamations  and  protests  discreetly  reverberated 
in  the  halls  of  the  legislature  at  Albany.  At  all  events, 
the  act  of  1893  satisfied  them,  for  it  removed  all  real  objec- 
tions to  such  devises  or  bequests4.  That  this  class  of  trusts 
was  in  the  minds  of  the  draughtsman  of  the  act  of  1893  is 
tolerably  certain  if  we  note  the  precautionary  use  of  the 
words  "  religious  use  "  in  that  act.  If  we  also  remember 
that  solemn  requiem  masses  for  the  repose  of  particular 
souls  are  offered  usually  "  within  a  life  in  being,"  or  a  toler- 
ably short  space  after  decease,  it  will  be  seen  that  devises 
or  trusts  to  procure  requiem  masses  may  readily  comply 
with  the  rule  against  perpetuities.  This  would  account  for 
the  failure  of  the  act  of  1893  to  relieve  religious  and  charit- 
able uses  from  the  operation  of  the  rule  against  perpetuities. 
Having  in  view  only  the  facts  just  stated,  it  would  seem 
that  the  legislature  may  not  have  intended  by  the  act  of 
1893  to  validate  perpetual  charitable  trusts.5  But  as  the 
highest  court  of  the  State  now  holds  otherwise  we  must 
bow  to  the  conclusion.  It  is  highly  inexpedient  in  a  well 
ordered  state  to  question  a  plain  decision  once  fairly  reached 
by  earnest  and  learned  judges  of  last  resort.  The  maxim, 
"  stare  decisis  et  non  quieta  movere,"  has  lent  permanence  and 
stability  to  Anglo-American  institutions,  and  it  will  be  a 
sorry  day  for  us  when  it  is  lightly  disregarded.  Our  excuse 
is  that  the  decision  is  not  plain.  It  is,  perhaps,  also  a  sub- 
ject of  legitimate  regret  that  the  real  conclusion  in  Allen 
v.  Stevens  is  questioned  by  so  many  judges,  both  above  and 
below.6  An  unanimous  decision  would  have  made  the  future 

1  108  N.  Y.  312.       2  See  Gilman  v.  McArdle,  99  N.  Y.  at  p.  459. 

3  108  N.  Y.  312;  W]  id.  275.     4  Matter  of  Zimmerman,  22  Misc.  41 1,  413. 

5  Let  the  reader  note  that  the  framer  of  that  act  was  very  particular  to 
use  the  term  religious  uses  as  well  as  charitable  uses. 

6  There  was  an  even  vote  on  the  question  whether  the  act  of  1893 
relieved  charitable  uses  from  the  rule  against  perpetuities.  In  a  more 
recent  case  Cullen,  J.,  intimates  that  the  question  is  still  open.  Hull  v. 
Pearson,  36  App.  Div.  at  p.  237. 
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much  clearer  tor  charity  in  this  State,  as  the  act  of  1893 
has  necessarily  opened  the  door  very  widely  for  litigation 
in  the  future.  For  example,  if  the  rule  against  perpetui- 
ties no  longer  applies  to  those  charitable  uses  which  are 
indefinite  and  perpetual,  because  of  the  act  of  1893,  is  it 
equally  sure  that  it  applies  to  a  charitable  use  which  is 
definite  and  permanent  ?  The  act  of  1893  surely  was  not 
intended  to  affect  uses  which  are  definite  and  certain. 
Other  questions  arise  on  the  act  of  1893  ;  among  them  the 
extent  of  the  relevancy  of  the  doctrine  of  cy  pres. 

The  doctrine  of  cypres  has  again  and  again  been  held  in 
this  State,  since  the  Revised  Statutes,  to  be  inapplicable  to 
charitable  donations.  It  is  said  in  a  number  of  cases  that  the 
doctrine  in  question  is  unsuited  to  our  institutions  and 
forms  no  part  of  the  jurisprudence  of  our  State.1  After 
the  act  of  1893  it  was,  however,  suggested  that  the  doc- 
trine is  revived  by  necessary  implication 2  In  one 
case,  which  was  settled  without  appeal,  the  doctrine  of 
cy  pres  was  openly  stated  to  be  so  revived,  though  that 
point,  it  is  thought,  was  quite  unnecessary  to  the  judg- 
ment.8 But  since  the  decision  in  Allen  v.  Stevens  the  leg- 
islature has  wisely  removed  all  doubt,  and  made  it  quite  clear 
that  the  doctrine  of  cy  pres  is  hereafter  to  be  applied  by  the 
Supreme  Court  to  charities.4  The  point,  therefore,  is  not 
now  dependent  on  the  construction  of  the  act  of  1893,  or 
the  decision  in  Allen  v.  Stevens.  The  doctrine  of  judicial 
cy  pres  is  clearly  again  become  a  part  of  our  jurisprudence. 
In  view  of  the  decision  and  conclusion  in  Allen  v.  Stevens 
it  was  probably  highly  expedient  that  the  Legislature 
should  have  thus  clearly  affirmed  the  cypres  doctrine.  But 
what  is  to  be  regretted  is  that  it  did  not  present  us  with  a 
complete  code  of  charities  in  one  chapter,  and  that  it  has  left 
this  uncertain  judicial  cypres  power,  without  restraint  or 
method,  dependent  on  very  old  decisions  of  the  English 
courts. 

Let  us  consider  next,  for  a  moment,  what  is  meant  by 

1  Beekman  v.  Bonsor,  23  N.  Y.  310 ;  Holland  v.  Alcock,  108  id.  312 ; 
Tilden  v.  Green,  130  id.  29,  45. 

3  Allen  v.  Stevens,  161  N.  Y.  at  p.  147. 

8  Racine  v.  Gillet,  N.  Y.  Law  Journal  for  March  30,  1901  ;  and  see  1 
Columbia  Law  Review,  400. 

*  C.  291,  Laws  of  1 901,  amending  c.  701,  Laws  of  1893. 
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the  doctrine  of  cypres  as  applied  to  charities  and  what  the 
effect  of  its  adoption  will  be  on  the  future  of  charitable 
donations  in  this  State.  The  old  doctrine  of  cypres  as  ap- 
plied to  charities  is  twofold,  in  that  it  is  sometimes  applied 
to  judicial  functions  and  at  others  to  the  functions  of  the 
Crown.  When  it  is  applied  to  the  functions  of  the  judges 
it  is  known  as  judicial  cypres,  and  when  applied  to  the  func- 
tions of  the  Crown  as  prerogative  or  executive  cy pres.  The 
sources  of  the  power  in  these  cases  are  quite  distinct,  and 
one  power  may  exist  without  the  other.  In  the  rejection  of 
the  whole  doctrine  our  courts  have  not  made  any  distinction, 
and  both  the  judicial  and  the  prerogative  cy  pres  powers 
have,  before  the  act  of  1893,  been  distinctly  repudiated  ;  and 
yet  there  was  nothing  in  the  doctrine  of  judicial  cy  pres 
at  variance  with  republican  institutions.  The  royal  cy  pres 
power  was  purely  an  executive  function.  The  king  as 
parens patrice  was  regarded  by  the  old  lawyers  as  the  gen- 
eral protector  of  charities;  indeed,  he  is  sometimes  termed 
their  "  general  trustee."  Whenever  the  Crown  exercised 
the  royal  cy  pres  power,  it  was  done  under  the  sign  manual. 
On  the  subversion  of  the  monarchy  this  royal  power,  no 
doubt,  vested  in  the  legislature  of  this  State  and,  until  dele- 
gated, is  in  abeyance  simply.  There  is,  therefore,  no  need 
for  us  to  consider  at  large  the  extent  of,  or  the  limitations 
upon,  this  prerogative  power.  The  judicial  cy  pres  power, 
on  the  other  hand,  is  quite  distinct  in  origin,  scope  and 
application.  When  well  limited  and  defined  by  statute 
this  power  is  conducive  to  justice  and  the  growth  of  char- 
itable foundations. 

The  judicial  cy  pres  power  is  not  strictly  confined  to 
charities.  According  to  the  jurisprudence  of  the  common 
law,  it  applies  to  powers  and  other  testamentary  trusts. 
But  in  connection  with  the  maxim  "  that  charities  are  to  be 
favored,"  this  power  formerly  enabled  the  Lord  Chancellor 
to  give  effect  to  a  charitable  testator's  general  trust  pur- 
pose by  devoting  the  trust  property  to  an  approximate 
scheme  of  charity,  where  the  real  scheme  proved  indefinite. 
This  application  is  sometimes  called  a  judicial  construction 
cy  pres.  The  adjudicated  limitations  on  the  power  are 
many  and  vague.  If  the  testator's  object  is  sufficiently 
defined,  the   court  will  not  depart  from  it  on  a  notion  of 
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more  extended  utility.  If  the  charitable  trust  purpose, 
again,  is  so  ambiguous  as  to  be  incapable  of  resolution,  the 
trust  fails  and  the  doctrine  of  cy  pres  has  no  application. 
It  seems  difficult  to  realize  that  the  act  of  1893,  as  recently 
amended,1  has  opened  the  door  to  all  this  antique 
and  uncertain  dogma  without  safeguarding  it  by  some 
proper  statute  in  the  shape  of  a  charitable  commission  act. 
We  have  no  longer  eminent,  or  at  least  trained,  experi- 
enced masters  in  chancery,  content  with  a  moderate  fee 
bill,  to  devise  schemes  upon  which  a  testator's  estate  may 
be  safely  applied  to  a  kindred  scheme,  as  evidenced  by  his 
general  intent.  In  an  old  case,  where  the  substance  of  the 
gift  was  "  to  the  poor  generally,"  a  practical  scheme  cy  pres, 
was  thought  to  be  one  to  instruct  poor  boys  in  mathe- 
matics and  the  art  of  navigation  at  Christ's  Hospital.  Thus 
the  number  of  legatees  was  reduced  to  forty-2  Imagine 
the  same  gift  now  in  New  York  referred  to  an  ordinary,  or, 
to  use  a  colloquialism,  an  "up-to-date"  referee  and  con- 
jure up  the  claims,  disputes  and  contentions  among  exist- 
ing charitable  foundations,  anxious  for  the  fund  !  Consider 
the  host  of  counsel,  the  diversity  of  schemes,  the  intoler- 
able expense  of  the  reference  and  the  hearings  upon  the 
reports,  and,  finally,  the  appeals !  And  then  consider  that 
this  is  the  mode  in  which  the  judicial  cy  pres  power  must 
now  be  applied  in  this  State,  unless,  as  providently  sug- 
gested already  by  a  very  wise  judge,  who  evidently  fore- 
saw the  possibilities  under  the  new  law,  the  Court  itself 
directs  the  estate  to  be  given  over  to  an  eleemosynary  or 
charitable  corporation  formed  de  novo  under  some  general 
law.3  Some  such  rule  of  the  Court,  it  is  hoped,  will  be 
speedily  adopted  to  prevent  scandal  and  waste  from  the 
adoption  of  the  unrestricted  doctrine  of  judicial  cy  pres. 

Now  that  permanent  and  indefinite  trusts  for  charity 
may  be  created  in  a  succession  of  private,  or  non-corpo- 
rate, persons,  does  anybody  know  what  is  the  remedy  for  a 
diversion  or  a  misapplication  of  the  trust  fund  ?  Under  the 
old  law,  the  heirs  of  a  donor  were  the  "visitors"  of  the 
charity.4     As  such  they  usually  received  a  reward,  and  if 

'C.  291,  Laws  of  1901.         2Att'y-Gen'l  v.  Matthews,  2  Lev.  167. 
3Cullen,  J.,  in  Hull  v.  Pearson,  36  App.  Div.  at  p.  238. 
4  Att'y-Gen'l  v.  Wycliffe,  1  Ves.  80. 
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the  reward  was  too  small  the  court  might  augment  it.1  Is 
this  law  also  to  be  revived  by  implication,  or  is  the  State 
Board  of  Charities  vested  with  visitorial  powers  over 
indefinite  non-corporate  charities?  These  and  kindred 
questions  are  excited  by  the  revival  of  the  old  law  of  chari- 
ties. It  is  to  be  hoped  competent  attention  may  soon  be 
directed  to  their  elucidation.  It  is  true  that  the  act  of 
1893  contemplates  that  the  Attorney-General  shall  enforce 
an  indefinite  charitable  trust.  But  this  provision  clearly 
refers  to  executory  trusts  or  to  the  establishment  of  putative 
devises.  Does  it  also  mean  that  the  Attorney-General  is  to 
be  the  great  superintending  authority  over  executed  indef- 
inite trusts  for  charity,  and  that  he  is  to  redress  all  misap- 
plications of  such  estates  forever? 

In  conclusion,  let  us  express  the  hope  that  the  legisla- 
ture of  this  State  will  soon  address  itself  to  devising  some 
comprehensive  act,  which  shall  systemize  the  entire  law 
of  charities,  prevent  useless  litigation  and  thus  really  foster 
a  cause  which  is  cherished  by  a  large  number  of  benevolent 
people  in  the  State. 

Robert  Ludlow  Fowler. 

1  Att'y-Gen'l  v.  Price,  3  Atk.  108. 
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EDWARD    LIVINGSTON,   AND    THE 
LOUISIANA  CODES. 

"\TEW  discoveries  are  apt  to  prove  rediscoveries.  A 
new  method  in  science  or  a  new  principle  in  philoso- 
phy is  sometimes  discovered,  before  the  world  is  fitted  to 
assimilate  it,  and  so  it  falls  into  oblivion.  Generations  pass, 
and  the  same  method  or  principle  is  again  discovered 
through  some  wholly  independent  and  original  process; 
and  then,  because  the  fullness  of  time  has  come,  it  may 
mark  a  new  era  in  science  or  philosophy.  Some  illustra- 
tions of  such  duplicated  discovery  occur  in  the  develop- 
ment of  the  Science  of  Penology  or  Prison  Science ;  a 
science  so  young  in  years  that  it  can  hardly  be  said  to  have 
had  an  existence  in  any  working  system  before  the  present 
generation.  In  the  treatment  of  convicts,  with  a  view  to 
their  reformation,  it  has  been  found  by  experiment 
desirable  that  their  situation  in  prison  should  be  rendered 
as  closely  like  that  of  free  workmen  outside  as  is  consistent 
with  discipline.  They  are  thus  subjected  to  the  same  kind 
of  desires  and  motives  that,  in  common  life,  are  ordinarily 
sufficient  to  restrain  men  from  crime  ;  and  when  discharged 
from  prison,  they  are  thus  prepared  to  adjust  themselves 
more  readily  to  the  new  conditions.  A  convict  in  prison 
cannot  well  learn,  for  example,  the  value  of  money  and  econ- 
omy in  the  use  of  it  without  some  actual  experience  in  the 
management  of  money.  In  the  experimental  application  of 
this  principle,  Mr.  Brockway  introduced  into  the  Elmira 
Reformatory  a  few  years  ago,  a  system  of  book-keeping  by 
which  a  separate  account  was  opened  with  each  convict. 
The  convict  was  treated  like  a  free  workman  ;  he  was 
charged  in  account  with  the  cost  of  his  living,  board,  cloth- 
ing, bedding,  tools,  and  was  credited  with  wages  for  his 
labor.  The  plan  was  regarded  as  a  novel  and  most  striking 
experiment  based  upon  correct  scientific  principles.  I 
think  it  would  surprise  Mr.  Brockway,  and  those  who 
applauded  this  as  an  entirely  new  and  original  depart- 
ure, to  learn  that  an  Act  was  passed  by  the  Legislature 
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of  New  York  in  the  year  1801,  which  provided  for  the 
establishment  in  the  State  Prison  of  a  system  of  separate 
accounts  with  each  individual  convict,  of  precisely  the 
same  character  with  the  system  evolved  by  Mr.  Brockway 
nearly  a  century  later.  Whether  the  system  was  ever 
actually  used  in  the  State  Prison,  then  located  at  Green- 
wich,  in  the  City  of  New  York,  I  have  no  means  of  know- 
ing. But  1801  was  the  year  in  which  Edward  Living- 
ston was  elected  Mayor  of  the  City  of  New  York,  and 
the  fact  that  he  afterward  embodied  in  his  celebrated 
Penal  Code  for  Louisiana  a  like  provision  affords  pre- 
sumptive evidence  that  he  was  the  author  of  this  wise 
measure  of  prison  discipline. 

Edward  Livingston  was  a  very  prominent  figure  in 
the  early  history  of  the  United  States.  He  belonged  to 
a  family  which  held  a  distinguished  position  in  political 
and  public  life,  both  before  and  after  the  Revolution.  The 
founder  of  the  family  was  Colonel  Robert  Livingston,  a 
Scotchman,  who  came  to  this  country  in  the  seventeenth 
century.  He  acquired  a  vast  tract  of  land  on  the  east  side 
of  the  Hudson  River  above  Poughkeepsie,  where  he  estab- 
lished his  residence,  a  place  famous  in  history  as  the  "  Liv- 
ingston Manor."  A  grandson  of  Colonel  Livingston  was 
Robert  R.  Livingston,  for  many  years  an  honored  Judge  of 
the  Supreme  Court  of  the  Colony  of  New  York.  This 
Judge  Livingston  had,  among  other  children,  two  sons  who 
attained  the  highest  distinction.  The  elder  of  these,  named 
after  his  father,  Robert  R.  Livingston,  had  the  honor  of 
being  one  of  the  committee  of  five  appointed  to  draft  the 
Declaration  of  Independence ;  he  held  the  important  office 
of  Secretary  of  Foreign  Affairs  during  the  War  of  the 
Revolution  ;  afterward  became  Chancellor  of  the  State  of 
New  York,  a  position  he  filled  for  many  years  with  distin- 
guished ability,  and,  during  President  Jefferson's  adminis- 
tration, was  United  States  Minister  to  France  where  he 
negotiated  the  Louisiana  Purchase. 

Edward  Livingston,  the  subject  of  the  present  sketch, 
was  the  youngest  brother  of  Chancellor  Livingston  and 
nearly  twenty  years  his  junior.  He  was  born  on  the  ances- 
tral estate  in  1764.  He  was  graduated  at  Princeton  Col- 
lege in  1 78 1,   when  seventeen   years  of  age.     His  college 


26  COLUMBIA  LA  W  REVIEW. 

course  was  during  the  tumultuous  period  of  the  Revolu- 
tionary War,  of  which  Princeton  was  one  of  the  storm  cen- 
ters. The  excitement  of  the  war,  hostile  to  the  quiet  pur- 
suit of  learning,  had  nearly  depleted  Princeton  College,  and 
Livingston's  class  was  graduated  with  only  six  members. 
Immediately  after  graduation,  he  entered  upon  the  study  of 
the  law  at  Albany,  in  the  office  of  John  Lansing  (afterward 
Chancellor  of  New  York)  and,  upon  the  evacuation  of  New 
York  City  by  the  British  in  1783  he  removed  to  that  city, 
where  he  was  admitted  to  the  Bar  in  1785,  at  twenty-one 
years  of  age. 

Edward  Livingston  entered  upon  his  career  under  the 
most  favoring  auspices.  He  was  a  young  man  of  winning 
and  attractive  manners,  of  genial  disposition,  of  irreproach- 
able character,  a  thoughtful  and  diligent  student,  endowed 
with  extraordinary  natural  abilities  and  backed  by  a  large 
and  most  influential  family  connection.  His  rise  was  rapid, 
as  could  not  but  be  anticipated ;  but  it  was  only  by  unusual 
powers  of  intellect  and  of  application  that  he  deserved  and 
won  a  high  standing  at  the  bar  of  New  York.  That  bar 
comprised  the  most  eminent  and  experienced  lawyers  in 
the  country,  among  whom  were  numbered  Alexander 
Hamilton,  Aaron  Burr,  Brockholst  Livingston  and  James 
Kent. 

In  1794  Livingston  was  elected  member  of  Congress 
from  New  York,  and  served  three  successive  terms,  being 
twice  re-elected.  He  made  some  notable  speeches  in  the 
House,  and  his  congressional  career  served  to  widen  his 
acquaintance  and  enlarge  his  reputation.  In  the  Presiden- 
tial election  which  resulted  in  a  tie  vote  for  Thomas  Jeffer- 
son and  Aaron  Burr,  Livingston  declared  in  favor  of  Jeffer- 
son, and  by  the  warm  and  constant  advocacy  of  his  cause 
placed  Jefferson  under  a  deep  sense  of  personal  gratitude. 
This  found  expression  in  the  appointment  of  Livingston  as 
United  States  District  Attorney  ior  the  District  of  New 
York,  which  then  included  the  entire  State. 

At  the  close  of  his  third  term  in  Congress,  Livingston 
having  declined  a  renomination  and  returning  to  New  York, 
he  was,  the  next  year  (1801),  elected  Mayor  of  the  City  of 
New  York.  In  the  administration  of  this  office  he  gained 
distinction,  which  still  further  added  to  his  renown  and  in- 
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fluence.  The  Mayor's  Court,  already  an  important  tribu- 
nal, gained  added  dignity  lrom  the  ability  and  learning 
with  which  Livingston  decided  the  causes  upon  its  docket. 
In  the  summer  of  1803  New  York  City  was  visited  by  one 
of  its  periodical  epidemics  of  the  yellow  fever.  The  city  was 
abandoned  by  those  of  the  citizens  whose  circumstances  per- 
mitted them  to  escape  from  the  contagion  ;  but  Livingston, 
impressed  with  an  honorable  conviction  of  his  duty  as  Mayorr 
remained  at  his  post.  Believing  himself  to  be  in  a  sense  the 
father  of  his  people,  he  fearlessly  made  daily  visits  to  the 
houses  where  the  disease  was  raging  and  personally  admin- 
istered to  the  sick,  using  his  private  resources  to  provide 
them  with  medicines  and  dainties.  At  last  he  was  himself 
stricken  down  with  the  dread  disease,  and  during  his  sickness 
his  house  was  fairly  besieged  by  the  grateful  citizens  to  whom 
his  heroic  conduct  had  greatly  endeared  him,  all  eager  to 
do  something  to  testify  their  anxious  affection.  Upon  his 
recovery  and  after  the  epidemic  had  run  its  course  and  de- 
parted, it  is  easy  to  believe  that  Livingston  was  idolized  by 
the  people,  who  were  ready  to  bestow  upon  him  any  pre- 
ferment which  it  was  within  their  power  to  grant. 

It  was  just  at  this  acme  of  his  honor  and  his  fortunes 
that  Livingston  was  suddenly  smitten  with  a  disaster 
which  immediately  changed  the  whole  current  of  his  life. 
During  his  mayoralty  he  had  continued  to  hold  the  office 
of  United  States  District  Attorney.  While  such  a  combi- 
nation of  offices  at  the  present  time  is  inconceivable,  it  does 
not  seem  to  have  occasioned  then  any  suggestion  of  incon- 
gruity ;  but  it  necessitated  a  large  dependence  upon  sub- 
ordinate employees.  It  was  suddenly  discovered  that  a 
large  amount  of  money  belonging  to  the  United  States  and 
collected  by  Livingston  as  District  Attorney,  had  been  em- 
bezzled by  one  of  his  trusted  clerks.  The  only  blame  at- 
taching to  the  District  Attorney  was  that  of  negligence  in 
making  it  possible  for  a  clerk  to  commit  such  a  defalcation. 
But  it  placed  Livingston  in  the  legal  position  of  a  defaulter 
and  a  debtor  to  the  government  in  a  sum  which  it  was  far 
beyond  his  ability  to  meet.  He  was  overwhelmed  with 
shame  and  mortification.  Eager  to  make  such  reparation 
as  he  could,  he  immediately  transferred  all  of  his  property 
toward  payment  of  the  debt  and    confessed   judgment   in 
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favor  of  the  United  States  for  one  hundred  thousand  dollars. 
The  net  amount  of  the  indebtedness  remaining  unpaid,  after 
applying  on  it  all  the  proceeds  of  his  property,  was  after- 
ward ascertained  to  be  about  forty-six  thousand  dollars, 
and  it  became  thenceforth  the  one  engrossing  aim  of  Liv- 
ingston's life  to  discharge  that  obligation. 

He  decided  at  once  to  abandon  New  York  and  to  begin 
life  anew  in  some  other  field.  The  newly  acquired  terri- 
tory of  Louisiana  attracted  him  for  several  reasons.  His 
studies  had  made  him  familiar  with  the  Roman,  Spanish 
and  French  systems  of  civil  law,  all  of  which  entered  into 
the  law  prevailing  in  the  new  territory.  He  anticipated  a 
rapid  development  of  the  City  of  New  Orleans,  and 
thought  that  opportunities  would  be  presented  to  him  there 
of  making  investments  in  real  estate  from  the  rising  values 
of  which  he  would  speedily  realize  sufficient  profits  to 
enable  him  to  pay  off  his  indebtedness  to  the  government. 
He  determined  accordingly  to  migrate  to  New  Orleans, 
cherishing  the  expectation  that  his  absence  from  New  York 
would  be  but  temporary  and  that,  within  two  or  three 
years,  he  could  return  free  from  debt.  The  worldly  wis- 
dom of  this  decision  may  well  be  doubted  ;  but,  while  rest- 
ing under  the  ban  of  a  defaulter  before  the  law,  his  sensi- 
tiveness shrank  from  daily  intercourse  with  those  who  had 
always  held  him  in  honor. 

He  reached  New  Orleans  a  stranger,  provided  with  let- 
ters of  introductions  but  personally  acquainted  with  not  one 
individual  in  the  city.  His  fame  as  a  lawyer  seems  to  have 
preceded  him,  and  that,  sustained  as  it  was  by  his  extraor- 
dinary abilities  and  attractive  personal  qualities,  won  him 
an  immediate  success  that  was  really  phenomenal.  The  7th 
day  of  February,  1804,  was  the  date  of  his  arrival;  in  the 
next  following  month  of  April  he  appeared  as  counsel  in 
sixteen  cases  upon  the  court  calendar  for  the  April  term, 
and  the  next  month,  May,  in  twenty-nine  cases.  He 
leaped  at  once  to  the  very  foremost  position  at  the  bar  of 
New  Orleans.  This  position  he  both  deserved  and  main- 
tained by  severe,  unremitting  labor  and  by  attainments  and 
natural  gifts  which  were  quite  unrivalled  at  that  bar.  He 
possessed  an  impressive  eloquence ;  and  all  his  speeches 
and   writings  that  have  been  preserved  are  clear,  forcible, 
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and  bear  the  impress  of  profound  and  logical  thought ;  his 
literary  style  was  vigorous  but  ponderous  ;  it  rolled  on 
with  a  deliberate  affluence  and  grandiloquence  of  language 
which  seems  to  have  been  highly  effective  seventy  five  and 
even  fifty  years  ago,  though  in  broad  contrast  with  the 
simpler,  more  direct  and  terse  style  demanded  by  modern 
taste.  This  criticism  has  no  application,  however,  to  the 
Codes,  which  are  finished  models  of  conciseness  and 
mathematical  exactitude  of  expression. 

Louisiana  was  a  new  and  wild  country  and  the  rate  of 
legal  fees  was  far  beneath  the  ample  scale  of  New  York. 
Livingston's  anticipations  of  the  speed  with  which  he  could 
amass  wealth  in  New  Orleans  was  doomed  to  bitter  disap- 
pointment. The  expected  two  or  three  years  of  prosperous 
exile  had  lengthened  out  to  twenty-three  years  of  constant 
toil  and  effort,  and  yet  that  direful  debt  to  the  United  States 
remained  wholly  unpaid.  It  then  amounted,  with  interest, 
to  one  hundred  thousand  dollars.  At  last,  in  1826,  Living- 
ston was  able  to  effect  a  settlement  with  the  government,  by 
the  terms  of  which  he  conveyed  to  the  United  States  a  plot 
of  real  estate,  which  he  had  acquired  in  the  City  of  New 
Orleans,  in  full  payment  and  extinguishment  of  the  debt. 
Shortly  afterward,  the  United  States  realized  from  the  sale 
of  such  real  estate  over  one  hundred  and  six  thousand 
dollars.  The  debt  was  thus  fully  discharged  and  Living- 
ston, purged  of  all  taint  of  dishonor,  was  at  last  free  to  re- 
turn to  the  home  and  the  friends  of  his  early  life.  This  long 
and  steadfast  sacrifice  that  he  made  and  the  exile  he  endured 
in  the  accomplishment  of  an  honorable  end  have  in  them 
elements  both  heroic  and  pathetic. 

Livingston  was  a  prominent  actor  in  the  celebrated  de- 
fense of  New  Orleans  against  the  British  in  the  War  of 
1 8 1 2.  General  Jackson,  whose  acquaintance  he  had  made  in 
Congress  twenty  years  before,  appointed  him  his  adjutant; 
and,  in  that  capacity,  he  rendered  such  efficient  military 
service  during  the  siege  of  the  city  as  endeared  him  to  the 
General's  heart.  There  resulted  a  warm,  life-long  personal 
attachment  between  General  Jackson  and  Livingston  which 
in  after  years  bore  important  results. 

In  1823  Livingston  became  member  of  Congress  and  in 
1829  he  was  elected  United   States  Senator  from  Louisiana. 


30  COLUMBIA  LAW  REVIEW. 

In  183 1  he  was  chosen  by  President  Jackson  a  member  of 
the  Cabinet  as  Secretary  of  State,  and  in  1833  he  was  ap- 
pointed United  States  Minister  to  France.  His  public  life 
and  services  in  these  successive  offices  are  matters  of  general 
history  which  it  would  be  out  of  place  here  to  recount. 

In  1828,  by  the  will  of  his  sister,  Mrs.  Montgomery,  he 
became  the  owner  of  Montgomery  Place,  a  large  estate 
beautifully  situated  on  the  Hudson  River,  and  portion  of 
the  ancestral  Livingston  Manor,  where  he  established  his 
home.  There  the  closing  part  of  his  life  was  passed,  in  cir- 
cumstances of  affluence  and  great  domestic  happiness,  and 
there  he  breathed  his  last  in  the  year  1836,  at  the  age  of 
seventy-two  years. 

In  this  sketch  of  Livingston's  lite,  I  have  reserved 
to  the  end  a  review  of  that  part  of  his  work  upon  which  his 
fame  distinctly  rests  and  which  will  cause  the  memory  of 
him  as  a  pioneer  in  criminal  law  reform  to  be  long  cher- 
ished and  honored.  Livingston  possessed  a  genius  for  the 
codification  of  law  and  his  name  must  head  the  list  of  the 
eminent  framers  of  law-codes  in  the  modern  world.  Early  in 
life  he  became  a  diligent  student  of  the  criminal  law  and 
deeply  interested  in  prison  reform.  During  his  first  terms 
in  Congress  he  endeavored  to  secure,  and  afterward  drafted 
a  code  to  effect,  a  revision  of  the  penal  laws  of  the  United 
States;  and  in  1805,  the  next  year  after  his  removal  to  New 
Orleans,  he  composed  a  Code  of  Civil  Procedure  regulat- 
ing the  practice  in  the  courts  of  Louisiana,  which  was 
adopted  by  the  legislature.  It  may  cause  an  additional 
pang  to  the  code-ridden  lawyers  of  the  present  day,  who 
suffer  under  a  Code  of  Civil  Procedure  containing  over  three 
thousand  sections  and  filling,  when  annotated,  three  enor- 
mous royal  octavos,  to  learn  that  Livingston's  Code  of  Civil 
Procedure  was  comprised  in  twenty-five  pages  ;  and  there 
is  no  reason  to  believe  that  its  concise  brevity  impaired  its 
practical  usefulness.  Later,  Livingston  prepared  a  code  of 
the  entire  civil  law  of  Louisiana  which  was  likewise 
adopted  by  the  legislature  and  has  ever  since  constituted 
the  basis  of  the  civil  law  of  that  State. 

But  the  crowning  work  of  Livingston's  life  was  the 
Criminal  Codes  for  the  State  of  Louisiana  which  he  com- 
posed, pursuant   to  an   act  of   the    legislature   appointing 
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him  commissioner  for  this  purpose.  The  criminal  law  of 
Louisiana  was  in  a  hopelessly  chaotic  condition.  Originally, 
Louisiana  was  a  colony  of  Spain,  governed,  of  course,  by 
Spanish  law.  Later,  it  came,  for  a  brief  period,  under  the 
dominion  of  France.  After  its  annexation  to  the  United 
States,  its  legislature  adopted,  to  a  limited  extent,  the 
common  law  of  England,  but,  except  as  modified  by 
statute,  the  Spanish  and  French  law  prevailed.  Further 
complication  was  caused  through  the  enactment  by  the 
legislature  of  a  series  of  conflicting  penal  statutes.  The 
result  became  an  undefined  and  inextricable  medley  of  Span- 
ish and  French  laws  and  usages,  English  common  law  and 
contradictory  statute  laws,  which  made  the  interpretation 
of  the  criminal  law  perplexed  and  doubtful,  the  mode  of 
procedure  uncertain,  the  rules  of  evidence  largely  discre- 
tionary and  the  consequent  miscarriage  of  justice  frequent 
and  inevitable. 

In  1820  the  legislature  of  Louisiana  passed  an  act  de- 
claring that  a  code  of  criminal  law  should  be  founded  on 
one  principle,  namely,  the  prevention  of  crime,  and,  in  view 
of  the  defects  of  the  existing  system,  providing  for  the  ap- 
pointment of  a  commissioner  to  prepare  such  a  code.  Ed- 
ward Livingston  was  appointed  the  sole  commissioner,  and 
he  entered  at  once  upon  the  work.  He  devoted  four  years 
of  severe  labor  to  this  undertaking,  examining  and  compar- 
ing the  criminal  systems  of  other  States  and  countries  and 
corresponding  with  the  most  prominent  jurists  at  home  and 
abroad.  The  work  was  completed  by  the  production  of 
four  distinct  codes ;  one  of  Crimes  and  Punishments,  one  of 
Procedure  and  one  of  Evidence  in  criminal  cases  and  a  Code 
of  Reform  and  Prison  Discipline.  Each  code  was  accom- 
panied with  an  elaborate  report  explanatory  of  the  reasons 
and  principles  underlying  its  provisions.  The  manuscript 
was  entirely  ready  to  go  to  the  hands  of  the  printer,  and 
Livingston,  having  spent  the  evening  in  making  the  final 
corrections,  retired  at  a  late  hour.  Before  morning  he  was 
aroused  by  an  alarm  of  fire  which  had  broken  out  in  his 
library.  The  manuscript  was  utterly  destroyed,  and  not 
only  that  but  all  the  notes  and  memoranda  upon  which  it 
was  based  were  burned  to  ashes.  Hardly  a  vestige  of  four 
years'  toil   survived  except  what  remained    indelibly    im- 
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pressed  on  the  author's  memory.  It  will  be  remembered 
that  a  similar  calamity  befell  Thomas  Carlyle  in  the  destruc- 
tion of  the  manuscript  of  the  French  Revolution.  That 
was  a  distinct  loss  to  the  world,  for,  though  Carlyle  re- 
wrote the  book,  its  value  is  impaired  by  the  constant 
assumption  that  the  reader  is  already  intimately  acquainted 
with  all  the  facts  and  characters  involved,  which  remained 
vivid  in  the  author's  mind.  Like  Carlyle,  Livingston  im- 
mediately set  himself  to  the  work  of  reproduction,  but, 
unlike  Carlyle's  French  Revolution,  I  believe  that  the  codes 
gained  added  exactness  and  harmony  from  the  rewriting. 
It  cost  Livingston,  however,  two  years  more  of  hard  labor 
before  the  codes  were  again  completed  and  published. 

Seventy-five  years  have  since  elapsed  and  yet  it  is  prob- 
ably sate  now  to  say  that  these  codes  embody  the  most 
comprehensive  and  enlightened  system  of  criminal  law  that 
has  ever  been  presented  to  the  world.  They  constitute  a 
thesaurus  from  which  the  world  has  ever  since  been  drawing 
ideas  and  principles.  The  Code  of  Reform  and  Prison 
Discipline  is  especially  striking  from  the  breadth  of  its 
view,  and  in  some  particulars  its  wisdom  is  yet  in  advance 
of  even  the  present  age.  No  intelligent  summary  of  the 
vast  scheme  elaborated  in  these  codes  can  be  attempted 
within  the  limits  of  this  paper.  It  is  only  possible  to  speak 
of  one  or  two  of  their  salient  features,  which  have  an  im- 
portant bearing  on  the  unsolved  problems  which  confront 
us  to-day. 

Idleness  is  the  most  prolific  source  of  crime.  Every 
community  is  formed  of  two  divisions;  those  who  support 
themselves  by  their  own  labor  or  resources  and  those  who 
do  not.  The  latter  division  must  derive  its  support  from 
the  former  division,  either  through  charity,  public  or 
private,  or  by  committing  crime.  But  among  those  who 
do  not  support  themselves  is  a  class  made  up  of  those  per- 
sons who  can  work  and  are  willing  to  work,  but  cannot  find 
employment.  This  class  of  honest  unemployed  workmen 
may  well  excite,  not  only  the  keenest  sympathy,  but  also 
the  most  grave  solicitude.  Hanging  on  the  edge  of  starva- 
tion and  desperation,  unless  a  helping  hand  is  extended  to 
them,  they  are  in  acute  danger  of  falling  into  crime.  How 
to  help  this  class  and  to  save  them  from  becoming  criminals 
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is  the  problem  of  the  present  time,  than  which  there  is  no 
other  more  urgent  or  imperative.  Livingston's  code  solved 
this  problem  by  providing  a  House  of  Refuge  where  honest 
workmen,  unable  to  secure  employment  elsewhere,  should 
be  provided  with  work  at  the  expense  of  the  State  and  re- 
ceive temporary  shelter  and  support,  with  an  interest  in 
the  profits  of  their  labor.  The  State  of  New  York  has  a 
quite  different  way  of  dealing  with  the  unfortunate  mem- 
bers of  this  class :  it  sends  them  to  prison !  Every  year 
hundreds  of  honest  workingmen,  who  have  committed 
no  offense  against  the  law,  but  are  simply  idle  "  because 
no  man  hath  hired  them,"  are  sentenced  to  the  peniten- 
tiaries; in  many  cases  this  is  done  on  the  men's  own 
application  to  save  them  from  impending  starvation. 
The  Warden  of  Kings  County  (N.  Y.)  Penitentiary 
asserts  that  men  are  constantly  committed  there  who  have 
been  charged  with  no  crime  but  are  simply  out  of  work 
and  homeless,  and  he  adds :  "  By  our  treatment  of  the  un- 
employed we  are  making  criminals  of  men  who  have  hereto- 
fore been  honest,  self  sustaining  members  of  the  community 
and  who  would  be  so  again  could  they  obtain  work."  To 
sentence  these  unfortunate  men  to  association  with  felons 
and  to  brand  them  on  their  discharge  with  the  ignominious 
title  of  ex-convicts  is  a  policy  not  less  cruel  and  inhuman 
than  it  is  suicidal  to  the  interests  of  the  State.  It  may  be 
objected  that  Livingston's  plan  savors  of  socialism,  and 
that  the  relief  it  affords  had  best  be  left  to  private  charity. 
But  private  charity  is  in  fact  inadequate,  and  we  are  con- 
fronted with  the  existing  situation,  terrible  and  fraught 
with  danger.  The  State  supplies  food  for  the  starving, 
shelter  for  the  houseless,  medicine  and  treatment  for  the 
sick;  why  should  it  not  provide  work  for  the  deserving 
workman,  when  without  it  he  cannot  live  honestly?  Prop- 
erly safeguarded  against  abuse,  what  better  plan  than  Liv- 
ingston's has  yet  been  proposed  to  solve  the  threatening 
problem  of  the  "  unemployed  " — indeed,  what  other  possi- 
ble plan  is  practical  and  effective  ? 

It  is  another  glaring  defect  of  our  penal  systems  that  per- 
sons accused  of  no  crime,  but  simply  detained  as  witnesses, 
persons  accused  of  slight  misdemeanors,  persons  accused 
of  the  gravest  felonies  and  persons  actually  convicted  and 
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serving  sentence  are  all  confined  together,  in  promiscuous 
association,  in  the  county  jails  and  places  of  detention. 
Many  of  these  persons  are  actually  innocent,  and  it  is  an 
outrage  to  subject  them  to  this  vile  companionship  ;  when 
they  are  discharged,  their  souls  are  pretty  sure  to  be 
tainted  by  enforced  contact  with  vice  and  crime.  Living- 
ston was  the  first  to  propose  separate  and  secluded  con- 
finement of  each  person  in  these  houses  of  temporary  de- 
tention— a  reform  greatly  needed  and  one  which,  so  far  as 
1  know,  has  never  yet  been  effected. 

The  treatment  of  prison  labor  is  an  interesting  feature 
of  the  code.  The  convict,  upon  his  entrance  into  the  peni- 
tentiary, was  to  be  confined  in  a  solitary  cell,  where  for  a 
period  of  forty-eight  hours  he  was  to  have  no  employment, 
no  books  and  no  companionship  except  that  of  his  own  re- 
flections. His  bed  was  hard,  his  food  wholesome  but 
meager,  and  the  deprivation  of  employment  a  part  of  his 
punishment.  At  the  expiration  of  this  initial  period,  the 
convict  was  offered  the  privilege  of  labor  and  told  how,  by 
industry,  he  could  gain  an  alleviation  of  his  condition, 
more  comforts  in  his  cell,  more  abundant  and  palatable 
food,  the  use  of  books  to  read,  visits  from  his  friends,  in- 
struction in  a  class;  but  all  these  things  were  the  fruit  of 
labor,  not  to  be  gained  except  by  diligent  industry.  Thus 
labor  was  never  made  compulsory,  it  was  offered  as  a  boon, 
as  the  only  means  of  gaining  comforts  and  contentment. 
If  the  convict,  in  a  spirit  of  defiance  and  revolt,  refused  to 
work,  he  was  subjected  to  no  coercion,  but  only  lost  the 
fruits  of  labor.  He  returned  to  the  original  cell,  the  hard 
bed,  the  meager  fare,  the  solitary  life,  and  there  he  re- 
mained until  his  soul  cried  out  for  employment,  for  the 
diversion  and  comforts  which  in  all  the  world  can  be  won 
only  by  industrial  labor.  In  this  way,  work  could  come  to 
be  regarded,  not  as  a  hateful  task,  part  of  the  punishment, 
but  as  the  only  road  to  advancement,  self-improvement, 
happiness  ;  and  the  healthy  life  giving  habit  of  labor  was 
formed. 

Most  of  those  principles  and  practices  which  have  been 
developed  by  experiment  in  recent  years  as  the  bases  of  a 
sound  prison  science  were  evolved  by  Livingston's  thought 
and  embodied  in  the  codes.     Thus,  among  others:  the  indi- 
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vidual  treatment  of  convicts,  criminal  statistics,  measure- 
ments identifying  criminals  nearly  anticipating  Bertillon, 
instruction  both  mental  and  religious,  the  exalted  office  and 
supreme  authority  of  the  warden,  the  avoidance  of  vicious 
associations  among  prisoners  and  the  dominating  aim  at 
reformation.  It  is  no  derogation  to  Livingston  to  assert, 
however,  that  the  world  does  move.  The  most  radical  and 
important  step  in  progress  that  penology  has  ever  made 
is  the  invention  of  the  indeterminate  sentence  for  crime, 
with  its  accompanying  conditional  liberation.  Of  this 
great  advance,  which  overturns  the  very  foundations  of  the 
old  criminal  law,  which  eliminates  the  unattainable  aim  of 
a  code  to  fit  in  advance  the  penalty  to  the  crime,  which 
treats  the  criminal,  as  any  other  abnormal  human  creature 
dangerous  to  the  public  is  treated,  by  keeping  him  in  con- 
finement until  he  is  cured  and  releasing  him  only  when  it 
is  safe  for  the  community  to  release  him — of  this  new 
philosophy,  no  glimpse  was  vouchsafed  to  the  prescient 
mind  of  Edward  Livingston. 

The  Livingston  code,  immediately  upon  its  publication, 
elicited  enthusiastic  expressions  of  admiration  and  approval 
from  eminent  authorities  on  both  sides  of  the  Atlantic.  Some 
of  the  letters  written  by  distinguished  men  to  Livingston 
(which  are  preserved  in  his  biography)  are  interesting  as 
showing  how  far  the  writers  were  able  to  anticipate  the 
verdict  of  posterity.  Thomas  Jefferson  wrote,  in  the  some- 
what magniloquent  phraseology  of  the  day  :  The  Code  "  will 
certainly  arrange  your  name  with  the  sages  of  antiquity." 
James  Kent  wrote  :  "  You  have  done  more  in  giving  pre- 
cision, specification,  accuracy  and  moderation  to  the  system 
of  crimes  and  punishments  than  any  other  legislator 
of  the  age,  and  your  name  will  go  down  to  posterity  with 
distinguished  honor."  Victor  Hugo  wrote  to  him :  "  You 
will  be  numbered  among  the  men  of  this  age  who  have 
deserved  most  and  best  of  mankind  ;"  and  Henry  Sumner 
Maine  pronounced  Livingston  "  the  first  legal  genius  of 
modern  times." 

The  code  was  republished  in  France  and  in  England ; 
and  Jeremy  Bentham  proposed  that  a  measure  should  be 
introduced  in  Parliament  to  print  the  whole  work  for  the 
use  of  the  English  nation.     It  has  been  alleged  that  Living- 
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ston  drew  his  code  from  the  writings  of  Bentham.  While 
Livingston  was  familiar  with  those  writings  and  gained 
suggestions  from  them,  it  is  undeniable  that  he  reached  a 
far  higher  and  broader  plane  of  thought  and  developed  a 
more  comprehensive  system  than  was  ever  attained  by  the 
mind  of  Jeremy  Bentham. 

The  code  was  not  adopted  by  the  State  of  Louisiana ;  it 
involved  an  entire  reconstruction  of  the  whole  penal  organi- 
zation of  the  State  and  was  beyond  the  limitations  of  the 
time,  but  it  presented  high  ideals  toward  the  attainment  of 
which  the  world  has  ever  since  been  advancing.  The  study 
of  Livingston's  work  has  often  recalled  to  my  mind  this 
eloquent  passage  from  Macaulay  : 

"  The  highest  intellects,  like  the  tops  of  mountains,  are 
the  first  to  catch  and  to  reflect  the  dawn.  They  are  bright, 
while  the  level  below  is  still  in  darkness.  But  soon  the 
light,  which  at  first  illuminated  only  the  loftiest  eminences, 
descends  on  the  plane  and  penetrates  to  the  deepest  valley. 
First  came  hints,  then  fragments  of  systems,  then  defective 
systems,  then  complete  and  harmonious  systems.  The 
sound  opinion,  held  for  a  time  by  one  bold  speculator,  be- 
comes the  opinion  of  a  small  minority,  of  a  strong  minority, 
of  a  majority  of  mankind." 

Eugene  Smith. 
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NOTES. 


Interference  with  Business  or  Employment — Boycott — Com- 
mented upon  in  the  House  of  Lords  for  the  first  time  since  its  de- 
cision by  that  body,  the  famous  case  of  Allen  v.  Flood  [1898]  A. 
C.  1,  has  recently  been  so  construed  as  to  deprive  it  of  its  supposed 
far-reaching  effect ;  hereafter  it  must  be  considered  merely  as  af- 
firming a  well  settled  rule  of  law.      Quinn  v.  Leathern  [1901]  A.  C. 

495- 

It  will  be  convenient  briefly  to  recall  the  facts  in  the  Flood case  : 

The  boiler  makers  employed  by  the  Glengall  Iron  Co.  objected  to 

working  with  certain  shipwrights,  Flood  and  Taylor,  because  these 

men  had  previously  worked  in  both  wood  and  iron,  and  not  solely  in 

wood,    as   the   boiler  makers  contended  they  should  have  done. 

Allen,  a  delegate  of  the  boiler  makers'  union,  waited  on  one  of  the 

officials  of  the  company  and  stated  to  him  that,  unless  the  obnoxious 

persons  were  sent  away,  the  other  workmen  would  go  out  on  strike. 

The  company  having  discharged  the  two  men,   they  brought  suit 

against  Allen  for  causing  them  to  lose  their  employment.   At  the  trial, 

conspiracy  was  not  proved,  nor  was  any  breach  of  contract  shown 

(the  shipwrights  having  been  subject  to  dismissal  at  the  pleasure  of 

their  employers),  but  the  jury  found  that  Allen  had    maliciously 

induced  the  company  to  dismiss  the  plaintiffs.    In  the  lower  courts 

Flood  and  Taylor  were  successful,  but  the  House  of  Lords  held, 

by  a  vote  of  six  to  three,  that  no  cause  of  action  existed.      During 

the  various  stages  of  the  litigation  eight  judges  (including  six  law 

lords)  took  this  view;  thirteen  judges  (including  three  law  lords) 

expressed  themselves  in  favor  of  allowing  a  recovery. 

In  Quinn  v.  Leathern,  supra,  the  plaintiff,  a  butcher,  sued  certain 

members  of  a  trade  union  for  damages  caused  by  their  deliberate  and 

concerted  action  in  inducing  his  customers  not  to  deal  with  him,  and 
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his  servants  not  to  continue  in  his  employment.  It  seems  that  the 
defendants  had  conducted  their  boycott  for  the  purpose  of  punishing 
the  plaintiff  for  his  refusal  to  dismiss  several  non-union  workmen  in 
his  shop.  The  House  of  Lords,  holding  that  the  Flood  case  had  no 
bearing  on  this,  were  unanimous  in  their  decision  that  the  plaintiff 
was  entitled  to  recover. 

If  the  result  reached  in  Allen  v.  Flood  was  brought  about  (as  has 
been  supposed)  by  the  difficulty  of  holding  an  act  which  causes  in- 
jury unlawful,  merely  because  it  is  done  with  a  bad  motive,  that 
objection  seems  to  be  of  equal  force  in  such  a  case  as  this.  On  the 
other  hand,  the  acts  complained  of  in  the  two  cases  were  quite  dis- 
similar, and  the  element  of  combination  in  Quinn  v.  Leatham,  which 
was  lacking  in  Allen  v.  Flood,  seems  to  furnish  ground  for  a  valid 
distinction  between  them.  Whatever  may  be  said  against  holding 
persons  liable  for  acts  done  in  concert,  when  the  same  acts  done 
by  an  individual  would  give  rise  to  no  cause  of  action,  the  fact 
remains  that  the  acts  of  the  defendants  in  the  principal  case 
could  not  have  been  done  by  a  single  person,  and  the  op- 
pression and  terrorism  of  the  boycott  have  a  vitally  different 
character  from  other  acts  of  interference.  Had  conspiracy  been 
shown  in  Allen  v.  Flood,  the  result  of  that  case  would  have  been 
different,  for  both  Lord  Macnaghten  and  Lord  Shand,  two  of  the 
six  judges  on  the  side  of  the  majority,  stated  expressly  that  in  that 
event  they  would  have  held  that  a  right  of  action  existed,  and  their 
two  votes  would  have  given  the  case  to  Flood.  [In  this  connection 
it  is  interesting  to  note  the  relation  to  the  Flood  case  of  the  judges 
who  have  now  decided  Quinn  v.  Leathern.  Two  of  these  six  lords 
were  Lord  Macnaghten  and  Lord  Shand,  whose  position  in  the 
former  case  has  just  been  indicated;  another,  Lord  Halsbury,  L.  C, 
vigorously  dissented  in  1897;  a  fourth,  Lord  Brampton,  as  Haw- 
kins, J.,  advised  the  Lords  against  the  view  which  finally  prevailed; 
while  Lord  Lindley  and  Lord  Robertson  took  no  part  in  the  decision 
of  the  earlier  case.  ] 

But  the  House  of  Lords  was  not  content  to  rest  its  disposition  of 
Quinn  v.  Leathern  solely  on  the  ground  of  oppressive  combination; 
it  proceeded  to  treat  the  case  as  coming  under  a  rule  whose  very 
existence  Allen  v.  Flood  was  supposed  to  have  negatived.  How- 
ever, the  judges  contended  that  the  Flood  case  laid  down  no  new 
rule  governing  malicious  injury,  or  interference  with  one's  busi- 
ness— that,  in  fact,  that  decision  announced  no  new  principle  of 
law  at  all,  but  merely  applied  the  doctrine  referred  to  by  Parke, 
B. ,  half  a  century  ago  :  "  An  act  which  does  not  amount  to  a  legal 
injury  cannot  be  actionable  because  it  is  done  with  a  bad  intent." 
Stevenson  v.  Newnham  (1853)  13  C.  B.  297.  And  Allen's  conduct 
did  not  "amount  to  a  legal  injury"  to  Flood  and  Taylor,  not  (it 
is  asserted)  because  their  trade  rights  were  too  vague  and  indefinite 
to  be  protected  by  the  law,  but  because  neither  those  nor  any  other 
rights  of  theirs  were  infringed — because  "all  that  Allen  did  was 
to  inform  the  employers  of  the  plaintiffs  that  most  of  their  work- 
men would  leave  them  if  they  did  not  discharge  the  plaintiffs." 
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"  Truly,  to  inform  a  person  that  others  will  annoy  or  injure  him 
unless  he  acts  in  a  particular  way  cannot  of  itself  be  actionable, 
whatever  the  motive  or  intention  of  the  informant  may  have  been  " 
{per  Lord  Lindley).  No  doubt,  the  wide  diversity  of  opinion 
among  the  judges  as  to  what  inferences  of  fact  might  properly  be 
drawn  from  the  evidence  bearing  on  Allen's  conduct  [the  judges 
summoned  to  advise  the  Lords  were  requested  to  answer  one  ques- 
tion only:  "Assuming  the  evidence  given  by  the  plaintiffs'  wit- 
nesses to  be  correct,  was  there  any  evidence  of  a  cause  of  action  fit 
to  be  left  to  the  jury?"J  caused  much  confusion  in  Allen  v.  Flood; 
yet  the  present  construction  of  that  decision  seems  forced  and  nar- 
row. If  it  rested  on  this  ground,  why  was  it  necessary  for  the 
House  of  Lords  to  have  the  case  twice  argued  before  it,  to  keep  it 
under  consideration  for  over  a  year,  and  to  resort  to  the  almost 
obsolete  practice  of  summoning  the  judges?  The  Lords  might  have 
satisfied  themselves  with  a  brief  reference  to  the  authorities,  instead 
of  writing  their  very  learned  and  elaborate  opinions. 

Laying  aside  the  element  of  conspiracy  in  Quinn  v.  Leathern,  we 
have  a  malicious  interference  with  the  plaintiff's  business,  for 
"one's  right  to  deal  with  others  is  nugatory,  unless  they  are 
at  liberty  to  deal  with  him  if  they  choose  to  do  so;"  and  a  vio- 
lation of  this  right  causing  damages,  is  actionable,  the  Lords  de- 
clare, in  the  absence  of  lawful  justification  or  excuse.  But,  inas- 
much as  one's  right  to  carry  on  his  business  as  he  sees  fit,  is  no 
better  or  higher  than  his  right  to  do  other  acts  not  prohibited  by 
law,  it  seems  to  follow  that  any  intentional  violation  of  one's  rights 
which  results  in  damage,  if  without  justification  or  excuse,  gives  rise 
to  a  cause  of  action.  And  this  doctrine,  we  take  it,  is  the  principle 
really  underlying  the  decisions  in  Lumley  v.  Gye  (1853)  2  E.  &  B. 
216,  and  Bowen  v.  Hall  (1881)  6  Q.  B.  Div.  333, — not  the  theory 
that  one  has  a  sort  of  right  in  rem  not  to  have  the  performance  of 
his  contracts  interfered  with  by  third  parties. 

Because  of  the  scarcity  of  decisions  on  the  point,  possible 
grounds  of  justification  or  excuse  can  only  be  suggested.  Where 
the  injury  complained  of  results  from  legitimate  trade  competition, 
either  by  an  individual  or  by  a  combination,  no  recovery  may  be 
had,  Mogul  S.  S.  Co.  v.  McGregor  [1892]  A.  C.  25;  and  so,  too, 
when  it  is  caused  by  the  lawful  exercise  of  contract  or  property 
rights.  Bradford  Corporation  v.  Pickles  [1895]  A.  C.  587.  Prob- 
ably in  cases  which  might  come  within  the  general  doctrine  of 
privilege,  the  defendant  would  also  escape  liability.  In  Quinn  v. 
Leathern  the  acts  of  the  defendants  were  clearly  not  excusable,  their 
sole  purpose  being  to  injure  the  plaintiff. 


People  v.  Moi.ineux. — Two  rules  of  evidence  established  at 
common  law  have  been  carefully  considered  by  the  New  York  Court 
of  Appeals  in  the  recent  case  of  People  v.Molineux  (Oct.  1901)  61 
N.  E.  286.  The  one,  that  the  state  cannot  prove  against  a  defendant 
any  crime  not  alleged  in  the  indictment,  either  as  a  foundation  for 
a  separate  punishment,  or   as  aiding  the  proofs  that  he  is  guilty  of 
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the  crime  charged,  has  been  upheld.    But  the  other,  as  to  comparison 
of  handwriting,  has,  it  is  held,  been  changed  by  statute. 

The  rule  that  evidence  of  other  crimes  is  inadmissible  to  prove 
the  guilt  of  a  defendant  had  its  origin  at  an  early  period  of  English 
history,  and  is  one  of  the  leading  features  which  distinguish  the  crim- 
inal law  of  the  English-speaking  peoples  from  that  of  the  Latin  races. 
Its  object  is  to  keep  from  the  jury  facts  which,  if  admitted,  would 
show  the  bad  character  of  a  defendant  and  would  inevitably  tend  to 
create  a  doubt  as  to  his  innocence — a  result  inconsistent  with  the 
fundamental  maxim  of  our  law  that  a  man  is  presumed  to  be  inno- 
cent until  proved  to  be  guilty.  Schaffner  v.  Commonwealth  (1872) 
72  Pa.  60.  In  fact,  such  evidence  is  also  barred  by  the  rule  that 
the  bad  character  of  a  defendant  may  not  be  shown,  unless  evidence 
that  he  has  a  good  character  is  offered,  or  unless  the  defendant 
becomes  a  witness  in  his  own  behalf.  People  v.  White  (1835)  14 
Wend.  111;  People  v.  Hickman  (1896)  113  Cal.  80.  Under  the 
guise  of  exceptions,  encroachments  have  been  made  upon  this  rule. 
Such  exceptions  are,  in  the  principal  case,  classed  under  five  heads  by 
Werner,  J.  (at  p.  294):  "Generally  speaking,  evidence  of  other 
crimes  is  competent  to  prove  the  specific  crime  charged  when  it 
tends  to  establish  (1)  motive;  (2)  intent;  (3)  absence  of  mistake  or 
accident;  (4)  a  common  scheme  or  plan  embracing  the  commission  of 
two  or  more  crimes  so  related  to  each  other  that  proof  of  one  tends 
to  establish  the  others;  (5)  the  identity  of  the  person  charged  with 
the  commission  of  the  crime  on  trial. "  The  defendant  was  charged 
with  the  murder  of  Mrs.  Adams,  having,  as  alleged,  sent  by  mail  an 
apparently  harmless  patent  medicine,  after  adding  a  deadly  poison, 
to  one  Cornish,  who  innocently  gave  it  to  the  deceased.  The 
attorney  for  the  people  gave  in  evidence  the  circumstances  surround- 
ing the  death  of  one  Barnet,  who,  as  was  alleged,  was  killed  by  the 
same  kind  of  poison  also  concealed  in  a  patent  medicine.  That 
there  was  not  one  motive  for  the  two  crimes  was  shown  by  the  dis- 
trict attorney  himself,  and  hence  it  becomes  unnecessary  to  discuss 
that  particular  exception  to  the  general  rule.  Nor  was  it  necessary 
to  introduce  the  evidence  in  order  to  show  intent  or  the  absence 
of  mistake  or  accident,  for  both  could  be  justly  implied  from  the 
facts  of  the  case.  That  the  evidence  was  admissible  to  prove  a 
common  plan  or  scheme  seems,  at  first,  plausible,  as  the  means 
used  were  the  same.  But  that  is  the  only  point  of  resemblance, 
for  the  two  crimes  were  in  no  way  connected.  We  now  come  to 
the  last  exception:  does  the  evidence  of  the  killing  of  Barnet  tend 
to  identify  the  defendant  with  the  murder  of  Mrs.  Adams  ?  Parker, 
C.  J.,  in  a  dissenting  opinion  concurred  in  by  Gray  and  Haight, 
JJ. ,  contended  that  the  evidence  showed  that  one  mind  planned 
and,  one  person  carried  out  both  crimes.  Since  the  two  crimes 
were  not  connected  it  is  not  clear  why  the  evidence  should  be 
admitted.  It  is  only  on  rare  occasions  that  the  evidence  of  one 
crime  will  tend  to  identify  the  defendant  as  the  author  of  the  crime 
on  trial.  Thus  in  People  v.  Rogers  (1887)  71  Cal.  565,  the  defend- 
ant was  convicted  of  murder,  committed  while  robbing  the  house  of 
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the  deceased;  evidence  was  admitted  that  at  another  time,  the  defend- 
ant had  stolen  a  chisel  and  a  pistol  and  it  was  proved  that  he  had  used 
these  same  weapons  in  perpetrating  the  crime  charged,  thus  showing  a 
logical  connection  between  the  two  crimes,  and  identifying  the 
defendant.  But  in  the  principal  case,  it  was  not  proved  that  the  de- 
fendant had  sent  the  poison  to  Barnet,  the  whole  Court  being  agreed 
that  the  evidence  of  the  physicians,  to  the  effect  that  Barnet  had 
been  made  ill  by  powders  sent  through  the  mails,  was  hearsay  and 
therefore  incompetent. 

The  result  reached  by  the  majority  of  the  court  shuts  out  the 
evidence  relating  to  the  death  of  Barnet.  It  now  becomes  neces- 
sary to  consider  the  ruling  as  to  the  comparison  of  handwriting. 
Counsel  for  the  defendant  argued  that,  as  the  genuineness  of  the 
address  on  the  poison  package  was  not  in  issue,  it  was  error  to 
allow  a  comparison  with  other  writings  in  order  to  prove  that  it  had 
been  written  by  the  defendant.  The  Court  dismisses  this  objection. 
Now,  at  common  law,  handwriting  was  allowed  to  be  proved, 
usually,  by  witnesses  who  had  seen  the  defendant  write  or  by  those 
who  had  had  correspondence  with  him,  Doe  d.  Perry  v.  Newton 
(1836)  5  Adol.  &  E.  514;  Doe  d.  Mudd  v.  Suckermore  (1836)  5  Adol. 
&  E.  703,  and  in  certain  other  ways  to  be  treated  of  below.  But 
it  would  seem  from  a  careful  examination  of  the  cases  that  no 
such  comparison  was  permitted  unless  the  writing  to  be  proved 
was  in  issue.  The  common  law  standards  of  comparison  proving 
to  be  too  narrow,  the  New  York  legislature  passed  c.  36  of  the 
Laws  of  1880.  This  statute  treats  of  what  papers  may  be  ad- 
mitted "to  prove  the  genuineness,  or  otherwise,  of  the  writing  in 
dispute."  Had  the  statute  read  of  "the  writing  in  issue",  the 
matter  would  never  have  been  in  doubt.  The  first  case  under  the 
Laws  of  1880  was  Peck  v.  Callaghan  (1884)  95  N.  Y.  73,  where 
Ruger,  C.  J.,  after  deciding  the  case,  said  by  way  of  dictum  (p.  75), 
"The  disputed  writing  referred  to  in  the  statute,  relates  only  to 
the  instrument  which  is  the  subject  of  the  controversy  of  the 
action".  By  Laws  of  1888,  c.  555,  the  Laws  of  1880,  c.  36, 
were  amended  in  order,  as  said  by  Werner,  J.,  in  the  principal 
case  (at  p.  305),  "to  avoid  the  construction  confining  the  stand- 
ards of    comparison ",    as    laid    down   in    Peck  v.   Callaghan, 

supra.  Nothing  was  said  as  to  what  was  meant  by  "disputed 
writing,"  the  term  again  used  in  the  amending  statute.  In  1892,  in 
People  v.  Murphy,  135  N.  Y.  450,  the  Court,  per  Maynard,  J.,  said 
that  the  question  as  to  "  disputed  writing  "  could  not  be  reviewed, 
as  no  objection  had  been  taken  at  the  trial.  In  People  v.  Kennedy 
(N.  Y.  Sup.  Ct.  Cr.  Term,  1901)  34  Misc.  10 1,  Fursman,  J.,  held 
that  there  could  be  no  comparison  of  handwriting,  under  Laws  of 
1888,  c.  555,  unless  the  disputed  writing  were  in  issue.  In  his 
opinion  he  points  out  that  the  statute  was  intended  to  enlarge  the 
standards  of  comparison  only,  and  was  in  no  other  way  to  affect  the 
common  law  rule,  which  did  not  admit  of  comparison  unless  the 
"disputed  writing"  was  in  issue.  While  this  decision  of  the  Crim- 
inal Term  has,  in  effect,  been  overruled  by  the  principal  case,  it  is 
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cited  here  to  show  that  the  question  has  been  raised,  for  Werner, 
J.,  says  (p.  306),  "The  precise  question  appears  never  to  have 
been  decided  in  any  of  the  courts  of  this  State  probably  for  the 
reason  that  the  bar  have  deemed  the  statutes  too  plain  to  warrant 
so  fanciful  a  construction  as  the  defendant's  counsel  attempts  to 
give  them  here".  Moreover  the  cases  cited  by  Werner,  J.,  (p. 
306),  to  show  that  since  1888  comparisons  between  disputed  writ- 
ings, merely  evidentiary  in  character,  and  accepted  standards,  have 
been  sanctioned  by  the  Court,  do  not  stand  for  that  proposition. 
In  Sudlow  v.  Warshing  (1888)  108  N.  Y.  520,  the  validity  of  a 
deed  was  in  issue  and  a  comparison  of  handwriting  would  have 
been  permitted  at  common  law.  McKay  v.  Lasher  (1890)  121  N. 
Y.  477,  was  an  action  of  trespass ;  the  defendant  set  up  title 
under  an  alleged  deed,  the  validity  of  which  was  contested  by  the 
plaintiff;  the  deed  being  thus  put  in  issue,  a  comparison  of  writ- 
ings was  competent.  In  Dresler  v.  Hard  (1891)  127  N.  Y.  235, 
evidence  was  admitted  to  explain  an  abbreviation  in  a  writing  of 
evidentiary  nature  ;  there  was  no  question  as  to  the  genuineness  of 
the  paper.  In  People  v.  Sliney  (1893)  137  N.  Y.  570,  the  defend- 
ant was  accused  of  murder,  a  note  said  to  have  been  written  by  him 
was  put  in  evidence  and  a  comparison  of  writings  was  allowed.  No 
objection  was  taken  at  the  trial ;  hence,  under  the  Murphy  case 
supra,  the  Court  could  not  have  decided  the  point  had  it  been 
raised  on  appeal.  Furthermore,  as  the  defendant  admitted  that  he 
wrote  the  note,  there  was  no  prejudicial  error.  The  same  remarks 
apply  to  People  v.  Corey  (1896)  148  N.  Y.  476,  another  murder 
case,  where  no  objection  was  made  at  the  trial  and  where  the  evi- 
dence was,  on  appeal,  excluded  for  other  reasons.  In  Insurance 
Co.  v.  Suiter  (1892)  131  N.  Y.  570,  the  last  case  cited,  the  validity 
of  a  deed  was  in  issue. 

Having  reached  the  conclusion  that  evidence  as  to  handwriting 
was  admissible  although  the  writing  to  be  proved  was  not  in  issue, 
the  Court  points  out  what  standards  of  comparison  may  be  used. 
At  common  law  a  writing  could  be  proved  in  three  ways  :  first, 
by  persons  who  had  seen  the  paper  written  ;  second,  by  persons 
who  were  familiar  with  the  handwriting  of  the  person  charged  to 
be  the  writer,  either  because  they  had  at  some  time  seen  him  write 
or  because  they  had  had  correspondence  with  him  ;  lastly,  by  a 
comparison  of  the  disputed  writing  with  other  writings  already  in 
evidence  for  other  purposes.  Comparison  was  made  by  the  court 
and  the  jury.  Doe  v.  Newton  supra;  Doe  v.  Suckermore  supra. 
No  writings  could  be  introduced  merely  as  standards  of  compari- 
son. Randolph  v.  Laughlin  (1872)  48  N.  Y.  456;  Miles  v.  Loomis 
(1878)  75  N.  Y.  288.  The  reason  for  this  rule  was  that  other- 
wise too  many  issues  would  be  raised  as  to  the  genuineness  of  papers 
introduced  as  standards,  and  that  the  specimens  might  be  selected 
in  a  way  prejudicial  to  the  defendant.  Several  statutes  were  enacted 
in  England  to  admit  of  more  standards  of  comparison,  and  similar 
statutes  were  passed  in  New  York  in  1880.  By  the  Laws  of  1880 
as  amended  by  the  Laws  of  1888,  c.  555,  "Comparison  of  a  disputed 
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writing  with  any  writing  proved  to  the  satisfaction  of  the  court  to  be 
the  genuine  handwriting  of  any  person,  claimed  on  the  trial  to  have 
made  or  executed  the  disputed  instrument,  or  writing,  shall  be  per- 
mitted and  submitted  to  the  court  and  jury  in  like  manner  ".  The 
court  is  united  on  the  point  that,  since  the  passing  of  this  statute, 
any  writing  proved  "  to  the  satisfaction  of  the  court  to  be  genuine," 
either  by  common  law  rules  or  by  the  concession  or  admission  01 
the  defendant,  may  be  used  in  evidence,  although  .not  relevant  for 
other  purposes.  But  this  is  limited  by  the  qualification,  "that 
writings  which  are  otherwise  incompetent  should  never  be  received 
in  evidence  for  purposes  of  comparison"  (per  Werner,  J.,  p.  307). 
From  this  statement  it  may  be  inferred  that  the  "  Barnet  Letters  " 
can  not,  at  a  new  trial,  be  used  as  standards  of  comparison,  but 
are  incompetent  as  tending  to  prove  the  defendant  guilty  of  another 
crime. 

Taxation  of  Corporate  Franchises. — The  recent  case  of  State 
Board  0/  Equalization  v.  People  (111.  Oct.  1901)  61  N.  E.  339,  illus- 
trates two  methods  of  assessing  corporate  franchises  for  purposes  of 
taxation.  The  Board  of  Equalization,  having  power  to  assess  cor- 
porate franchises  according  to  such  rules  as  it  might  adopt,  in  1873 
adopted  as  a  basis  of  assessment  the  sum  of  the  market  value  of  the 
shares  of  capital  stock  and  the  market  value  of  the  funded  debt,  less 
the  assessed  value  of  all  tangible  property.  This  rule,  with  unim- 
portant changes,  remained  in  force  for  a  number  of  years,  when  the 
Board  eliminated  from  the  basis  of  assessment  the  amount  of  the 
funded  debt.  A  petition  for  a  writ  of  mandamus  was  granted,  to 
compel  the  Board  to  include  in  its  assessment  the  amount  of  the 
funded  debt,  the  Court  holding  that  though  it  might  have  no  power 
to  review  an  assessment  of  the  Board,  yet,  when  property  had  been 
assessed  at  so  low  a  rate  as  to  amount  to  no  assessment  at  all,  it 
could  compel  an  assessment  which  would  conform  to  law. 

It  seems  clear  that  when  the  value  of  the  capital  stock  is  part  of 
the  basis  of  assessment  the  value  of  the  tangible  property  should  be 
deducted,  for,  although  capital  stock  and  total  property  are  not  inter- 
changeable terms,  corporate  property  contributes  to  the  value  of  the 
capital  stock,  and  to  this  extent  the  taxation  of  corporate  property 
and  capital  stock  involves  double  taxation.  In  Pennsylvania,  how- 
ever, it  is  not  so  regarded.  Pittsburg  Ry.  Co.  v.  State  (1870)  66 
Pa.  St.  77.  There  is  no  uniformity  in  the  decisions  upon  this  point. 
Several  States — Alabama,  Illinois,  Indiana,  Vermont,  Maryland  and 
(for  certain  purposes)  New  York — have  recognized  the  principle 
above  stated  in  their  statutes. 

Few  of  the  methods  employed  in  the  various  States  for  assessing 
corporate  franchises  seem  so  objectionable  as  that  adopted  by  the 
Illinois  Board,  which  eliminates  the  funded  debt.  By  this  method, 
heavily  bonded  corporations  would,  to  a  great  extent,  escape  taxa- 
tion, because  the  capital  stock  alone  would  not  represent  the  value 
of  the  property.  Undoubtedly  in  all  cases  an  attempt  is  made  to 
measure  the  earning  capacity  of  the   corporation,  but  there  is  no 
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necessary  connection  between  the  value  of  capital  stock  and  earning 
capacity,  so  that  even  in  cases  of  corporations  without  bonded  debt 
there  is  no  justice  in  this  method.  Such  a  basis  of  assessment, 
however,  is  upheld  by  the  courts  of  California.  Spring  Valley  W. 
W.  v.  Schottler  (1882)  62  Cal.  69,  117.  The  reason  for  adding 
to  the  value  of  the  shares  of  stock  the  value  of  the  funded  debt  is 
that  this  indebtedness  makes  the  stock  worth  just  so  much  less. 
Taking  the  sum  of  the  two  is  more  just  than  the  other  method, 
since  then  heavily  bonded  corporations  cannot  escape.  The 
argument  is  concisely  stated  in  State  Railway  Tax  Cases  (1875) 
92  U.  S.  575,  605:  "These  mortgages  are,  however,  liens  on 
the  road,  and,  taking  precedence  of  the  shares  of  the  stock- 
holder, may  or  may  not  extinguish  the  value  of  his  shares.  They 
must  in  any  event  affect  that  value  to  the  exact  amount  of  the 
aggregate  debts.  For  all  that  goes  to  pay  that  debt  and  its 
interest  diminishes  pro  lanto  the  dividend  of  the  shareholder 
and  the  value  of  his  share."  It  has  been  objected  that  when  the 
tax  is  on  bonds  as  well  as  on  stock  it  will  be  inadequate,  because 
applicable  only  to  the  bonds  owned  by  residents  of  the  State.  But 
in  Illinois  this  had  been  avoided  by  levying  the  tax  not  on  stock 
and  bonds,  but  on  a  valuation  equal  to  the  stock  plus  the  bonds. 
The  principal  objection  to  this  method  is  that  corporations  fre- 
quently pay  no  dividends  and  yet  their  stock  has  some  speculative 
value  ;  and  in  those  cases  the  tax  does  not  necessarily  bear  any 
relation  to  the  earning  capacity,  for  fluctuating,  speculative 
values  have  no  connection  with  the  productiveness  of  corporate 
property.  While  this  method,  therefore,  is  superior  to  that  in 
which  the  debt  is  not  an  element  of  assessment,  all  the  objections 
to  the  latter  are  not  obviated. 


Where  an  Agent  Commits  Fraud  and  One  of  Two  Inno- 
cent Persons  Must  Suffer. — Few  dicta  have  been  the  cause  of 
more  unsatisfactory  decisions  than  the  dictum  of  Ashurst,  J.,  in 
Lickbarrow  v.  Mason  (1787)  2  T.  R.  63,  70,  that  "  whenever  one 
of  two  innocent  persons  must  suffer  by  the  acts  of  a  third, 
he  who  has  enabled  such  third  person  to  occasion  the  loss 
must  sustain  it."  Like  a  Delphic  response  it  is  often  employed 
by  opposing  parties  in  the  same  contest,  each  maintaining  that 
it  was  the  other  who  ill-advisedly  confided  in  him  who  proved 
a  rogue,  and  therefore  should  be  the  sufferer.  Mussey  v.  Beecher 
(1849)  3  Cush.  511.  That  it  should  be  so  used  is  natural: 
it  but  expresses  a  result  that  appeals  to  one  as  desirable,  not  a 
definite  principle  of  law  upon  which  one  may  predicate  rights 
and  liabilities.  Mr.  Bigelow's  assertion  that  the  statement  "started 
when  judges  were  feeling  after  the  law,  'if  haply  they  might 
find  it,'  is  a  dangerous  one,  so  much  so  that  the  danger 
fairly  overbalances  its  usefulness,"  Law  of  Bills,  Notes  and  Cheques, 
2ed.  204-205,  is  well  illustrated  by  the  recent  decision  of  the 
English  Court  of  Appeal  in  Farquharson  Brothers  &  Co.  v.  King  & 
Co.  [1901]  2  K.  B.  697. 
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The  plaintiffs  stored  timber  with  a  dock  company  and  gave  the 
dock  company  written  authority  to  accept,  for  the  transfer  or  de- 
livery of  the  timber,  orders  signed  by  a  certain  clerk  in  the  plain- 
tiffs' employ,  whom  they  authorized  to  sell  timber  as  their  agent. 
This  clerk,  in  fraud  of  the  plaintiffs,  signed  an  order  for  the  transfer 
of  timber  to  a  fictitious  person  in  whose  name  he  both  sold  it  to  the 
defendants  and  gave  them  orders  upon  the  dock  company  by  which 
they  obtained  delivery  of  the  timber.  The  defendants  were  inno- 
cent purchasers  for  value.  The  plaintiffs  sued  for  the  timber  or  its 
value.  The  Court  was  to  draw  such  inferences  of  fact  as  a  jury 
might,  and  to  give  judgment  accordingly. 

Instead  of  working  out  the  rights  and  liabilities  of  the  parties 
primarily  from  those  principles  of  common  law  which  obtain  be- 
tween principal  and  agent  and  those  who  deal  with  such  persons, 
A.  L.  Smith,  M.  R. ,  and  V.  Williams,  L.  J.,  seized  upon  the 
dictum  of  Ashhurst,  J.  as  the  main  guide  to  their  decision.  Here  was 
a  case  where  "  one  of  two  innocent  parties  must  suffer  by  the  acts 
of  a  third."  To  their  minds  the  plaintiffs  rather  than  the  defendants 
had  enabled  the  clerk  to  commit  the  fraud;  wherefore  the  plaintiffs, 
they  held,  should  suffer.  At  the  outset  of  their  discussion,  it  is 
true,  both  judges  met  with  this  difficulty — the  dictum  was  too  broad. 
No  one  could  say  that,  simply  because  a  man  had  written  his  name 
on  a  piece  of  paper  and  so  enabled  another  to  write  in  the  terms  of 
a  promissory  note,  he  should  be  held  liable  on  the  paper  even  in  the 
hands  of  an  innocent  purchaser  for  value;  but  neither  judge  consid- 
ered this  fact  of  sufficient  weight  to  compel  him  to  repudiate  the 
dictum;  so  each  proceeded  to  subject  it  to  such  limitations  as  seemed 
to  him  just  and  reasonable,  or,  as  one  might  say  in  view  of  the 
authorities,  to  such,  as  he  could  impose  and  still  hold  the  plaintiffs 
liable  for  the  loss.  "The  conclusion  at  which  I  have  arrived  in  rela- 
tion to  the  matter,"  said  V.  Williams,  L.  J.,  (p.  713),  "is  that  it 
never  ought  to  be  said  that  a  person  has  within  the  meaning  of  the  rule 
in  question  done  an  act  which  enables  the  third  person  to  commit  a 
fraud  or  occasion  a  loss  unless  the  act  relied  on  was  one  which  was 
intended  to  be  relied  on  by  somebody."  This  limitation  is  far  from 
clear  in  itself;  but  the  learned  Justice  shows  what  he  means  by  a 
subsequent  statement  that,  as  the  dealing  of  the  plaintiffs'  clerk 
was  "in  pursuance  of  the  powe-  given  to  him,  though  not  [he  ad- 
mits] in  pursuance  of  the  terms  of  the  authority,"  the  plaintiffs 
should  bear  the  loss.  This  was  evidently  intended  to  bring  Justice 
Ash  hurst's  dictum  into  harmony  with  the  doctrine  of  apparent  or 
ostensible  authority  as  that  doctrine  is  generally  understood. 

With  respect  to  third  persons  an  agent  may,  indeed,  bind  his  prin- 
cipal by  the  exercise  of  such  power  as  his  principal  has  held  him  out 
to  them  as  having;  because  as  to  them  the  exercise  of  such  power  is 
within  the  scope,  or  terms,  of  his  authority,  Pickering  v.  Busk  (18 12) 
15  East  38;  whatever,  as  between  him  and  his  agent,  may  be  the 
terms  of  the  agent's  instruction,  Hatch  v.  Taylor  (1840)  10  N.  H., 
538;  but  the  exercise  of  all  other  power  is  void,  Martin  v.  Great 
Falls   Mfg.    Co.    (1837)    9    N.    H.    51.      So,   if  the   plaintiffs   are 
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bound  in  this  case,  it  must  be  because  they  held  their  agent  out  to 
the  defendants  as  having  the  power  he  used  with  respect  to  the 
defendants.  What  was  this  power?  Neither  more  nor  less  than  a 
dominion  over  the  goods  under  an  assumed  name.  How  did  he 
get  it ;  from  the  plaintiffs  ?  Most  assuredly,  no.  The  only  power 
they  had  given  him,  in  the  sense  in  which  that  word  is  used  in  the 
law  of  agency,  was  to  sell  in  his  own  name  on  their  behalf ;  and 
even  this  they  did  not  bring  to  the  knowledge  of  the  defendants  so 
that  they  could  rely  upon  it.  It  is  here  that  this  case  differs 
radically  from  Pickering  v.  Busk  supra,  and  Henderson  &  Co.  v. 
Williams  [1895]  1  Q.  B.  521,  in  each  of  which  the  agent  had 
apparent  authority  given  him  by  his  principal  to  sell  in  the  capacity 
in  which  he  did  sell.  Where  a  principal  clothes  his  agent  with 
indicia  of  ownership  on  which  another  does  actually  rely  to  his 
detriment,  it  may  well  be  said  that  the  principal  should  be  estopped. 
But  in  the  present  case,  in  so  far  as  the  defendants  beheld  the  plain- 
tiffs' clerk  clothed  with  indicia  of  ownership  and  relied  upon  the 
same,  they  were  such  indicia  as  he  had  obtained  by  theft  or  em- 
bezzlement and  not  by  the  act  of  the  plaintiffs.  It  would,  therefore, 
seem  that  the  act  ot  the  plaintiffs,  though  "intended  to  be  relied 
upon  by  somebody" — their  clerk — did  not  give  him  the  power  "in 
pursuance"  of  which  he  dealt  with  the  defendants,  and  that  the 
limitation  here  advanced  leaves  the  dictum  of  Ashhurst,  J.  too  broad. 

The  limitation  suggested  by  A.  L.  Smith,  M.  R.,  is  still  less 
satisfactory — at  least  as  applied  to  the-  present  case.  According  to 
him  the  dictum  may  be  accepted  as  sound,  provided  the  act  "relied 
upon  as  having  enabled  the  third  person  to  occasion  the  loss  *  *  * 
be  an  act  so  far  connected  with  the  fraud  that  it  may  be  looked 
upon  as  bringing  about  that  fraud."  Such  a  limitation  he  thought 
the  only  one  that  can  be  made  without  repudiating  the  dictum 
wholly  ;  and  that  he  refused  to  do.  Now,  if  this  limitation  be  re- 
garded as  the  enunciation  of  an  abstract  principle  of  law,  no  ob- 
jection to  it  can  be  made ;  but  there  is  neither  principle  nor 
authority  for  holding  that  it  applies  to  the  facts  of  the  present  case. 
The  Master  of  the  Rolls  considered  it  all  important  that  the  plain- 
tiffs enabled  their  clerk  "to  get  possession  of  the  timber"  and 
"armed  him  with  power  to  give  delivery  orders"  for  the  same, 
the  argument  being  that  in  this  the  plaintiffs  did  an  act  which 
brought  about  his  fraud.  But  fraud  is  not  the  natural  consequence 
of  confidence.  A  man  "has  the  right  to  assume  that  his  clerk 
won't  commit  a  crime. "  Shepard  and  Morse  Lumber  Co.  v.  Eldridge 
(1898)  171  Mass.  516.  Granting  that  the  plaintiffs  were  negli- 
gent in  giving  their  clerk  the  authority  or  power  they  did,  "The 
proximate — that  is  the  legal  cause — 'was  the  felony  and  crime'  of 
the  clerk  and  it  cannot  be  said  that  the  felony  was  either  the  natu- 
ral or  likely  or  necessary  or  direct  consequence  of  the  carelessness 
of  the  plaintiffs."  Bowen,  L.  J.,  in  Merchants  of  the  Staple  v.  Bank 
0/ England  (1887)  21Q.  B.  Div.  160. 

It  will  thus  be  seen  that  the  late  learned  Master  of  the  Rolls 
differed  radically  from  authorities  generally  as  to  what  kind  of  act 
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directly  brings  about  a  fraud.  The  truth  is,  if  the  act  is  one  which 
not  only  makes  the  fraud  possible  for  the  agent,  but  also  is  one  on 
which  the  purchaser  did  reasonably  rely,  the  principal  should  be 
bound,  and  only  then,  in  accordance  with  the  doctrine  of  apparent 
authority  illustrated  in  Pickering  v.  Busk,  supra.  As  applied  to 
the  facts  of  this  case  it  is  evident  that  this  proposed  limitation  also 
leaves  the  dictum  of  Ashhurst  J.  too  broad. 

Other  arguments  might  be  urged  against  this  decision,  as  pointed 
out  in  the  admirable  dissenting  opinion  of  Stirling,  L.  J.  Thus  it 
would  seem  that,  as  the  various  Factors  Acts  in  England,  passed  for 
the  express  purpose  of  throwing  the  loss  in  cases  analagous  to  the 
present  on  parties  situated  as  these  plaintiffs  were,  did  not  cover  this 
case,  it  falls  within  the  principle  of  those  cases,  where  at  common 
law  those  in  the  position  of  these  defendants  clearly  should  suffer. 
Lamb  v.  Attenborough  (1862)  1  B.  &  S.  831. 

The  dictum  of  Ashhurst,  J.,  unless  one  is  willing  to  impose 
such  limitations  upon  it  as  will  make  it  express  the  doctrine  of  ap- 
parent or  ostensible  authority  remains  too  broad.  If  such  limitations 
be  imposed,  it  will  be  apparent  that  the  dictum  serves  no  useful  pur- 
pose. 

Diversion  of  an  Interstate  Watercourse. — The  United  States 
Circuit  Court  of  Appeals  has  recently  decided  that  the  State  of  New 
York,  in  the  exercise  of  its  power  of  eminent  domain,  could  not  en- 
able the  City  of  New  York,  even  on  payment  of  due  compensation, 
to  divert  the  water  of  an  unnavigable  river,  having  its  source  in 
ponds  in  the  State  of  New  York,  for  general  distribution  and  use  in 
the  City  of  New  York,  and  thereby  injure  substantially  riparian 
rights  in  the  State  of  Connecticut,  pertaining  to  a  stream  to  which 
the  river  in  New  York  was  the  principal  tributary.  Pine  and Muller 
v.  The  Mayor,  etc. ,  of  the  City  0/  New  York,  N.  Y.  Law  Journal, 
Nov.  20,  1 901;  reported  below  (1900),  103  Fed.  337.  The  defense 
of  the  City  was  that  the  complainant's  property  rights  taken  by  the 
defendant  were  easements  dependent  upon  servitudes  upon  land  in 
the  State  of  New  York,  which  servitudes  the  State  of  New  York  might 
under  its  own  law  extinguish,  upon  making  compensation. 

Whatever  may  be  decided  as  to  the  rights  of  the  riparian  owner 
in  a  navigable  stream  (See  1  Columbia  Law  Review,  121  and  552), 
there  is  no  doubt  that  every  proprietor,  over  whose  land  a  private 
stream  flows,  has  a  natural  right  that  it  shall  continue  to  flow  to 
and  from  his  premises  in  quantity,  quality  and  manner  as  it  is 
accustomed  to  flow.  3  Kent  Com.  439 ;  United  States  v.  Rio 
Grande  Irrigation  Co.  (1899)  174  U.  S.  690.  This  is  a  property 
right,  for  the  deprivation  of  which  by  the  exercise  of  the  power  of 
eminent  domain,  compensation  must  be  made.  Lewis  on  Eminent 
Domain,  2nd  ed.  §  61  ;  Appeal  of  Haupt  (Pa.  1889)  17  Atl.  436. 
It  is  well  settled,  however,  that  the  waters  of  a  stream  wholly  within 
one  State  may  be  diverted  to  supply  a  city  or  village  with  water,  and 
that  an  injunction  will  be  denied  the  riparian  owner  who  is  injured 
thereby,   provided  due  compensation  is  offered.     Lux  v.   Haggin 
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(1886)  69  Cal.  255.  It  is  equally  clear  that  a  State  cannot  acquire, 
by  the  exercise  of  its  power  of  eminent  domain,  real  property  situ- 
ated without  its  territorial  limits.  Holyoke  Water  Power  Co.  v. 
Conneclicut  River  Co.  (1884)  52  Conn.  570.  It  becomes  necessary 
therefore  to  determine  whether  the  rights  of  the  riparian  owner  to 
the  natural  flow  of  the  water  is  a  right  incident  to  and  forming  a  part 
of  his  own  land,  or  whether  it  is  an  easement  in  the  lands  of  all 
the  other  riparian  owners  above  and  below  him. 

The  great  weight  of  authority  supports  the  decision  just 
reached  by  the  Circuit  Court  of  Appeals.  The  right  is  not  "an 
easement  since  it  belongs  to  the  estate  of  the  land  owner,  through 
which  the  water  flows,  as  forming  one  of  the  elements  of  which  his 
estate  is  composed."  2  Washburn  on  Real  Property,  5th  ed. 
366-7;  Gould  on  Waters,  395;  Angell  on  Watercourses,  §  141; 
Story,  J.,  in  Slack  v.  Walcott  (1825)  3  Mason,  517;  Harding  v. 
Stamford  Water  Co.  (1874)  41  Conn.  87;  Scriver  v.  Smith  (1885) 
100  N.  Y.  471  ;  Sturr  v.  Beck  (1889)  133  U.  S.  541.  The  right  to 
the  usual  flow  of  the  stream  is  oftentimes  the  most  valuable  element 
of  riparian  property.  Lewis  on  Eminent  Domain  §  61.  It  is  cer- 
tainly as  much  an  incident  of  one's  ownership  of  the  land,  as  is  the 
right  to  pure  air,  or  to  lateral  support  for  the  land  in  its  natural  state. 
Washburn  on  Easements,  2 1 5*.  The  property  which  is  injured  by 
he  diversion  is  the  land  below  the  place  of  the  diversion.  By  tak- 
ing away  the  water  rights,  the  riparian  owner  is  deprived  of  the  bene- 
ficial enjoyment  of  his  own  land.  In  St.  Helena  Water  Co.  v. 
Forbes  (1882)  62  Cal.  182  the  plaintiff  brought  an  action  to  con- 
demn the  waters  of  the  creek  on  which  the  defendant  was  a  riparian 
proprietor.  The  Court  held  that  by  taking  the  water  which,  in  its 
natural  channel,  ran  over  the  defendant's  lands,  the  plaintiff  took 
an  easement  in  the  lands  of  the  defendant,  rejecting,  on  the  other 
hand,  the  theory  that  the  defendant  relinquished  an  easement  in  the 
land  above.  In  like  manner  in  the  principal  case  the  State  of  New 
York  was  attempting  to  compel  the  plaintiffs,  who  are  riparian  pro- 
prietors in  Connecticut,  to  sell  to  the  defendant  an  easement  in  that 
Connecticut  land  ;  and  this  as  the  Court  points  out,  the  State  can- 
not do. 

This  same  question  arose  in  1894  in  Massachusetts,  when  a 
movement  was  initiated  to  take  water  from  the  Nashua  River  for  the 
supply  of  the  inhabitants  of  Boston.  The  Nashua  River  rises  in 
Massachusetts  and  flows  thence  into  New  Hampshire.  The  owners 
on  the  river  in  New  Hampshire,  apprehending  injury  in  case  the 
proposed  diversion  were  effected,  obtained  from  counsel  an  opinion, 
which  was  emphatically  against  the  power  of  the  State,  even  under 
the  act  of  the  Massachusetts  legislature,  to  divert  the  river.  The 
opinion  was  printed  in  8  Harvard  Law  Review,  138,  and  apparently 
had  great  influence  with  the  Court  in  the  principal  case. 
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Agency — Apparent  Authority — Fraud.  The  plaintiff  stored  timber  with 
a  dock  company  and  gave  the  company  written  authority  tofaccept,  for  the 
transfer  or  delivery  of  the  timber,  orders  signed  by  a  certain  clerk  in  the 
plaintiff's  employ,  whom  they  authorized  to  sell  timber  as  their  agent. 
This  clerk,  in  fraud  of  the  plaintiffs,  signed  an  order  for  the  transfer  of 
the  timber  to  a  fictitious  person  in  whose  name  he  both  sold  it  to  the  de- 
fendants and  gave  them  orders  upon  the  dock  company,  by  which  they 
obtained  delivery  of  the  timber.  The  defendants  were  innocent  purchas- 
ers for  value,  held,  the  plaintiffs  had  enabled  their  clerk  to  commit  the 
fraud  and  therefoie  could  not  recover  from  the  defendants  either  the 
timber  or  its  value.  Fargjiharson  Brothers  &*  Co.  v.  King  &^  Co. 
[1901]  2  K.  B.  697.     See  Notes,  p.  44. 

Bailments— Bailee  for  Hire — Damages.  The  plaintiff  contracted  to 
thresh  certain  grain,  using  for  that  purpose  a  traction  engine  belonging  to 
third  parties,  with  whom  he  was  to  share  his  profits  as  compensation  for 
the  use  of  the  engine.  The  engine  was  destroyed  by  falling  through  the 
defendant's  bridge,  because  of  a  defect  in  the  bridge  known  to  the  de- 
fendants. The  defendants  compensated  the  third  parties  for  their  "  part 
of  the  proceeds  of  the  operation  of  the  said  machinery,"  which  would 
have  belonged  to  them,  but  refused  compensation  to  the  plaintiff.  Held, 
the  plaintiff  could  at  least  recover  for  the  loss  of  time  necessary  to  secure 
other  motive  power  by  which  to  carry  on  his  business.  Foster  v.  Com- 
missioners 0/ Lyon  Co.  (Kan.  May  1901)  64  Pac.  1037. 

The  case  is  somewhat  novel  and  no  authority  is  cited  in  either  the 
majority  or  dissenting  opinion.  The  decision  seems  sound.  In  the  usual 
case  of  bailee  for  hire,  he  may  recover  from  third  parties  the  value  of  the 
property,  if  taken  or  destroyed  by  them.  White  v.  Bascom  (1856)  28 
Vt.  268  ;  Raynorv.  Childs  (1861)  2  F.  &  F.  Where  the  plaintiff  has 
only  a  special  interest  in  the  property,  the  value  of  the  property  is  not 
aiways  the  measure  of  his  relief.  He  may,  therefore,  recover  the  value 
of  his  interest.  Moore  v.  Winter  27  Mo.  382  (1858).  The  third  parties, 
if  we  change  the  principal  case  by  leaving  out  the  bailee,  could  recover 
not  only  the  value  of  the  engine,  but  such  net  profits  resulting  from  its 
operation  as  are  not  remote  or  conjectural.  McAfee  v.  Crojford  (1851) 
13  How.  447;  Sedgwick  on  Damages,  pp.  86,  571.  The  damages  should, 
however,  be  limited  to  those  which  are  unavoidable.  The  principle 
seems  to  be  that  the  bailee,  by  virtue  of  his  possessory  right — an  interest 
in  the  nature  of  ownership — should  enjoy,  in  proportion  to  his  interest, 
the  same  rights  as  those  possessed  by  the  bailor. 

Constitutional  Law — Police  Power — Patent  Rights.  A  Tennessee 
statute  made  it  a  felony  to  give  or  receive  a  promissory  note  in  payment 
for  a  patent  right,  unless  it  appeared  on  the  face  of  the  note  that  it  was 
given  for  such  right.  Held,  the  act  was  not  an  infringement  of  the 
constitutional  power  of  Congress  to  secure  to  inventors  exclusive  rights 
to  their  discoveries,  and  among  these  rights  that  of  selling  their  patents. 
State  v.  Cook  (Tenn.  June  iqoi)  65  S.  W.  720. 

The  validity  of  such  a  statute  has  never  been  passed  upon  by  the  Su- 
preme Court  of  the  United  States  and  among  the  decisions  of  the  lower 
courts  upon  the  point  there  is  a  decided  conflict.  The  comparatively  late 
decisions  holding  such  statutes  invalid  are  based  on  the  authority  of  Ex 
parte  Robinson  (C.  C.  Ind.  1870)  2  Biss.  309,  or  cite  no  authorities  at 
all,  or  contain  but  dicta  upon  the  point.  Hotlida  v.  Hunt  (1873)  70  111. 
109;  Crittenden  v.  White  (1876)  23  Minn.  24  ;  Cranson  v.  Smith  (1877)  37 
Mich.  309;  State  v.  Lockivood  (1877)  43  Wis.  403. 
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Ex  parte  Robinson,  supra,  declared  unconstitutional  a  statute  pre- 
scribing certain  acts  as  conditions  precedent  to  the  legal  sale  of  a  patent 
right  within  the  State  of  Indiana.  The  principal  case  is  clearly  distin- 
guishable. The  statute  here  involved  is  a  regulation  of  commercial 
paper,  not  a  restriction  on  the  sale  of  patent  rights.  Its  aim  is  the  pro- 
tection of  the  makers  of  negotiable  notes,  the  consideration  for  which 
has  failed,  by  preserving  this  defense  against  subsequent  holders.  Has- 
kell v.  /ones  (1878)  86  Pa.  St.  173;  New  v.  Walker  (1886)  108  Ind.  365; 
Her  dick  v.  Roesler  (1888)  109  N.  Y.  127.  The  argument  of  the  court  in 
Hollida  v.  Hunt,  supra,  that  such  statutes  cannot  be  regarded  as  regu- 
lations of  commercial  paper,  since  they  apply  only  to  a  particular  kind 
of  such  paper,  seems  questionable.  This  fact  may  be  a  ground  for  claim- 
ing that  there  is  illegal  discrimination,  but  certainly  the  fact  that  the 
law  affects  such  notes  only  as  are  peculiarly  liable  to  a  failure  of  con- 
sideration, and  to  fraudulent  practices,  makes  it  none  the  less  a  regulation 
of  commercial  paper.  Reeves  v.  Coming  (1892  C.  C.  Ind.)  51  Fed.  774 
upholds  a  statute  prescribing  regulations  of  the  sale  of  patents  and 
cites  with  approval  Castle  v.  Hutchinson  (1885  C.  C.  Ind.)  25  Fed.  394, 
which  held  unconstitutional  a  statute  like  that  in  the  principal  case. 

Contracts— Construction — Time  of  Performance.  The  plaintiff  con- 
tracted to  give  to  the  Indiana  Electric  Railway  Co.  steel  rails  to 
to  the  value  of  $500  and  to  loan  money  necessary  to  the  purchase  of  such 
other  rails  as  might  be  necessary  to  extend  its  line  to  the  plaintiff's  race- 
track. The  company  agreed  to  "  lay  said  track,  and  operate  it,  and  have 
it  ready  for  operation  as  early  as  the  fifth  day  of  September,  1895."  The 
receipts  of  the  road  were  to  be  given  to  the  plaintiff,  until  his  loan  on  the 
rails  was  paid.  Four  years  later,  the  defendant,  which  had  purchased 
the  Indiana  Electric  Railway  Co.,  abandoned  the  service  and  tore 
up  the  rails  against  the  protest  of  the  plaintiff.  The  plaintiff  sought 
speciric  performance  or  damages.  Held,  there  was  no  breach  of  con- 
tract by  the  defendant.  "  As  the  contract  does  not  fix  any  definite  time, 
during  which  the  company  should  operate  the  road,  the  right  to  deter- 
mine that  question,  so  far  as  the  appellant  is  concerned,  remained  with 
the  company."  The  gift  was  "executed  when  the  company  built  and 
operated  the  road  by  the  day  named."  Barney  v.  Indiana  Railway  Co. 
(Ind.  Oct.  1901)  61  N.  E.  194. 

Under  this  decision,  the  defendant  could  legally  have  ceased  to 
operate  the  road  on  September  6,  1895.  This  was  not  the  intention  of 
the  contracting  parties.  To  say  that  operation  for  a  reasonable  length  of 
time,  e.  g.  so  long  as  receipts  justified  it,  was  contemplated  by  the 
parties  is  not  to  contradict  the  contract.  The  opinion  of  the  court  is 
inconsistent  with  the  provision  for  repayment  of  the  plaintiff's  loan  from 
the  receipts.  Where  no  fixed  time  for  performance  of  the  contract  is 
expressed,  the  court  will  imply  a  reasonable  time.  This  has  frequently 
been  declared  in  cases  where  acts  were  to  be  dene,  but  no  time  had  been 
specified  for  their  performance.  Peabody  v.  Bement  (18S9)  79  Mich.  47  ; 
Atwoodw.  Cobb  (1834)  16  Pick.  227  ;  Pierce  v.  Tenn.  Coal  &*  Ry.  Co. 
(i8g8)  173  U.  S.  1. 

"  It  seems  to  me  the  correct  mode  of  ascertaining  what  reasonable  time 
is  in  such  a  case  as  this  is  by  placing  the  court  and  jury  in  the  same 
situation  as  the  contracting  parties  were  in  at  the  time  they  made  the 
contract:  that  is  to  say,  by  placing  before  the  jury  all  those  circum- 
stances which  were  known  to  both  parties  at  the  time  the  contract  was 
made,  and  under  which  the  contract  itself  took  place.  By  so  doing,  you 
enable  the  court  and  jury  to  form  a  safer  conclusion  as  to  what  is  the 
reasonable  time  which  the  law  implies,  and  within  which  the  contract  is 
to  be  performed."  Per  Alderson,  B.,  in  Ellis  v.  Thompson  (1838) 
3M.  &W.455. 

Corporations — Quo  Warranto — Pleading.  Where  quo  warranto  pro- 
ceedings were  brought  against  a  corporation  for  usurpation  of  franchises, 
a  traverse  to  a  plea  alleging  incorporation  was  held  demurrable,  since  the 
effect  of  filing  an  information  against  a  corporation  was  an  admission  of 
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its  existence.  People  v.  Central  Union  Tel.  Co.  (111.  Oct.  iqoi)  6i 
N.  E.  428.  On  principle,  an  information,  based  on  the  usurpation  of 
corporate  powers  by  individuals,  ought  to  be  filed  against  the  individuals. 
Rex  v.  Cusake  (1620)  2  Roll.  R.  113  ;  Ohio  v.  Gas  Light  Co.  (1868) 
18  Ohio  St.  262.  It  has  been  thought  that  a  municipal  corporation  might 
be  an  exception,  on  the  doubtful  ground  of  convenience,  Ohio  v.  Gas 
Light  Co. ,  supra,  but  there  seems  to  be  no  decision  to  that  effect  in  this 
country.  People  v.  City  of  Spring  Valley  (1889)  129  111.  169.  Opposed 
to  the  principal  case  is  usually  cited  People  v.  Bank  of  Hudson  (1826)  6 
Cow.  217,  which  may  possibly  be  distinguished  since  the  corporation 
there  existed  and  a  misapplication  of  Slee  v.  Bloom  (1822)  19  Johns. 
456  seems  to  have  been  made. 

Equity — Injunction — Determination  of  Title.  The  defendant  had  for 
forty  years  operated  its  trains  over  the  land  in  question,  which  use  the 
plaintiff  city  sought  to  enjoin  as  a  violation  of  a  city  ordinance  forbidding 
the  obstruction  of  streets  The  plaintiff  rested  his  case  on  a  supposed 
failure  to  pay  in  full  the  award  after  condemnation  proceedings.  Held, 
the  injunction  should  be  granted.  City  of  Niagara  Falls  v.  The 
N.  Y.  C.  &*  H.  R.  R.  Co.  (N.  Y.  Oct.  1901)  61  N.  E.  185. 

The  court  here  affirmed  the  decision  below  on  the  ground  that  it 
could  not  question  the  sufficiency  of  evidence  where  the  decision  of  the 
lower  court  was  unanimous.  Mr.  Justice  O'Brien,  dissenting,  took  the 
position,  however,  that  the  power  of  equity  was  being  used  to  try  a  dis- 
puted title,  and  in  fact  this  was  the  result,  a  proceeding  which  does  not 
seem  to  be  justified  by  precedent.  Rozellv.  Andrews  (N.  Y.  1886)  8 
N.  E.  513  ;  Moore  v.  Brooklyn  City  Ry.  Co.  (N.  Y.  1888)  15  N.  E.  191  ; 
Brass  v.  Rathbone  (N.  Y.  1897)  47  N.  E.  905.  The  true  remedy  was  in 
an  action  at  law.  Even  waiving  this  fact,  here  the  plaintiff  was  per- 
mitted to  shift  the  burden  upon  the  defendant,  when,  by  the  rules  of 
law  applicable  in  such  cases,  the  plaintiff  was  bound  to  prove  a  better 
title. 

Equity — Injunction— Jurisdiction  over  Parties.  Where  a  bill  was 
brought  against  a  domestic  corporation  asking  that  it  be  enjoined  from 
committing  trespass  and  waste  in  a  mine  located  in  another  State  it  was 
held,  the  action  was  essentially  local  and  the  mere  fact  that  the  neces- 
sary parties  were  before  the  court  did  not  give  it  jurisdiction.  Lindsley 
v.  Mining  Co.  (Wash.  Oct.  1901)  66  Pac.  382. 

Where  all  the  parties  are  before  the  court  of  equity,  it  has  jurisdiction 
in  all  cases  involving  trust,  fraud  or  the  specific  performance  of  a  con- 
tract, even  though  the  property  affected  is  beyond  the  territorial  jurisdic- 
tion of  the  court.  Penn  v.  Lord  Baltimore  (1750)  1  Vesey  Sr.  444  ;  Mas- 
sie  v.  Watts  (1810)  6  Cranch  148  ;  DeKlynv.  Watkins  (1846)  3  Sand. 
Ch.  185  ;  Davis  v.  Morriss  (1881)  76  Va.  21.  Actions  at  law  for  trespass 
to  real  property,  however,  are  essentially  local  and  must  be  brought  in  the 
forum  rei  sila>.  Story  on  Conflict  of  Laws,  §  554 ;  Watts  v.  Kinney 
(1843)  6  Hill  82.  The  remedy  by  injunction  is  given  to  prevent  a  tres- 
pass for  which  an  action  at  law  can  give  no  adequate  redress  and  the  local 
character  of  the  proceeding  is  not  changed  by  bringing  the  action  in  a 
court  of  equity.  Northern  Ind.  Ry.  Co.  v.  Michigan  Cent.  Ry.  Co.  (1853) 
15  How.  233  ;  Morris  v.  Remington  (1849)  1  Parson's  Eq.  387  ;  2  Lead- 
ing Cases  in  Equity,  1817-1832  ;  2  Story  on  Eq.  Jur.  §  743  n. 

Equity — Constructive  Trusts.  One  B.  F.  Sutton  was  appointed  guar- 
dian for  his  infant  children.  To  induce  his  sureties  to  sign  his  bond,  he 
promised  to  take  out  a  policy  on  his  life  to  secure  them  against  any  pos- 
sible defalcation.  With  this  intention  he  insured  his  life  naming  his  chil- 
dren as  beneficiaries.  He  then  squandered  the  wards'  property  and  died. 
Held,  the  children  having  collected  the  proceeds  of  the  policy  might  also 
collect  from  the  sureties  the  amount  of  their  guardian's  defalcation.  Her- 
ring v.  Sutton  (N.  C.  1901)  39  S.  E.  772. 

The  decision  seems  to  be  incorrect.  The  fact  that  under  Art.  10,  §  7,  of 
the  Constitution  of  North  Carolina  one  insuring  his  life  for  the  benefit  of 
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his  children  confers  upon  them  a  vested  right  which  is  good  even  against 
creditors  has  no  application  to  the  principal  case.  B.  F.  Sutton  had  no 
intention  of  insuring  his  life  in  this  way.  The  policy  was  intended  by 
him  as  a  protection  to  his  sureties,  and  as  against  them  the  children, 
being  donees,  took  only  such  title  as  was  consistent  with  this  intention. 
The  sureties  have  a  good  equitable  defense  to  a  suit  on  their  bond,  for 
the  defalcation  being  less  than  the  value  of  the  policy,  has  been  made 
good  in  precisely  the  manner  agreed  upon  between  themselves  and  their 
principal.  Actual  fraud  on  the  part  of  a  donee  is  not  necessary  to  enable 
equity  to  treat  him  as  a  constructive  trustee  of  the  property  received. 
The  Court  however  seemed  to  regard  this  point  as  established  by  Wood 
v.  Cherry  (1875)  73  N.  C.  no.  Conduct  tending  to  defraud  others,  even 
without  actual  fraud,  will  be  deemed  sufficient  to  enable  equity  to  set  aside 
a  gift  when  the  donor  through  inadvertance,  ignorance  or  mistake  gave 
a  greater  interest  than  he  intended.  Putnamv.  Reynolds  (1880)  44  Mich. 
ii5- 

Evidence — Criminal  Law — Admissibility  of  Evidence  of  Other  Crimes 
— Comparison  of  Handwritings.  Where  the  defendant  was  on  trial  for 
the  murder  of  A  by  means  of  poison  sent  through  the  mails,  the  prose- 
cution was  allowed  to  give  in  evidence  the  alleged  murder  of  B,  claimed 
to  have  been  effected  by  similar  means.  Held  (3  dissenting)  such  evi- 
dence was  incompetent  where  it  did  not  tend  to  establish  or  show  motive, 
intent,  absence  of  mistake,  a  common  plan  or  the  identity  of  the  defendant ; 
also,  under  the  Laws  of  1880  c.  36,  as  amended  by  the  Laws  of  1888  c.  555, 
any  "  disputed  writing,"  though  not  in  issue,  may  be  shown  to  be  the 
writing  of  the  defendant,  by  comparison  with  writings  "proved  to  the 
satisfaction  of  the  court  "  to  be  the  genuine  handwriting  of  the  defendant, 
provided  the  writings  to  be  used  for  purposes  of  comparison  are  not 
prejudicial  to  the  defendant.  People  v.  Molineux  (N.  Y.  1901)  61  N. 
E.  286.     See  Notes,  p.  39. 

Evidence— Privileged  Communications.  The  accused  made  statements 
to  an  attorney  admitting  homicide.  Held,  the  attorney's  testimony  set- 
ting forth  this  conversation  should  remain  a  part  of  the  record  because 
the  accused,  later  in  the  trial,  gave  evidence  of  the  same  facts.  Knight 
v.  People  (111.  1901)  61  N.  E.  371. 

The  court  cites  no  cases  in  support  of  this  opinion  and  bases  its  deci- 
sion wholly  on  the  ground  that  the  admission  of  the  attorney's  evidence 
could  not  harm  the  accused.  To  what  extent  the  defendant  may  have 
been  forced  to  take  the  stand  by  the  evidence  so  admitted  is  not  con- 
sidered, The  privilege  once  fixed  by  the  law  remains  unless  removed  by 
the  party  himself  and  in  the  principal  case  he  objected  by  counsel  to  the 
admission  of  such  testimony.  The  fact  that  the  accused  took  the  stand 
did  not  operate  as  a  waiver  of  a  privilege  that  the  law  has  expressly 
safeguarded.  Wharton  on  Evidence,  576,  and  cases  there  cited  ;  Bigler 
v.  Reyher  (1873)  43  Ind.  112;  Barker  v.  Kuhn  (1874)  38  Iowa  395; 
Duttenhofer  v.  The  State  (1877)  34  Ohio  St.  91. 

In  the  above  cases  the  question  of  privilege  arose  on  attempted  cross- 
examination  and  while  the  point  in  the  principal  case  is  not  the  same,  the 
inference  from  the  decisions  is  plain,  that  the  communication  was  priv- 
ileged and  was  admitted  without  the  defendant's  consent.  The  fact 
remains  that  in  view  of  the  later  testimony  given  by  the  accused  the  error 
was  in  law  not  prejudicial. 

Real  Property — Adverse  Possession — Tenant's  Denial  of  Landlord. 
In  an  action  of  ejectment,  it  appeared  that  the  defendant,  a  tenant  of  the 
plaintiff's,  without  vacating  the  premises,  had  denied  the  plaintiff's  title 
and  had  claimed  title  by  adverse  possession.  It  was  shown  that  actual 
notice  of  the  defendant's  adverse  claim  was  given  the  plaintiff  at  a  date 
more  than  ten  years  before  this  suit  was  begun.  Held,  adverse  posses- 
sion by  the  tenant  began  when  notice  of  the  tenant's  adverse  claim  came 
to  the  knowledge  of  the  plaintiff.  Greenwood  v.  Moore  (Miss.  Oct.  1901) 
30  So.  609. 
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This  decision  is  not  in  accord  with  the  weight  of  authority.  In  ac 
cordance  with  the  common  law  rule  that  a  tenant  is  estopped  to  deny  his 
landlord's  title,  Woodfall's  Landlord  and  Tenant  214  ;  Rowen  v.  Lytle 
(1834)  11  Wend.  616,  it  is  held  in  most  jurisdictions  that  possession  by  the 
tenant  is  the  landlord's  possession.  Whiting  v.  Edmunds  (1884)  94  N. 
Y.  309.  It  is  also  generally  held  that  a  tenant  cannot  deny  his  land- 
lord's title  until  after  he  has  surrendered  possession  or  has  done  an 
equivalent  act.  3  Washburn  on  Real  Property,  603 ;  Big  low  v.  Big  low 
(1899)  39  App.  Div.  103;  Knefelv.  Daly  (1900)  91  111.  App.  321;  Mefford 
v.  Franklin  Co.  (Ky.  1900)  58  S.  W.  993;  Pool  v.  Lamb  (N.  C.  1901)  37 
S.  E.  953.  Mere  disclaimer  of  the  landlord's  title  by  the  tenant  cannot 
operate  as  a  disseisin  of  the  landlord  except  at  his  election.  Washburn 
on  Real  Property,  supra;  Stearns  v.  Godfrey  (1839)  16  Me.  158.  In 
Pennsylvania  there  is  an  exception  to  this  general  rule  where  the  tenant 
is  in  possession  prior  to  the  creation  of  the  relation  of  landlord  and  ten- 
ant and  his  assent  to  the  lease  is  obtained  by  fraud  or  mistake.  Theyer 
v.  Society  of  United  Brethren  (1852)  20  Pa.  St.  60.  In  California  mere 
possession  prior  to  the  acceptance  of  a  lease  by  the  tenant  is  sufficient  to 
enable  the  tenant  to  deny  his  landlord's  title.  Tewksbury  v.  Magraff 
(1867)  33  Cal.  237;  Franklin  v.  Merida  (1868)  35  Cal  558.  In  New  York 
there  is  a  statute  by  which  twenty  years  after  the  tenant's  disclaimer  of 
his  landlord's  title,  adverse  possession  begins  to  run.  Code  of  Civil  Proce- 
dure §  373. 

Real  Property — Contingent  and  Vested  In  :  erests.  A  testator  devised 
land  on  certain  conditions  to  his  son  for  life  and  then  to  his  grandchildren 
in  fee  simple,  provided  always,  and  the  devise  in  fee  simple  to  be  subject 
to  this  condition,  that  no  grandchild  should  take  an  interest  or  any  estate 
of  inheritance  unless  such  grandchild  should  attain  the  age  of  thirty  years, 
with  a  provision  that  if  any  grandchild  die  before  the  age  of  thirty  years 
leaving  issue,  the  issue  should  take  the  share  the  parent  would  have  taken 
had  he  lived  to  the  age  of  thirty.  Held,  the  grandchildren  took  a  vested 
fee  at  their  births,  determinable  on  their  not  attaining  the  age  of  thirty 
years.     Chapman  v.  Cheney  (111.  Oct.  1901)  61  N.  E.  363. 

The  authorities  seem  to  support  the  principal  case.  "  Although  there 
is  no  doubt  that  a  devise  to  a  person  if  he  shall  live  to  attain  a  particular 
age,  standing  alone,  would  be  contingent;  yet  if  it  be  followed  by  a  limita- 
tion over  in  case  he  die  under  such  age,  the  devise  over  is  considered  as 
explanatory  of  the  sense  in  which  the  testator  intended  the  devisee's  in- 
terest to  depend  on  his  attaining  the  specified  age,  na-nely  that  on  attain- 
ing that  age  it  should  become  absolute  and  indefeasible.  The  interest  in 
question,  therefore,  is  construed  to  vest  instanter."  1  Jarman  on  Wills, 
5th  Ed.  424;  Price  v.  Wat  kins  (Pa.  1763)  1  Dallas  8;  Phipps  v.  Ackers 
(!835)  9  C.  &  F.  583;  Bowman  v.  Long  (1857)  23  Ga.  242.  It  is  true  that 
the  limitation  over  to  the  great  grandchildren  was  void  in  the  principal 
case,  but  it  is  difficult  to  see  how  this  should  affect  the  principle  laid  down 
above.  The  limitation  over  shows  the  intention  of  the  testator  as  clearly 
in  the  one  case  as  in  the  other. 

The  court  does  not  put  its  decision  on  the  above  ground,  but  looking  at 
the  whole  will  decides  therefrom  that  the  intention  of  the  testator  could  not 
have  been  other  than  to  vest  in  the  grandchildren  a  bare  fee.  This  ground 
of  decision  is  questionable,  for  where  the  devisor  has  plainly  expressed 
himself,  those  words  must  be  followed,  though  the  intention  of  the  tes- 
tator as  found  in  the  whole  will  is  thereby  defeated.  Venn  v.  Bagshaw 
(1796)  6  T.  R.  *5i2;  Holmes  v.  Craddock  (1797)  3  Ves.  347. 

Real  Property — Equitable  Estate — Rule  in  Shelley's  Case.  In  1827 
a  conveyance  of  land  was  made  to  the  guardian  of  an  infant  married 
woman,  in  trust  to  pay  the  rents  and  profits  to  her  for  her  life,  and  there- 
after to  her  husband  for  his  life,  and  after  his  death,  if  he  survived  her, 
and  after  her  death,  whether  he  be  then  living  or  dead,  to  have  and  to 
hold  such  premises  for  the  sole  use,  benefit  and  behoof  of  her  right  heirs. 
Held,  the  rule  in  Shelley's  case  did  not  apply  to  this  conveyance.  Brown 
v.   Wadsworth  (N.  Y.  Oct.  1901)  61  N.  E.  250. 
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The  rule  in  Shelley's  case  applies  to  both  legal  and  equitable  estates, 
but  not  where  the  prior  and  subsequent  limitations  are  of  different  qual- 
ity, one  legal  and  the  other  equitable.  Green  v.  Green  (1874)  23  Wall. 
486  ;  Little  v.  Wilcox  (1888)  119  Pa.  St.  439.  Where  lands  are  given  in 
trust  for  a  person  for  life  and  after  his  death  for  his  heirs,  the  trustee 
having  some  office  to  perform  during  the  life  estate,  but  one  which  is 
limited  to  that  life  estate,  the  legal  estate  will  remain  in  the  trustee  dur- 
ing the  life  estate,  but  the  limitation  to  the  heirs  will  be  executed  in 
them.  Shapland  v.  Smith  (1780)  1  B.  C.  C.  75  ;  Doe  v.  Ironmonger 
(1803)  3  East,  533.  In  such  a  case,  the  prior  limitation  being  equitable, 
and  the  subsequent  limitation  being  legal,  the  heirs  take  as  purchasers. 
Ware  v.  Richardson  (1852)  3  Md.  505,  and  cases  cited  supra.  In  the 
principal  case  the  cestui  que  trust  being  a  married  woman,  there  was  an 
office  in  the  trustee  during  her  life.  Richardson  v.  Stodder  (1868)  100 
Mass.  528.  But  the  duty  expired  with  her  estate,  and  the  trust  for  the 
right  heirs  being  a  formal  one  only,  was  executed,  and  became  a  legal 
estate.  Robinson  v.  Grey  (1807)  9  East,  1.  It  seems  clear  therefore  that 
the  rule  in  Shelley's  case  does  not  apply. 

Real  Property — Navigable  Waters — Legislative  Authority.  Where 
a  corporation  was  authorized  by  the  legislature  to  erect  a  dam  at  the  out- 
let ot  the  lake  and  to  raise  or  lower  the  water  level,  and  as  a  result  the 
public  rights  of  navigation  and  fishing  were  interfered  with,  such  author- 
ization was  held,  a  defense  to  a  suit  for  an  injunction  to  restrain  the  cor- 
poration from  changing  the  water  level.  State  v.  Sunapee  Dam  Co. 
(N.  H.  March  1901)  50  Atl.  108. 

This  decision  proceeds  on  the  theory  that  although  navigable  waters 
are  held  in  trust  by  the  State  for  the  use  and  benefit  of  the  people  "  the 
beneficiaries  and  the  trustee,  acting  as  body  politic  and  trustee,  can 
authorize  by  their  legislative  agents  even  an  extinguishment  of  the  trust 
estate."  The  doctrine  as  thus  broadly  stated  is  squarely  opposed  to  that 
of  the  United  States  Supreme  Court.  Illinois  Central  R.  R.  Co.  v.  Illi- 
nois (1892)  146  U.  S.  387,  453.  State  legislatures  may  grant  rights  and 
privileges  in  navigable  waters  which  are  for  the  public  good,  as  the  right 
to  erect  bridges.  Com.  v.  Breed  (i^-j)  4  Pick.  460;  Com.  v.  Taunton 
(1863)  7  Allen  309;  Dietrich  v.  Schrcmms  (1898)  117  Mich.  298.  And  in 
the  absence  of  Congressional  action  the  Federal  courts  will  not  declare 
such  grants  void.  Willson  v.  Black  Bird  Creek  Marsh  Co.  (1829)  2 
Peters  245  ;  Pound  v.  Turck  (1877)  95  U.  S.  45Q.  But  the  trust  devolving 
upon  the  state  for  the  public  cannot  be  relinquished  to  the  substantial 
impairment  of  the  public  interest.  Illinois  Central  R.  R.  Co.  v.  Illi- 
nois, supra. 

Real  Property — Party  Wall  Easements.  The  owner  erected  a  build- 
ing on  one  half  of  a  city  lot  and  conveyed  the  other  half  to  the  defend- 
ants, describing  the  boundary  as  the  center  of  the  building  wall.  The 
deed  gave  the  grantee  the  right  to  extend  the  wall  backwards,  one  half 
on  each  side  of  the  boundary  line.  Held,  it  was  the  intention  of  the 
parties  to  reserve  to  the  grantor  a  party  wall  easement  in  the  whole  wall. 
Cartright  v.  Adair  (Ind.  Oct.  1901)  61  N.  E.  240. 

It  has  been  held  that  where  the  owner  of  two  adjoining  lots  sells  one, 
retaining  the  other,  the  vendee  takes  subject  to  the  burdens,  which  have 
been  imposed  and  appear,  at  the  time  of  the  sale,  to  be  upon  the  lot  sold, 
for  the  benefit  of  the  lot  retained.  Pyer  v.  Carter  (1837)  1  H.  &  N.  916. 
The  tendency  of  the  later  decisions  seems  to  be  towards  a  restriction  of 
the  rule,  giving  to  the  grantee  the  benefits  apparently  existing  in  favor 
of  the  purchased  land,  but  imposing  burdens  on  such  land  only  in  cases  of 
extreme  necessity,  where  it  would  be  unreasonable  to  suppose  that  the 
parties  intended  otherwise.  Suffield  v.  Brown  (1864)  4  DeG.  J.  &  S. 
185. 

In  the  case  last  cited,  Pyer  v.  Carter,  supra,  is  expressly  overruled 
(see  p  196).  See  also  Bass  v.  Dyer  (1878)  125  Mass.  287  ;  Sloat  v. 
McDougal  (1890)  9  N.  Y.  Supp.  631;  Paine  v.  Chandler  (1892)  134 
N.  Y.  385.     Lampman  v.  Milks  (i860)  21  N.  Y.  505,  is  not  an  authority 
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for  the  decision  in  the  principal  case.  In  that  case  the  court  implied  a 
grant,  not  a  revocation  of  an  easement.  Cf.  Paine  v.  Chandler,  supra, 
at  p.  388.     See  also  Havens  v.  Klein  (1875)  51  How.  Prac.  82. 

Real  Property — Riparian  Rights. — Diversion  of  an  Interstate  Water- 
course. Where  the  legislature  of  New  York  authorized  the  diversion 
of  a  stream,  which  flowed  into  Connecticut,  for  the  purpose  of  increasing 
the  water  supply  of  the  City  of  New  York,  it  was  held,  riparian  owners 
in  Connecticut  might  obtain  an  injunction  restraining  the  diversion,  and 
need  not  be  content  with  compensation  for  the  injury.  Pine  et  al.  v.  The 
Mayor  etc.  of  the  City  of  New  York  (C.  C.  A.)  N.  Y.  Law  Journal, 
Nov.  20,  1901.     See  Notes,  p.  47. 

Statutes — New  York  Code  of  Civil  Procedure — Rights  of  Testator's 
Creditors  against  Devisees.  An  insolvent  testator  devised  property 
charged  with  the  payment  of  the  appellant's  debt.  Held,  the  testator 
could  not  prefer  the  appellant  over  the  other  creditors,  nor  did  the  devise 
prevent  the  sale  of  the  land  by  order  of  the  surrogate  for  the  benefit  of  all 
the  creditors.  In  the  Matter  of  Richmond,  N.  Y.  Law  Journal,  Nov.  15, 
1901. 

The  New  York  Code  of  Civil  Procedure  §  2749  provides  for  the  sale 
of  a  decedent's  real  estate,  for  the  payment  of  his  just  debts,  except  where 
there  is  a  devise  subject  by  express  charge  to  "  the  payment  of  his  debts." 
The  decision  under  discussion  interprets  the  word  "  debts,"  as  used  in 
this  section,  to  mean  all  debts.  The  exception  to  the  general  provision 
for  the  payment  of  debts  from  the  testator's  real  estate  does  not  include  a 
devise  subject  to  the  payment  of  a  particular  debt,  or  class  of  debts.  As 
a  consequence,  such  a  devise  does  not  bar  the  general  creditors  from  their 
statutory  right  to  procure  an  order  for  sale  from  the  surrogate. 

It  is  difficult  to  see  how  the  decision  can  be  based  on  £  2759  of  the 
Code.  That  section  limits  the  exception  found  in  §  2749,  supra,  to  cases 
where  the  devise  is  effectual.  But  the  very  question  in  dispute  here  is 
whether  this  devise  is  effectual  so  as  to  bar  the  appellee's  right  to  an  order 
for  sale  from  the  surrogate.  Since  the  appellant's  debt  is  an  express 
charge  on  the  property  devised,  it  would  seem  that  he  had  no  right  to  an 
order  from  the  surrogate,  Code  §  2749;  In  re  Cout ant's  Estate  (1898)  53 
N.  Y.  Supp.  713,  it  not  appearing  that  the  enforcement  of  the  charge  was 
impracticable.  The  principal  case,  it  should  be  noted,  is  one  of  the  first 
impression. 

Statutes — Failure  of  Testamentary  Witness  to  Give  Address.  The 
plaintiff,  a  legatee  under  a  will  which  the  defendant  witnessed,  sought  to 
collect  a  penalty  under  a  statute  which  provides  that  any  legatee  under  a 
will  may  recover  a  penalty  of  fifty  dollars  from  any  witness  to  the  will 
who  has  failed  to  give  his  place  or  residence,  or  against  any  person  who 
has  signed  the  testator's  name  to  a  will  and  has  failed  to  write  his  own  as 
witness.  Held,  the  constitutionality  of  this  statute  not  being  before  the 
court  could  not  be  decided,  and  the  statute  of  limitations  did  not  begin  to 
run  until  the  death  of  the  testator.  Dodge  v.  Cornelius  (N.  Y.  Oct.  1901) 
61  N.  E.  244. 

This  decision  gives  effect  to  a  statute  (2  Rev.  St.  p.  64,  §  41.  Edmond's 
ed.)  which,  though  enacted  in  1830,  was  never  made  the  basis  of  an  action, 
until  the  present  case  arose. 

Statutes — Interpretation — Mandamus.  The  charter  under  which  the 
defendant  operated  (Laws  1846  c.  216)  provided  that  the  defendant 
should  construct  and  maintain  passage  ways  for  convenient  access  from 
the  relator's  land  to  a  river  between  which'  and  the  relator's  land  the 
defendant  built  its  road.  Held,  the  defendant  was  under  no  obligation 
to  maintain  culverts  through  its  embankments  in  such  condition  as  they 
were  when  originally  made,  provided  at  any  given  time  they  were  suffi- 
cient to  meet  existing  necessities.  People  ex  rel.  etc.  v.  N.  Y.  C.  &°  H. 
R.  Ry.  Co.  (N.  Y.  Oct.  1901)  61  N.  E.  172. 
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The  reasons  for  this  interpretation  of  the  statute  are  sufficiently  evi- 
dent, but  it  is  not  so  clear  that  the  principle  involved,  concerning  the 
rights  of  the  relator,  "is  illustrated  by  cases  where  a  covenant  confess- 
edly binding  upon  a  defendant  will  not  be  enforced  in  equity  by  reason 
of  changed  conditions."  As  the  court  admits,  this  principle  applies  only 
where  a  defendant  is  under  an  obligation  "  confessedly  binding,"  whereas 
the  defendant  in  this  case  was  not  bound.  This  statement  seems  to  be  a 
dictum.  It  is  important,  however,  in  that  it  shows  that  the  court,  though 
admitting  that  a  relator  has  the  right  claimed  by  him,  considers  it  within 
its  power  to  refuse  to  enforce  such  right  by  a  peremptory  writ  of  man- 
damus, provided  conditions  have  so  changed  as  to  render  its  issue  of  lit- 
tle benefit  to  the  relator  and  of  much  hardship  to  the  defendant.  High 
on  Extraordinary  Remedies,  3rd  Ed.  §§  1-23;  315-322,  and  cases  there 
cited. 

Taxation — Assessment  of  Corporate  Franchises.  The  Illinois  Board 
of  Equalization,  having  power  to  adopt  such  rules  for  assessing  corporate 
franchises  as  it  should  see  fit,  adopted  as  a  basis  of  assessment  the  sum 
of  the  market  value  of  the  shares  of  capital  stock  and  the  market  value 
of  the  funded  debt,  less  the  assessed  value  of  all  tangible  property. 
Afterwards  the  Board  eliminated  the  amount  of  the  funded  debt  from  the 
basis  of  assessment.  A  petition  for  a  writ  of  mandamus  being  filed  to 
compel  the  Board  to  make  a  more  equitable  assessment,  it  was  held,  the 
Board  had  disregarded  all  just  rules  of  assessment  and,  the  rules  adopted 
being  passed  for  the  occasion,  the  petition  should  be  granted  to  compel 
the  Board  to  include  in  its  assessment  the  value  of  the  funded  debt. 
State  Board  of  Equalization  v.  People  ex  rel  Goggin  (111.  Oct.  1901) 
61  N.  E.  339.     See  Notes  p.  43. 

Taxation — Remedy  by  Certiorari  in  New  York.  The  relator  applied  to 
the  commissioners  of  taxes  in  the  City  of  New  York  to  have  an  assess- 
ment on  her  property  reduced  as  being  erroneous  by  reason  of  over- 
valuation and  inequality.  The  commissioners  after  consideration  refused 
such  reduction  and,  as  required  by  law,  delivered  the  assessment  roll  to 
the  municipal  assembly  on  the  first  Monday  of  July  1899.  On  Aug,  14th 
following,  the  relator  by  petition  to  the  Supreme  Court  obtained  a  writ  of 
certiorari  directed  to  the  commissioners  under  §  906  of  the  Greater  New 
York  Charter,  to  which  writ  the  commissioners  filed  their  return  in  due 
form.  At  the  hearing  before  the  Special  Term  the  relator  abandoned  the 
ground  of  inequality  and  moved  for  the  appointment  of  a  referee  to  take 
evidence  on  the  question  of  over-valuation.  The  commissioners  objected, 
on  the  ground  that  the  assessments  by  deputy  tax  commissioners  are 
made  by  such  deputies  as  independent  officers  ;  that,  in  the  absence  of 
complaint  and  proper  proof  of  error,  these  assessments  are  final;  that  the 
Board  of  Taxes  and  Assessments  in  reviewing  these  assessments  sits  only 
as  an  appellate  tribunal;  that  the  proceeding  in  the  Supreme  Court  under 
a  writ  of  certiorari  \s>  the  same  as  on  a  motion  for  a  new  trial  in  an  action 
at  law  and  that  it  must  appear  from  the  return  to  the  writ  that  the 
relator  has  been  aggrieved  before  the  court  has  jurisdiction  to  grant  the 
writ.  The  commissioners  also  moved  to  quash  the  writ  on  two  grounds  : 
(1 )  that  the  petition  had  not  been  seasonably  filed  and  (2)  that  the  relator's 
failure  to  take  testimony  before  the  deputy  commissioners  was  an  irregu- 
larity which  disqualified  her  from  suing  out  the  writ.  Held,  (1)  the 
deputy  tax  commissioners  are  merely  agents  of  the  Board  of  Taxes  and 
Assessments,  and  said  Board  sits  as  a  court  of  original  and  not  merely 
appellate  jurisdiction  when  reconsidering  assessments,  construing  §§  887- 
895  Greater  New  York  Charter;  (2)  the  return  to  a  writ  of  certiorari  is 
not  conclusive  but  is  to  be  regarded  merely  as  an  answer  to  the  petition 
and  the  relator  as  a  matter  of  right  may  demand  the  taking  of  evidence 
necessary  to  the  proper  determination  of  any  issues  of  fact  so  raised, 
People  ex  rel  Manhattan  Ry.  v.  Barker  (1897)  i?2  N.  Y.  417;  (3)  Laws 
of  1896,  c.  908,  $  251,  requiring  the  application  to  be  made  within  fifteen 
days  after  the  filing  of  the  assessment  roll  does  not  apply  when  the  prop- 
erty assessed  is  in  New  York  City,  People  ex  rel  Bronx  Gas  Co.  v. 
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Barker  (1897)  22  App.  Div.  161;  (4)  the  relator's  application  to  the  com- 
missioners was  substantially  in  accord  with  the  statute,  construing  §  906 
Greater  New  York  Charter,  and  her  failure  to  take  testimony  was  no  bar 
to  her  obtaining  the  writ.  People  ex  rel.  Thompson  v.  Feitner  (N.  Y. 
Nov.  1901)  61  N.  E.  763. 

Although  this  case  applies  only  to  New  York  City  its  importance  jus- 
tifies a  somewhat  detailed  statement  of  the  facts.  Aside  from  the  con- 
struction of  portions  of  the  Greater  New  York  Charter,  it  is  valuable  as 
illustrating  a  use  of  the  writ  of  certiorari  peculiar  to  New  York.  In  this 
jurisdiction  the  writ  may  be  employed  to  bring  about  a  retrial  of  the 
issues  of  fact  passed  upon  by  the  lower  tribunal  and  not  as  at  common 
law  and  under  the  Code,  merely  the  issues  of  law.  The  principal  case 
shows  the  relator's  right  to  demand  the  taking  of  testimony  and  is  in 
accord  with  the  tendency  of  the  decisions.  For  an  exhaustive  discussion 
of  this  new  use  of  certiorari,  see  1  Columbia  Law  Review  419. 

Torts — Conspiracy — Boycott — Trade  Union.  The  appellants,  officers 
and  members  of  a  trade  union,  in  pursuance  of  a  conspiracy  formed  by 
them,  maliciously  induced  customers  of  the  respondent,  who  was  not  a 
member  of  the  union,  to  cease  to  deal  with  him,  and  servants  of  his,  not 
to  continue  in  his  employment.  In  a  suit  brought  to  recover  damages  to 
his  business,  as  butcher,  suffered  by  reason  of  such  conduct,  it  was  held, 
he  had  a  right  of  action.  Allen  v.  Flood  [1898J  A.  C.  1  (H.  L.), 
explained  and  distinguished;  judgment  of  Court  of  Appeal  in  Ireland, 
[1899]  2  I.  R.  667,  affirmed.  Quinn  v.  Leathern  [1901]  A.  C.  495  (H.  L.). 
See  Notes,  p.  37. 

Torts — Libel — Privilege.  The  defendant  published  in  his  newspaper 
the  substance  of  a  pleading,  containing  defamatory  matter,  filed  by  one 
who  was  the  defendant  in  a  suit  which  the  present  plaintiff  was  prosecut- 
ing. Held,  while  the  publication  of  judicial  proceedings  is  privileged, 
the  publication  of  preliminary  matter  is  not  so  privileged.  Sutton  v. 
Belo  (Tex.  June  1901)  64  S.  W.  686. 

The  publication  of  preliminary  proceedings  has  been  discouraged  by 
decisions  in  some  jurisdictions.  Cowley  v.  Pulsifer  (1884)  T37  Mass. 
392;  Gazette  Co.  v.  Timberlake  (i860)  10  Ohio  St.  548.  But  a  better 
view  on  principle  and  one  more  in  accord  with  the  modern  authorities  is 
that  the  publication  of  any  judicial  proceedings,  whether  preliminary  or 
final,  should  be  privileged.  Pollock  on  Torts  259  ;  Kimber  v.  Press 
Ass'n  (1893)  62  L.  J.  Q.  B.  152;  Ackerman  v.  Jones  (1874)  5  J.  &  S. 
42;  Salisbury  v.  Union  Advertiser  Co.  (1887)  45  Hun  120;  McBee  v. 
Fulton  (1877)  37  Md.  403;  Melcalf  v.  Times  Pub.  Co.  (R.  I.  1898)  60 
Atl.  869.  In  New  York  there  is  a  statute  confirming  the  common  law 
and  providing  that  reports  of  any  judicial  proceedings  are  privileged. 
Code  of  Civil  Procedure  §  1907. 

Torts — Master  and  Servant — Fellow  Servant.  The  defendant's  mine 
boss,  having  control  of  the  mine  in  place  of  the  defendant,  charged  a 
miner  under  him  with  his  own  duties  as  boss.  The  plaintiff  was  injured 
by  the  falling  in  of  the  roof  of  an  entry  to  the  mine.  Held,  the  care  of 
the  entries  of  the  mine  was  the  duty  of  the  owner.  The  miner,  to  whom 
the  boss  had  delegated  this  duty,  was  not  a  fellow  servant  of  the  plain- 
tiff, and  his  negligence  was  that  of  the  boss,  whose  negligence  was  the 
defendant's.  Welston  Coal  Co.  v.  Smith  (Ohio  June  1901)  61  N.  E. 
143. 

This  decision  seems  sound  and  is  in  harmony  with  the  legislative 
policy  of  Ohio  in  regard  to  employers'  liability  for  the  conditions  of 
their  mines  (Rev.  St.  §  6871).  The  master's  liability  depends,  not  on  the 
rank  of  the  employee  to  whom  he  has  delegated  his  duty,  but  on  the 
character  of  the  duty.  He  is  liable  for  an  omission,  either  by  himself  or 
his  representative,  of  a  duty  which  he  owes  his  servants.  Crispin  v. 
Babbit  (1880)  81  N.  Y.  516;  Fleke  v.  By.  Co.  (1873)  53  N.  Y.  549. 

Torts— Master  and  Servant — Scope  of  Authority.  The  foreman  of  the 
defendant  railroad  company,  while  in  charge  of  a  push  car,  with  which  he 
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was  instructed  to  carry  his  men  to  places  where  old  ties  were  to  be  burned 
or  given  away,  violated  his  orders  by  lending  the  car  to  an  Italian  under 
him.  While  carrying  the  ties  to  his  home,  the  Italian  negligently  ran 
over  the  plaintiff  at  a  grade  crossing.  Held,  the  company  was  liable  for 
the  failure  of  its  foreman  to  use  the  car  with  reasonable  care,  since  his 
negligence  resulted  in  injury  to  one  lawfully  on  its  track.  Erie  Ry.  Co. 
v.  Salisbury  (N.  J.  Sept.  1901)  50  Atl.  117. 

Five  of  the  twelve  justices  dissented,  but  gave  no  opinion.  The  ma- 
jority opinion  seems  to  be  a  development  ot  earlier  New  Jersey  cases. 
The  railroads  in  that  jurisdiction  are  required  to  exercise  greater  care  and 
their  liability  is  more  nearly  absolute  than  in  some  other  States.  Smith 
v.  Railroad  Co.  (1884)  46  N.  J.  L.  7;  Railroad  Co.  v.  Salmon  (1877)  39  N. 
J.  L.  299.  The  decision  is  placed  upon  this  ground  and  not  upon  the  un- 
tenable principle  that  the  foreman  was  acting  within  the  scope  of  his 
authority.  Some  other  jurisdictions  would  have  reached  a  different  con- 
clusion on  the  same  facts.  Robinson  v.  McNeill  (Wash.  1897)  51  Pac. 
355;  Smith  v.  N.  Y.  etc.  Ry.  Co.  (1894)  78  Hun  524. 

Torts — Negligence — Manufacturer's  Liability  for  Defects  in  the 
Articles.  The  plaintiff  purchased  from  the  defendant  a  harvesting  ma- 
chine specially  constructed  for  use  on  a  hillside.  By  reason  of  a  defective 
nut,  the  machine  came  apart  throwing  the  plaintiff  into  the  teeth  of  the 
machine  and  badly  injuring  him.  Held,  the  jury  were  justified  in  finding 
that  the  injury  was  due  to  the  negligenee  of  the  defendant  in  the  con- 
struction and  manufacture  of  the  machine.  Snyder  v.  Holt  Mfg.  Co. 
(Cal.  Oct.  1901)  66  Pac.  311. 

It  is  well  settled  that  in  the  ordinary  case  where  a  cause  of  action  for 
personal  injuries  arises  from  a  breach  of  contract  there  must  be  some 
privity  between  the  defendant  and  the  person  injured.  Cur  tin  v.  Somer- 
set (1891)  140  Pa.  St.  70;  Losee  v.  Clute  (1873)  51  N.  Y.  494.  Even 
where  the  plaintiff  is  an  employee  of  the  vendee  the  manufacturer  is  not 
liable.  Heizerv.  Kings  land  &*  Douglas  Mfg.  Co.  (1892)  no  Mo.  605. 
But  if  the  article  is  inherently  dangerous  any  one  injured  thereby  may  re- 
cover against  the  manufacturer.  Thomas  v.  Winchester  (1852)  2  Seld. 
397;  Wellington  v.  Oil  Co.  (1870)  104  Mass.  64;  Schubert  v.  J.  R.  Clark 
0/(1892)  49  Minn.  331.  In  the  principal  case  the  plaintiff  was  the  vendee 
and  the  liability  of  the  manufacturer  was  therefore  clear. 

Wills  —  Devise  to  Unincorporated  Society  —  Charitable  Trust. 
Where  the  words  of  a  devise  were  :  "  The  residue  of  my  estate  *  *  * 
shall  be  disposed  of  as  follows;  that  is  to  say,  to  *  *  *  The  Amer- 
ican Home  Missionary  Society  I  give  *  *  *  "  and  the  devisee  was  an 
unincorporated  charitable  society  incapable  of  taking  land,  held,  the  land 
descended  to  the  testator's  heir  at  law  charged  with  a  charitable  trust  in 
favor  of  the  society.  American  Bible  Society  v.  American  Tract  Society 
(N.J.  Oct.  1901)  50  Atl.  67. 

This  case  is  an  excellent  illustration  of  the  readiness  of  the  courts  in 
certain  jurisdictions  not  only  to  enforce  charitable  uses  but  to  imply 
them.  It  seems  to  be  an  extension  of  the  doctrine  of  an  earlier  case 
decided  by  the  same  court.  De  Camp  v.  Dobbins  (1879)  31  N.  J.  Eq.  671. 
There  a  testatrix,  in  a  devise  to  one  capable  of  taking  legal  title  for 
charitable  objects,  mentioned  objects  in  her  will  that  were  apparently 
charitable  but  not  conclusively  so  ;  and  it  was  held  that  extrinsic  evi- 
dence was  admissible  to  prove  that  the  objects  were  in  fact  charitable  in 
consequence  of  which  the  use  was  good.  But  here  not  only  was  the 
devisee  unable  to  take  legal  title,  but  the  devise  contained  no  words 
indicative  of  a  trust  at  all. 

The  assertion  of  the  court  that  "by  necessary  implication  a  gift  to 
the  society  is  a  gift  in  trust  for  its  proper  objects  "  seems  to  assume  the 
point  in  issue.  Such  an  implication  is  opposed  to  the  unambiguous 
language  of  the  devise.  The  natural  and  proper  inference  to  be  drawn 
from  the  words  of  the  testator  is  that  he  intended  an  absolute  gift.  This 
gift  was  void.  The  heir  at  law  should,  therefore,  have  taken  the  land  as 
the  testator  left  it,  free  from  any  charge.  Matter  of  Griffin  (1901)  167 
N.  Y.  71. 
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The  Law  of  Contracts.  By  Edward  Avery  Harriman.  Second 
Edition.      Boston:  Little,  Brown  &  Co.      1901.      pp.  385. 

The  writing  of  a  book  on  the  law  of  contracts  which  should,  by 
an  analysis  and  synthesis  of  its  principles,  present  that  law  scientifi- 
cally, and  should,  at  the  same  time,  assign  to  their  proper  positions, 
according  to  their  weight  and  soundness,  the  decisions  of  the  courts, 
would  be  a  tremendous  undertaking,  requiring  not  only  a  thorough 
familiarity  with  the  history  of  the  subject  and  with  the  reported 
decisions,  but  also,  and  more  particularly,  a  mind  sufficiently  large 
and  clear  and  logical  to  separate  the  wheat  from  the  chaff  of 
recorded  cases,  and  so  well  disciplined  as  not  to  be  staggered  by 
what  might  appear  the  hopeless  confusion  into  which  some  of  the 
topics,  coming  under  this  head,  have  been  thrown  by  bad  text 
books  and  worse  opinions.  Professor  Harriman  has  not  succeeded 
in  accomplishing  the  task. 

His  book  shows  some  painstaking  work,  and  is  of  some  value 
as  furnishing  a  clear  and  orderly  collection  of  authorities  on  the 
subject,  and  as  affording  a  convenient  index  for  the  use  of 
the  practicing  lawyer.  The  work  is  entitled  to  the  praise,  if 
it  be  praise,  that  it  contains  fewer  errors  and  exhibits  less  care- 
lessness than  any  other  recent  attempt  to  cover  this  field — as 
for  example,  "Clarke  on  Contracts."  If  it  were  a  pioneer 
work  on  the  law  of  contracts  this  treatise  would  be  a  most 
valuable  addition  to  legal  literature,  and  the  effort  would 
be  entitled  to  the  highest  commendation,  but  coming  at 
the  end  of  a  long  line  of  similar  works  on  that  law,  it  can 
only  be  justified  in  so  far  as  it  adds  something  original  in  the  way 
of  investigation  or  systematization  or  scientific  treatment.  Con- 
sidered from  this  point  of  view,  the  book  is  without  excuse;  and  yet 
it  should  be  said,  in  the  same  sentence,  that  it  is  far  better  and  less 
likely  to  do  harm  than  most  of  the  works  which  have  preceded  it. 
If  Professor  Harriman  had  employed,  in  dealing  with  all  the  topics 
embraced  in  his  work,  the  scientific  method  and  the  analytical  treat- 
ment and  the  courageous  logic  which  Professor  Langdell  has 
employed  in  dealing  with  that  portion  of  those  topics  which  he  has 
treated  in  his  "Summary  of  the  Law  of  Contracts,"  the  result 
would  have  been  of  inestimable  value.  Such  a  book  would  fill  a 
crying  need  and  would  be  of  enduring  influence  on  the  law. 

Thanks  are  due  to  Professor  Harriman  for  saying  clearly  and 
succinctly  what  he  has  to  say,  and  for  not  seeking  to  cover  up  with 
verbiage  what  he  does  not  understand.  This  is  one  of  the  respects 
in  which  his  book  is  better  and  more  useful,  and  less  dangerous 
than  some  other  books  on  the  subject.  It  is  to  be  regretted  that 
the  work  is  not  entirely  free  from  those  errors  which  could  have  been 
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avoided: — In  his  definition  of  "contract,"  and  in  his  division  of 
contracts  into    "executed"  and    "  executory,"  and  into  "express" 
and   "implied,"   Professor  Harriman  simply  repeats  the  old  con- 
fusions,   without    adding  anything  by  way  of  enlightenment  or  to 
extricate  us  from  previous  unscientific  use  of  terms.     It  is  not  likely 
to  aid  the  student,   in  learning  the  law  of  contract,  to  attempt  to 
distinguish  between   "contractual  obligation  "  and  "  contract, "  as 
Professor  Harriman  does  on   his  first   page.      Does  it  convey  any 
clear  idea  to  the  student  or  layman  to  say  that  a   "  contractual 
Obligation  is  that  legal  obligation  which  is  the  result  of  a  voluntary 
act  on  the  part  of  the  person  bound  and  which  is  defined  by  that 
act ";  or  to  say  that  ' '  a  contract  is  a  promise  or  agreement  enforcible 
by  law  "  ?     We  are  not  advanced  in  our  knowledge  by  such  defini- 
tions.    It  is  like  saying  that  a  contract  is  a  contract.     Again,  the 
phrase   "executed    contract"  is  a  contradiction  in  terms;  when  a 
contract  is  executed,   it  ceases  to  be  a  contract.      It  is  regrettable 
that  the  author  continued  the  use  of  these  terms  "executed"  and 
"executory,"  as  applied  to  contracts,  when  they  are  so  unscientific, 
and  when  the  thoroughly  scientific  terms  "  uni-lateral  "and  "bi-lat- 
eral  "  define  accurately  all  the  distinctions  which  are  sought  to  be  con- 
veyed   by    the    use    of  the    other   terms.      What    the  author  has 
to  say  about  the  distinction  between  "expressed  and  implied  con- 
tracts" is  equally  unsatisfactory.      He  quotes  just  enough  of  Black- 
stone  in  the  section  dealingwith  this  topic  (Section  n)  toleavethe 
subject  more  confused,  even,  than  it  is  in  the  passage  in  Blackstone 
from  which  the  quotation  is  made  ;  because,  while  the  distinction 
laid  down  by  Blackstone  is  somewhat  vague,  yet   there   can   be 
spelled  out  from  his  treatment  of  it  the  threefold   classification  of 
contracts   in  this   regard,   to  wit :  expressed  contracts,    contracts 
implied  in  fact  and   contracts  implied   in  law.      If  this  last  men- 
tioned classification  were  used   and  there  were  added   to   it  the 
statement  that   "contracts  implied  in  law  "  are  not  genuine  con- 
tracts at  all,  but  were  so  called  for  the  purpose  of  the  remedy,  and 
the  name  "quasi-contracts"  were  substituted  for  the  phrase  "con- 
tracts implied  in  law,"  the  classification   would   be  scientific  and 
would  carry  comprehension.      No  writer  should  be  guilty  of  con- 
fusion on  this  point,  since  the  clear  and  explicit  exposition  of  the 
matter  by  Judge  Lowrie   in  Hertzog  v.  Hertzog,  29  Pa.  St.  465  at 
467-468,  or  fail,  in  making  his  classification,  to  refer  to  that  case. 
A  glance  at  two  or  three   other  portions  of  the  work  is  all  that 
is  possible  within  the  limits  of  a  note  of  this  kind,  and  yet,  if  the 
points   selected  for  consideration    are  illustrative    of  the  method 
of    the    treatise,     it    will    be    sufficient    to    furnish  grounds  for 
a  just  estimate  of  the   value    of  the    work.      In  dealing  with    the 
question  of  the  performance  of,  or  promise  to  perform,  a  contract 
obligation  as  a  consideration,  the  author  seems  to  oppose  the  view 
that  such  performance  or  promise  to  perform  an  existing  obliga- 
tion cannot  be  a  consideration  for  a  new  promise,  on  the  ground 
that  (Section  124)    "the  effect  of  this  reasoning  is,  of  course,  to 
prevent  B  from  acquiring  any  security  that  A  will  perform  his  con- 


BOOK  REVIEWS.  61 

tract  with  C,  no  matter  how  much  B  may  be  interested  in  securing 
such  performance  by  A;  and  also  to  prevent  A  from  relying,  in  the 
least,  upon  B's  promise  in  his  further  dealings  with  C. "  The  fault 
here  is  twofold:  it  is  unscientific  and  illogical  to  reason  from  effects 
to  legal  principles,  and  the  premise  on  which  the  author's  state- 
ment is  based  is  not  true;  the  proposition  that  the  performance  of, 
or  the  promise  to  perform,  a  contractual  obligation,  is  no  consider- 
ation for  another  promise,  does  not  deprive  any  one,  who  wishes  to 
secure  a  new  promise  to  perform  the  same  thing,  of  the  power  of 
doing  so.  If  B  in  the  case  put  wishes  to  secure  a  new  promise 
from  A  that  he  will  perform  his  contract  with  C,  he  can  do  so  by 
giving,  that  is,  delivering  something  to  A  as  a  consideration  for 
such  new  promise,  as,  for  example,  five  dollars,  or  a  book.  The 
passing  of  the  title  is  a  detriment  to  the  person  giving  it,  and  is  a 
good  consideration  for  the  new  promise  of  A. 

In  Section  131,  the  author  uses  this  language:  "The  right  of 
the  beneficiary  of  a  subscription  paper  to  enforce  the  subscription, 
has  been  denied  even  by  the  Court  which  has  most  widely  departed 
from  the  rule  that  the  consideration  must  move  from  the  plaintiff" 
— citing  Presbyterian  Church  v.  Cooper,  112  N.  Y.  517.  The 
fact  is  that  probably  in  no  court,  which  allows  the  beneficiary  of  a 
contract  to  sue,  are  the  circumstances  under  which  such  beneficiary 
is  allowed  to  enforce  the  obligation  so  narrow  and  so  closely  con- 
fined as  in  the  New  York  courts.  The  beneficiary  of  a  contract  is 
not  allowed  to  sue  in  New  York  unless  the  obligation  assumed  by  the 
promisor  to  the  beneficiary  is  the  same  as  the  obligation  which  the 
promisee  owed  to  the  beneficiary.  This  is  the  doctrine  of  Law- 
rence v.  Fox,  20  N.  Y.  268,  as  limited  and  defined  in  Vrooman  v. 
Turner,  69  N.  Y.  280.  The  case  of  Little  v.  Banks,  85  N.  Y. 
258,  went  off  on  the  ground  of  public  policy.  On  the  other  hand, 
United  States  courts  allow  recovery  in  a  suit  by  the  beneficiary  of 
any  contract  which  may  be  said  to  have  been  made  for  the  real 
benefit  of  the  plaintiff.  This  last  mentioned  doctrine,  it  is  ob- 
vious, would  cover  many  more  instances  than  the  very  limited 
New  York  doctrine. 

In  speaking  of  "The  nature  of  rescission,"  after  saying  that 
"the  term  'rescission'  is  loosely  used,"  the  author  proceeds  to 
this  remarkable  distinction  :  "Thus,  if  A  sells  B  a  cow  with  the 
privilege  of  returning  the  cow  if  she  is  not  a  Jersey,  and  the  cow  is 
not  a  Jersey,  B  may  rescind  his  contract  to  pay  for  the  cow  by  return- 
ing her  to  A.  If,  however,  A  sells  the  cow  to  B  with  the  privilege 
of  returning  her  if  she  does  not  give  ten  quarts  of  milk  a  day,  B 
may  discharge  himself  from  his  obligation  to  pay  for  the  cow  by  re- 
turning her  to  A  if  she  does  not  give  the  specified  amount  of  milk. 
In  the  first  case  the  contract  is  rescinded;  in  the  second,  it  is  dis- 
charged. In  the  first  case,  a  condition  subsequent  attached  to  B's 
promise;  in  the  second  case,  only  to  the  obligation  of  B's  promise." 
No  comment  is  necessary.  It  is  what  might  have  been  expected  to 
follow  the  enunciation  of  the  proposition  by  the  author,  in  a  line 
just  preceding  this  quotation,  that   "A  contract  can  be  rescinded 
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only  by  reason  of  some  fact  existing  at  the  time  of  its  formation. " 
It  may  be  remarked  in  passing  that  the  contract  of  rescission  is  a  dis- 
tinct, new  contract  and  that  rescission,  properly  speaking,  has 
nothing  whatever  to  do  with  anything  existing  at  the  time  of  the 
formation  of  the  contract  rescinded. 

There  is  not  space  to  refer  to  other  instances  in  this  treatise  of 
the  author's  unscientific  method.  He  has  disclosed  and  unwittingly 
confessed  it  by  the  language  which  he  uses,  at  the  end  of  the  vol- 
ume, in  Section  645:  "To  attempt  to  establish  any  theory  of  con- 
tract which  does  not  rest  on  the  rules  and  ideas  governing  the 
Courts  in  their  actual  decisions  is  a  grave  mistake.  To  construct  a 
scientific  theory  upon  those  rules  and  ideas  is  possible  only  by  the 
exclusion  of  the  notion  that  the  same  principle  must  always  govern 
classes  of  contracts  which  have  a  widely  different  history. "  Would 
it  not  be  truer  to  say  that  a  scientific  theory  could  only  be  con- 
structed by  the  inclusion  of  that  very  notion  or  fact,  and  by  keeping 
it  constantly  in  mind  ?  It  would  seem  that  not  only  should  the 
author  of  a  treatise  on  the  law  of  contracts  bring  everything  to  the 
test  of  the  historical  nature  of  a  simple  contract,  but  that,  so  far 
from  being  confused  or  diverted  by  "the  rules  and  ideas  governing 
the  Courts  in  their  actual  decisions,"  he  should  brand  such  rules  and 
ideas  as  unsound  when  they  violate  the  historical  characteristics  of 
the  simple  contract  as  we  have  it — never  forgetting  to  state,  how- 
ever, how  far  such  decisions  are  of  settled  authority  in  the  jurisdic- 
tions in  which  they  were  rendered. 

A.  Treatise  on  the  Procedure  in  Suits  in  Equity  in  the 
Circuit  Court  of  the  United  States.  By  C.  L.  Bates.  Chicago  : 
T.  H.  Flood  &  Co.      1901.      2  vols.;  pp.  lxii,  599;  600—1407. 

A  treatise  upon  the  subject  of  Equity  Pleading  and  Practice 
as  it  exists  in  our  Federal  courts  supplies  a  real  need  of  both 
student  and  practitioner.  The  adoption,  in  many  of  our  States,  of 
systems  of  code  pleading  and  practice  in  which  the  time  honored 
principles  of  pleading  in  equity  have  been  abandoned  or  ignored 
has  rendered  the  preparation  of  pleadings  and  the  conduct  of  a 
cause  in  equity  almost  an  unknown  art :  and  that,  notwithstanding 
the  fact  that  our  Federal  equity  courts,  in  which  occur  much  of 
the  important  litigation  of  the  country  have  retained  this  ancient 
system  of  pleading  and  practice  with  comparatively  slight  modifica- 
tion. Notwithstanding  -this  fact  the  profession  has  hitherto,  with 
perhaps  one  exception,  been  without  the  aid  of  any  treatise  of  real 
merit  dealing  with  the  subject. 

Mr.  Bates'  work,  though  not  without  defects,  is  on  the  whole 
most  commendable.  In  the  opening  chapters  he  points  out  the 
source  and  traces  the  development  of  the  present  system  of  plead- 
ing and  practice  in  the  Federal  equity  courts.  In  the  succeeding 
chapters  he  deals  with  the  subject  in  the  logical  way  by  first 
considering,  in  the  discussion  of  each  topic,  the  rule  of  pleading  and 
practice  as  applied  by  the  English  courts  of  chancery,  making  for 
this  purpose  frequent  though  judicious  use  of  the  earlier  writers, 
Redesdale,  Smith  and  Daniel.      He  then  discusses  the  application 
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of  the  rule  under  the  present  practice  in  the  Federal  courts  as 
modified  by  statute,  rule  of  court,  or  judicial  decision,  citing  the 
decision  of  our  Federal  courts  and  often  in  the  text  quoting  at 
length  from  the  opinions  in  elucidating  the  subject  under  discussion. 

The  work  in  the  main  is  comprehensive,  including  chapters  on 
masters,  receivers,  injunctions  and  appeals,  though  an  occa- 
sional topic,  as  for  example  bills  with  a  double  aspect,  is  inad- 
equately or  at  least  meagerly  treated,  and  it  is  disappointing  to 
find  no  discussion  of  the  important  subject  of  jurisdiction  as 
affected  by  local  statutes. 

An  appendix  of  over  four  hundred  pages  containing  the  Fed- 
eral Constitution,  Judiciary  Acts  and  various  collections  of  court 
rules,  increases  the  usefulness  of  the  work,  though  it  adds  to 
the  massive  appearance  of  the  two  volumes  in  a  manner  hardly 
warranted  by  the  scope  and  amount  of  the  text. 

The  author  has  the  fault  common  to  most  text  writers  of  rely- 
ing too  much  upon  the  statement  of  general  principles  and  too 
little  upon  the  analysis  and  discussion  of  decided  cases.  This 
fault,  however,  is  partly  atoned  for  by  the  use  of  a  direct  and 
lucid  style  which  enables  the  reader  to  comprehend  with  ease  the 
most  difficult  branches  of  the  subject.  Excellent  though  not  un- 
usual examples  of  this  will  be  noted  in  his  discussion  of  the 
obscure  doctrines  of  discovery,  negative  pleas  and  answers  in  sup- 
port of  the  plea.  The  reader  will  also  note  in  connection  with 
these  topics  the  failure  to  cite  certain  important  decisions  of  the 
Federal  Courts  with  which  he  may  be  familiar.  Whether  such 
omissions  are  general  throughout  the  work  can  only  be  determined 
by  its  continued  use,  but  if  such  should  prove  to  be  the  case  the  use- 
fulness of  the  work  to  the  practitioner  would  be  impaired.  Be  this 
as  it  may,  the  logical  arrangement,  clear  and  reasonably  compre- 
hensive statement  of  rules  and  principles  render  the  work  a  wel- 
come guide  in  an  unknown  country,  for  which  the  thanks  of  the 
profession  are  due  to  the  author. 

A  Handbook  of  the  Code  of  Civil  Procedure.  By  Charles  C. 
Alden.  New  York:  Baker,  Voorhis  &  Company.  1901.  pp.  vi, 
170.  The  preface  to  this  small  volume,  opens  with  the  following 
statement:  "The  Code  is  a  difficult  volume  to  study;  its  numerous 
sections  contain,  in  great  proportion,  details  of  practice  and  pro- 
cedure which  are  wholly  unnecessary  to  consider  in  order  to  obtain 
that  general  knowledge  of  its  provisions,  which  is  all  that  the 
student  may  hope  or  should  seek  to  gain."  If  this  were  a  correct 
statement  of  the  extent  and  character  of  the  knowledge  of  the  Code 
which  the  student  should  acquire,  there  would  be  some  excuse  for 
this  work;  but  even  then,  the  purpose  of  the  author  might  be  more 
successfully  accomplished  by  printing,  in  an  analytical  form,  the 
full  text  of  the  sections  which  he  deems  important,  the  provisions  of 
which  he  has  attempted  to  state  in  a  condensed  form. 

Most  of  the  sections  chosen  by  Professor  Alden  are  statements, 
concisely  made,  of  prior  statutory  enactments,  or  of  rules  of  plead- 
ing and  practice  declared  or  suggested  by  decisions  of  the  courts; 
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and  any  attempt,  however  carefully  made,  to  condense  these  sections 
still  further  is  sure  to  result  in  important  omissions,  and  in  incom- 
plete, and,  therefore,  misleading  statements.  The  truth  of  this 
assertion  is  manifest  upon  an  examination  of  the  volume  under  con- 
sideration, and  many  illustrations  of  it  may  be  found  even  in  the 
treatment  of  such  important  topics  as  "obtaining  jurisdiction 
over  defendant"  (pp.  28  and  29)  and  "provisional  remedies" 
(pp.  42  to  53).  There  is,  however,  a  still  more  serious  objection  to 
this  work  and  others  of  a  similar  character,  in  that  they  uninten- 
tionally emphasize  a  notion,  altogether  too  prevalent,  that  the  Code 
consists  of  a  series  of  more  or  less  arbitrary  and  largely  unrelated 
enactments,  which  the  practitioner  is  bound  to  observe  for  no 
better  reason  than  that  they  have  been  put  in  force  by  the  law- 
making power. 

This  is  not  the  fact.  With  all  its  faults,  our  much-abused  Code 
of  Civil  Procedure  contains  a  system  of  pleading  and  practice  based 
upon  certain  fundamental  principles,  and  which  is  closely  related  to 
the  systems  that  preceded  it;  and  the  student  should  gain  such  a 
knowledge  of  its  provisions  as  will  make  plain  these  truths,  and 
make  him  familiar  with  this  system;  a  knowledge  which  will  con- 
vince him  that  there  is  still  an  intimate  and  essential  relation  between 
adjective  and  substantive  law,  that  the  former  is  of  no  small  import- 
ance, and  that,  for  the  student  who  intends  to  practice  law,  familiarity 
with  the  substantive  law  alone  is  a  most  inadequate  preparation. 
It  is,  perhaps,  needless  to  add  that  the  most  exhaustive  study  of  the 
"  Handbook  "  will  fail  to  impart  knowledge  of  this  character. 

A  Treatise  on  Canadian  Company  Law.  By  W.  J.  White,  Q.  C, 
assisted  by  J.  A.  Ewing,  B.  C.  L.  Montreal:  C.  Theoret.  1901. 
pp.  xxiii,  708. 

This  exposition  of  the  law  of  corporations,  as  it  exists  in 
Canada,  should  prove  interesting  to  the  legal  profession  in  the 
United  States,  for  it  exhibits  the  English  common  law  under  the 
influence  of  the  best  decisions  in  the  various  courts  of  this  country. 
The  task  Mr.  White  has  undertaken  is  to  show  the  effect  of  the 
common  law  of  corporations,  of  the  Companies  Act  of  the  Do- 
minion and  the  Acts  of  the  various  Provinces.  Corporations 
whose  objects  are  confined  territorially  to  one  Province  incorporate 
under  the  Companies  Act  of  that  Province,  while  those  whose  busi- 
ness is  to  be  carried  on  in  several  Provinces  receive  their  existence 
from  the  Dominion  legislature  under  the  Companies  Act  of  the 
Dominion.  There  is  also  a  sphere  over  which  the  Dominion  leg- 
islature has  exclusive  jurisdiction  such  as  commerce,  navigation  and 
shipping,  and  companies  whose  objects  come  under  these  heads 
must  be  incorporated  under  the  Companies  Act  of  the  Dominion. 
This  combination  of  a  general  corporation  law  and  various  individ- 
ual provincial  laws  gives  American  lawyers  a  hint  of  the  probable 
result  of  a  federal  corporation  law  in  the  United  States. 

The  plan  adopted  by  Mr.  White  is  to  give  in  the  text  most  of 
the  leading  cases  and  to  show  what  they  decide,  rather  than  to  lay 
down  abstract  principles.     In  fact,  the  author  very  seldom  indulges 
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in  discussion  of  principles  at  all,  and  leaves  to  the  reader  the  task 
of  forming  conclusions.  The  book  is  a  compromise  between  a  mere 
digest  of  the  corporation  law  of  Canada  and  a  text  book  of  the  bare 
rules  of  that  law.  It  is  readable  and  interesting  to  the  legal  student 
and  should  prove  helpful  to  the  brief  writer.  Many  English  and 
United  States  decisions  are  referred  to  to  show  the  contrast  or 
orthodoxy,  as  the  case  may  be,  of  the  Canadian  decisions  cited. 

The  structure  of  the  book  is  admirable.  The  chapters  are  short 
and  at  the  beginning  of  each  is  a  numbered  summary  of  the  various 
paragraph  topics.  Through  the  chapter  the  paragraph  headings 
appear  in  heavy  display  type,  thus  enabling  the  reader  to  locate 
at  once  the  point  of  which  he  is  in  search.  There  are  five  appen- 
dices, the  first  containing  forms,  and  the  last  four  the  Canada, 
Ontario,  Quebec,  and  British  Columbia  Companies  Acts,  respectively. 

A  Hand  Book  on  Parliamentary  Procedure.  By  Rufus  Waples. 
Second  Edition.  Chicago:  Callaghan  &  Company.  1901.  pp. 
xvi,  306. 

This  unpretentious  little  volume  is  not  profound,  but  it  deals 
simply  and  intelligently  with  a  subject  upon  which  ignorance  is  far 
too  common,  as  the  conduct  of  many  a  public  meeting  bears  wit- 
ness; and  it  justifies  the  claim  of  its  author  that  it  renders  the  rules 
of  order  plain,  certain  and  ready  of  application.  It  is  something 
more,  however,  than  a  collection  of  rules.  The  author  has  been 
reasonably  successful  in  his  attempt  to  reduce  the  method  of 
transacting  business  by  means  of  motions  to  a  system  in  which  new 
questions  may  be  solved  on  principle.  His  concise  and  pithy  style 
lends  itself  readily  to  the  condensation  required  in  a  work  of  this 
character.  The  addition  of  a  series  of  questions  and  answers  at  the 
end  of  each  chapter  will,  perhaps,  recall  to  the  reader  the  first  steps 
in  his  own  educational  career,  but  this  may  be  pardoned,  if  it  prove 
of  assistance  to  him  who  reads  as  he  runs — for  it  is  for  such  that 
the  book  is  evidently  intended. 

A  table  showing  the  classification  of  motions  and  a  reference 
list  of  exceptional  motions  makes  apparent  the  system  of  classifica- 
tion adopted  and  enables  the  hard-pressed  presiding  officer  to  deter- 
mine upon  the  proper  ruling  at  a  glance. 

The  value  and  interest  of  the  book  are  enhanced  by  a  chapter 
dealing  with  judicial  decisions  affecting  the  subject,  and  by  a  chapter 
on  the  method  of  procedure  in  Congress. 

The  Police  Power  of  the  State  and  Decisions  Thereon  as 
Illustrating  the  Development  and  Value  of  Case  Law.  By 
Alfred  Russell,  LL.  D.  Chicago:  Callaghan  &  Company.  1900. 
pp.  xvii,  204.  Mr.  Russell's  book  can  hardly  be  recommended. 
He  says  nothing  new  in  regard  to  old  and  well-known  cases  dealing 
with  the  police  power;  and  his  treatment  of  recent  decisions  is 
inadequate  and  untrustworthy.  For  instance,  the  case  of  Att'y- 
Gen'l  v  Williams  (Mass.  1899)  55  N.  E.  77  cited  (p.  36)  as  an 
example  of  the  right  of  the  legislature  to  regulate  the  height  of 
buildings  on  a  public  park  (Copley  Square,  Boston),  by  virtue  of  the 
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police  power,  does  not  in  fact  illustrate  legislative  action  in  this 
aspect.  The  statute  there  provided  for  compensation  to  property 
owners.  The  ruling  of  the  Court  interpreted  the  law  of  eminent 
domain,  and  in  no  way,  save  by  a  dictum,  does  it  conflict  with  St. 
Louis  v.  Hill  (1893)  116  Mo.  527,  which  held  that  under  the  police 
power  a  legislature  cannot  regulate  the  height  of  buildings  along 
a  boulevard  (p.  59). 

We  point  to  Mr.  Russell's  treatment  of  these  two  cases  as  an 
illustration  of  his  general  method.  He  writes  in  a  sketchy  manner. 
His  style  of  exposition  is  not  deep  or  vigorous.  He  does  not  make 
the  reader  feel  that  when  rules  are  stated  (e.g.  pp.  163,  186-189) 
the  author  is  speaking  with  authority.  As  an  essay  on  a  most  inter- 
esting branch  of  the  law,  this  book  is  decidedly  of  the  second  order. 
Articles  in  the  American  and  English  Encyclopaedia  of  Law  cover 
the  same  ground  quite  as  thoroughly  and  in  more  succinct  form. 

Reviews  to  follow: 

A  Selection  of  Cases  on  the  Law  of  Insurance.  Edwin  H.  Wood- 
ruff.    New  York  :  Baker,  Voorhis  &  Company.     1900.     pp.  xiii,  591. 

The  Constitutional  History  of  the  United  States.  By  Francis 
Newton  Thorpe.  Chicago  :  Callaghan  &  Co.  1901.  pp.  xxi,  595  ;  xix, 
685  ;  xvi,  718. 

A  Selection  of  Cases  and  Statutes  on  the  Principles  of  Code  Plead- 
ing, with  notes.  By  Charles  M.  Hepburn.  Cincinnati:  W.  H.Anderson 
&  Co.     iyoi.     pp.  xxxvi,  651. 

The  Liability  of  Municipal  Corporations  for  Tort.  By  Waterman 
L.  Williams,  A..  B.,  LL.B.  Boston  :  Little,  Brown  &  Co.  1901.  pp. 
xxxix,  345. 

A  Treatise  on  Injunctions.  By  Thomas  Carl  Spelling.  Second 
Edition.     Boston  :  Little,  Brown  &  Co.     1901.     pp.  clxxii,  821  ;  823-1894. 

A  Treatise  on  Federal  Practice.  By  Roger  Foster.  Third  Edition. 
Chicago:  Callaghan  &  Co.     1901.     pp.  clxxxv,  799;  xl,  801-1655. 

Handbook  of  Admiralty  Law.  By  Robert  M.  Hughes.  St.  Paul : 
West  Publishing  Co.     1901.     pp.  xvii,  503. 

Two  Centuries'  Growth  of  American  Law.  By  Members  of  the 
Faculty  of  the  Yale  Law  School.  New  York  :  Charles  Scribner's  Sons. 
1901.     pp.  xviii,  538. 

Bailments.  By  Wyatt  Paine.  London :  Sweet  &  Maxwell,  Ltd. 
1901.     pp.  lxxxvi,  550. 

A  Study  of  the  United  States  Steel  Corporation.  By  Horace 
L.  Wilgus.     Chicago  :  Callaghan  &  Co.,  1901.     pp.  xiii,  222. 

A  Brief  on  the  Modes  of  Proving  the  Facts.  By  Austin  Abbott. 
Second  Edition.  Rochester  :  The  Lawyers'  Co-operative  Publishing 
Co.     1901.     pp.  xxii,  653. 
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EXPERT  OPINION  AS  TO  INSURANCE  RISK. 

I.  General  Principle.  Whether  expert  testimony 
by  professional  insurance  men  is  receivable  to  throw  light 
upon  the  effect  of  a  given  circumstance  in  forming  a  mate- 
rial risk  or  in  causing  an  "  increase  of  risk,"  has  been  the 
subject  of  a  controversy  more  than  a  hundred  years  old, 
— a  controversy  mainly  due  to  the  failure  to  distinguish  the 
different  issues  which  may  in  this  or  that  case  be  involved, 
and  impossible  to  settle  until  a  clear  appreciation  of  this 
difference  of  issues  is  gaine.d.  The  general  question, 
whether  a  given  circumstance  has  increased  a  risk,  either 
represents  or  is  closely  connected  with  at  least  four  distinct 
issues,  for  each  of  which  the  problem  of  the  Opinion  rule's 
application  must  receive  an  independent  solution.  (1)  The 
question  may  be  whether  an  insurance  broker  has  fulfilled 
that  duty  to  his  principal  (the  insured)  which  requires  him 
to  provide  by  new  policies  or  new  clauses  against  any 
change  of  "  risk"  (i.  e.  of  circumstances  possibly  affecting 
the  property's  status  with  reference  to  existing  policies) 
brought  to  his  notice.  (2)  The  question  may  be,  in  an  action 
for  the  value  of  property  confiscated,  whether  the  owner  of 
property  near  to  a  new  public  servitude,  e.g.  a  railroad,  has 
been  injured  by  it  with  reference  to  (a)  an  actual  increased 
danger  from  fire,  or  (b)  an  increased  expense  necessarily  im- 
posed upon  him  for  insurance,  whether  or  not  the  danger 
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has  in  fact  increased.  (3)  The  question  may  be,  in  an  ac- 
tion by  an  insured  against  the  insurers,  whether  there  ex- 
isted at  making  the  contract  a  circumstance  affecting  the 
"  risk,"  or  whether  there  has  since  been  an  "  increase  of 
risk,"  which  risk  or  increase,  by  not  having  been  communi- 
cated according  to  the  terms  of  the  policy,  has  forfeited  the 
policy.     These  different  issues  we  may  examine  in  order. 

(1)  Insurance  broker  s  duty.  The  solution  here  can  best 
be  illustrated  by  the  following  case: 

1833,  Chapman  v.  Walton,  10  Bing.  57;  an  insurance  broker  re- 
ceived a  letter  from  the  insured,  announcing  the  alteration  of  the  voyage 
in  certain  respects,  and  was  told  to  "  do  the  needful "  with  it;  he  pro- 
cured certain  alterations  in  the  policies,  but  the  ship  was  lost  at  a  place 
not  covered  by  the  altered  policies,  and  the  broker  was  sued  for  breach 
of  duty;  Tindal,  C.  J.:  "The  point  to  be  determined  is,  not  whether 
the  defendant  arrived  at  a  correct  conclusion  upon  reading  the  letter, 
but  whether,  upon  the  occasion  in  question,  he  did  or  did  not  exercise 
a  reasonable  and  proper  care,  skill,  and  judgment.  This  is  a  question 
of  fact,  the  decision  of  which  appears  to  us  to  rest  upon  this  further 
inquiry,  viz.,  whether  other  persons  exercising  the  same  profession  or 
calling,  and  being  men  of  experience  therein,  would  or  would  not  have 
come  to  the  same  conclusion  as  the  defendant.  *  *  *  It  is  not  a 
simple  abstract  question,  as  is  supposed  by  the  plaintiff,  what  the 
words  of  the  letter  mean.  It  is  what  others  conversant  with  the 
business  of  a  policy  broker  would  have  understood  it  to  mean,  and 
how  they  would  have  acted  upon  it  under  the  same  circumstances. 
*  *  *  This  conclusion,  it  appears  to  us,  neither  judge  nor  jury  could 
arrive  at  from  the  simple  perusal  of  the  letter,  unassisted  by  evidence  ; 
because  they  would  not  have  the  experience  upon  which  a  judgment 
could  be  formed." 

This  result  is  entirely  satisfactory.  The  case  is  the  ordi- 
nary one  of  the  propriety  of  professional  conduct,  and  it 
is  obvious  that  skilled  aid  must  be  employed  to  explain  to 
the  tribunal  the  situation  as  it  would  be  understood  and 
dealt  with  by  a  person  of  ordinary  skill  in  the  profession. 
Thus,  incidentally,  the  question  may  arise  whether  a  par- 
ticular circumstance,  e.g.,  the  stopping  at  a  specific  port 
not  mentioned  in  the  original  policy,  would  by  possibility  so 
affect  the  attitude  of  the  insurer  that  the  broker  as  a  prudent 
agent  ought  to  cover  it  by  a  new  clause. 

(2)  Injury  to  property  by  eminent-domain  process.  Here  we 
assume  that  by  the  substantive  law  the  owner  may  include 
in  his  bill  of  damages  (a)  an  actual  increased  danger  from 


EXPERT  OPINION  AS  TO  INSURANCE  RISK.       69 

fire,  or  (b)  an  increased  expense  necessarily  imposed  for 
insurance,  irrespective  of  actual  increase  of  danger.  As  to 
the  employment  of  expert  testimony  on  the  first  point,  the 
question  is  the  same  as  one  to  be  taken  up  under  the  next 
head  (3)  (a),  and  it  is  enough  to  refer  to  what  is  said  there. 
As  to  its  employment  on  the  second  point,  there  can  be  no 
doubt  of  its  propriety.  The  issue  is,  Can  the  owner  get  in- 
surance at  the  same  rates  as  before  ?  and  insurance  experts 
are  certainly  capable  of  helping  the  jury  to  determine 
whether  he  can  or  cannot. 

(3)  Uncommunicated  "  increase  of  risk  "  or  concealment  of 
"  material  facts, v  as  forfeiting  a  policy,  (a)  Here  let  us  first 
assume  that  the  issue  is  whether  there  has  been  an  actual 
(or  objectively  real)  increase  of  danger  by  the  subsequent 
circumstance,  or  whether  the  pre-existing  and  concealed 
circumstance  was  actually  (or,  in  objective  reality)  "  mate- 
rial," i.  e.,  made  the  fire-danger  greater  than  it  would  have 
been.  On  this  assumption,  it  is  a  fairly  disputable  question 
whether  any  expert  testimony  is  needed  to  aid  the  jury. 
Certainly,  on  some   points   they    clearly  do   not  need   it. 

1853,  Hills  v.  Ins.  Co.,  2  Mich.  479;  the  fact  of  pending  litiga- 
tion was  not  disclosed,  and  the  opinion  of  underwriters  was  offered 
to  show  it  to  be  material,  inasmuch  as  "  the  insured  might  be  tempted 
to  fire  his  property,  or  in  case  of  accidental  fire,  be  less  disposed  to 
make  exertions  to  put  it  out,  or  less  vigilant  to  insure  against  fire  "  ; 
Wing,  P.  J.  :  "  This  is  not  a  question  of  science  or  skill ;  *  *  *  it 
is  a  mere  deduction  of  reason  from  a  fact,  founded  upon  the  common 
experience  of  mankind  that  a  man  may  be  tempted  to  do  wrong  when 
placed  in  circumstances  where  his  cupidity  may  be  excited.  A  jury 
does  not  need  evidence  to  convince  them  that  this  may  be  the  effect." 

It  seems  clear,  from  this  point  of  view,  that  the  use  of 
expert  testimony  may  or  may  not  be  necessary  according 
to  the  nature  of  the  circumstance  at  issue  in  each  case. 
There  should  be  a  liberal  leaning  towards  the  use  of  such  aid 
whenever  it  is  by  possibility  useful ;  but  at  any  rate,  there 
can  be  no  hard-and-fast  rule  against  it.  This  doctrine  is 
well  set  forth  in  the  following  opinion  : 

1853,  Ranney,  J.,  in  Protection  Ins.  Co.  v.  Harmer,  2  Oh.  St.  457  : 
"  The  application   of   the   doctrine   to   cases   of   insurance  is  as 
obvious  and  easy  as  to  any  other.     A  fact  concealed  or  not  commu- 
nicated is  claimed  to  have  been  material  to  the  risk  assumed ;  because 
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from  its  probable  or  necessary  results,  it  increased  the  chances  of  loss. 
The  question  is,  did  it  so  increase  them  ?  If  the  answer  can  be  given 
from  ordinary  experience  and  knowledge,  the  jury  must  respond  to  it 
unaided.  *  *  *  In  cases  of  life  and  marine  insurance,  such 
[expert]  testimony  may  often  become  indispensable.  *  *  *  In 
cases  of  fire  insurance,  it  is  more  difficult  to  see  when  a  necessity  for 
such  evidence  could  ever  arise.  But  I  am  not  prepared  to  say  that  it 
might  not,  and  if  it  did,  no  doubt  it  should  be  governed  by  the  same 
principles.  It  is  therefore  impossible  to  say  that  the  opinions  of 
witnesses  are  never  to  be  received  in  determining  the  materiality  of 
facts  not  disclosed  ;  much  less  can  it  be  said  that  they  are  to  be 
received  in  all  cases.  In  each  case  it  must  depend  on  the  nature  of 
the  inquiry.  *  *  *  There  was  nothing  in  the  question  raised 
here  [whether  the  fact  of  a  suspected  incendiary  fire,  shortly  before, 
was  material]  requiring  either  science  or  skill  to  determine.  The 
effect  that  a  previous  fire  might  have  upon  the  safety  of  the  building 
thereafter  could  be  as  well  understood  by  one  man  as  another.  Every 
man  of  sense  would  know  that  it  would  depend  entirely  upon  the 
cause  of  the  fire." 

1896,  Taft,  J„  in  Penn  M.  L.  Ins.  Co.  v.  M.  S.  B.  &  T.  Co.  (C.  C. 
A.)  72  Fed.  428,  430  :  "  If  it  requires  scientific  knowledge  or  peculiar 
skill  to  trace  the  possible  causal  or  evidential  connection  between  the 
fact  claimed  to  be  material  and  the  loss  or  death  insured  against, 
then,  of  course,  the  testimony  of  those  learned  in  the  necessary 
science,  or  trained  in  the  particular  craft,  should  be  furnished  to  the 
jury,  to  enable  them  properly  to  estimate  the  weight  which  a  reason- 
ably prudent  insurer  would  naturally  give  to  the  fact,  in  his  calcula- 
tion of  chances.  But  where  the  calculation  of  the  chances  involves  a 
consideration  only  of  facts  of  Everyday  life,  of  the  motives  of  men 
living  in  the  same  community  with  members  of  the  jury,  and  of  those 
ordinary  physical  and  natural  causes  of  which  every  man  is  presumed 
to  have  an  understanding,  it  is  difficult  to  see  why  an  insurance 
examiner  should  be  permitted  to  influence  the  jury  by  giving  his 
sworn  opinion  on  the  very  issue  which  they  are  assembled  to  try, 
and  of  which  they  are  presumed  to  have  the  same  opportunities 
upon  which  to  found  a  reliable  judgment  as  he.  It  is  true, 
he  may  have  had  occasion,  in  his  business,  to  consider  and  weigh  facts 
of  this  character,  for  this  purpose,  much  more  frequently  than  the 
jury,  but  that  does  not  render  his  opinions  on  the  facts  competent 
evidence.  *  *  *  Certainly,  there  is  the  same  ground  for  excluding 
the  individual  opinions  of  insurance  men  [in  life  insurance]  upon  the 
materiality  of  particular  facts  as  in  marine  and  fire  insurance.  Of 
course,  the  evidence  of  physicians  as  to  the  tendency  of  diseases  and 
bodily  conditions  or  habits  to  shorten  life  is  competent,  but  insurance 
men  are  not  experts  upon  these  subjects.  Facts  other  than  those 
relating  to  the  health  and  habits  of  the  applicant  usually  either  relate 
to  the  motive   of  the  applicant  to  destroy  himself,  or  increase   the 
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probability  of  death  by  exposuie  to  bodily  injury.  Of  the  materiality 
of  this  class  of  facts  the  jury  can  judge  quite  as  well  as  one  experi- 
enced in  passing  on  insurance  risks.  They  are  within  the  common 
knowledge  of  mankind." 

{b)  But  is  the  above  assumption  of  (a)  correct?  Is  it 
true,  in  the  words  of  the  judge  first  quoted,  that  "  the 
question  is,  Did  the  fact  concealed  or  not  communicated, 
from  its  probable  or  necessary  results,  increase  the  chances 
of  loss?"  Are  we  investigating  the  objective  reality  of  an 
increase  of  danger,  or  is  our  true  purpose  of  inquiry  some- 
thing quite  different?  The  latter,  it  seems  clear.  The 
inquiry  before  the  court  in  such  a  case  is,  in  truth,  Is  the 
circumstance  in  question  one  which  would  have  caused  the 
insurer  (or  promisor)  to  fix  a  higher  rate  of  premium?  In 
other  words,  not  the  objective  reality  of  an  increase  of 
danger  is  involved,  but  the  relations  which  the  circum- 
stance in  question  subjectively  bears  to  the  insurer's  settled 
classified  terms  of  charge.  When  the  policy  is  agreed  to 
be  void  "  if  any  material  fact  or  circumstance  has  not  been 
fairly  represented  *  *  *,  or  if,  without  the  assent  of  the 
Company,  the  situation  or  circumstances  affecting  the  risk 
shall  be  so  altered  as  to  cause  an  increase  of  such  risks," 
the  proviso  is  inserted  with  reference  to  the  course  which 
the  insurer  would  have  taken,  had  he  in  view  of  those  facts 
been  entering  anew  upon  the  contract,  i.  e.,  with  reference 
to  his  either  increasing  the  premium  or  refusing  the  insur- 
ance altogether,  as  induced  by  the  circumstance  in  question. 
Thus  the  word  "  risk"  does  not  mean  "  actual  danger,"  but 
"  danger  as  determined  by  the  insurer's  classification  of  the 
various  circumstances  affecting  the  rate  of  premium."  Our 
main  inquiry,  then,  is  as  to  the  insurer's  schedule  of  classified 
"  risks  "  (z.  e.,  combinations  of  circumstances);  and  as  we 
may  desire  further  evidence  than  his  own  word  for  it,  we 
may  examine,  secondarily,  the  usage  of  insurers  in  the 
same  community,  because  their  custom  will  tend  to  show 
that  the  individual  insurer's  practice  is,  as  conforming  pre- 
sumably to  the  local  methods.  We  do  not  look  at  the 
usage  as  simply  incorporated  into  the  contract,1  but  merely 
as  throwing  light  on  the  probable  practice  of  an  individual 
of  the  class. 

1  And  whether  the  insured  knew  of  the  usage  is  thus  immaterial. 
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Thus  we  are  in  no  way  concerned  with  the  question  of 
an  actual  increase  of  danger.  Perhaps  it  might  be  clear 
that  the  circumstance  in  the  case  in  hand  did  not  really  in- 
crease the  danger;  but  if  nevertheless  it  fell  within  a  class 
of  circumstances  scheduled  by  the  insurer  (for  whatever 
reason  seems  best  to  him)  as  increasing  thedanger.it  would 
"increase  the  risk"  under  the  terms  of  the  contract.  A 
proper  mode  of  obtaining  aid,  then,  as  to  the  insurer's  prac- 
tice in  the  matter,  is  to  call  in  persons  skilled  in  the  insurance 
business,  who  may  appropriately  add  to  the  jury's  informa- 
tion on  this  subject.1  The  form  of  question  proper  to  be 
put  would  be :  "  Would  you  as  a  professional  insurer,  and 
according  to  local  practice,  regard  this  concealed  or  mis- 
represented circumstance  as  material?,"  or,  "  With  refer- 
ence to  local  practice,  would  this  circumstance  be  re- 
garded as  increasing  the  risk?"  or,  "  as  calling  for  a  higher 
rate?"  or,  "as  bound  to  be  communicated?"  or,  to  the 
promisor  himself  or  his  agents,  "  Would  you  according  to 
your  practice  or  rules  have  charged  a  higher  rate  of  pre- 
mium in  view  of  this  circumstance?  " 

This  is  the  view  accepted  by  a  few  courts  only.  The  fol- 
lowing passages  illustrate  it : 

1839,  Joy,  C.  B.,  in  Quin  v.  Assurance  Co.,  Jones  &  Car.  (Ir.)  331  : 
"  Now  what  is  the  test  of  materiality  ?  It  is  this :  whether  the  misrep- 
resentation was  such  as  to  induce  the  insurers,  either  to  insure  when 
they  would  not  have  done  so  if  they  had  known  that  the  premises  were 
so  circumstanced  as  they  actually  were,  or  to  have  required  a  higher 
premium.  If  either  were  the  consequence  of  misdescription,  it  was 
necessarily  material." 

1853.  Black,  C.  J.,  in  Hartman  v.  Ins.  Co.,  21  Pa.  477 :  "I  think 
none  of  the  cases  go  so  far  as  to  say  that  one  who  knows  the  practice, 
not  only  of  the  particular  office,  but  of  insurance  offices  generally,  may 

'The  truth  is  that  the  above  principle  is  necessarily  implied  in  the 
theory  of  "  material  representation  "  now  accepted  for  the  substantive  law 
in  construing  insurance  contracts,  "  Materiality"  means  that  which  would 
subjectively  affect  the  insurer's  attitude  towards  the  proposed  contract ; 
thus  the  point  of  view  is  always  subjectively  the  insurer's  state  of  mind. 
Compare  the  following  exposition  of  "  materiality  "  by  Tindal,  C.  J.,  in  Elton 
v.  Larkins  (1832),/^/.-  "A  material  concealment  is  a  concealment  of  facts 
which  if 'communicated to  the  party  who  underwrites  would  induce  him 
either  to  refuse  the  insurance  altogether  or  not  to  effect  it,  except  at  a  larger 
premium  than  the  ordinary  premium  "  ;  which  only  needs  to  be  qualified  by 
the  statement  of  Blackburn,  J.,  in  Ionides  v.  Pender,  post,  that  the  in- 
surer's attitude  must  be  "the  judgment  of  a  rational  underwriter  governing 
himself  by  the  principles  and  calculations  on  which  underwriters  do  in 
practice  act." 
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not  give  his  opinion  of  (he  influence  which  a  given  fact  would  have  had 
as  an  element  in  the  contract. 

1854,  Curtis,  J.,  in  Hawes  v.  Ins.  Co.,  2  Curt.,  230:  "True,  it  is 
but  an  opinion  ;  and  so  is  nearly  all  evidence  of  value.  If  you  inquire 
of  a  sugar  broker,  whether  the  existence  of  a  certain  quality  in  sugar — 
as,  for  instance,  dryness — affects  the  value  of  the  article  in  the  market, 
you  do  but  get  his  opinion  or  judgment  that  the  existence  of  that  fact 
has  an  influence  with  purchasers  generally  in  determining  the  price. 
*  *  Yet  such  and  similar  evidence  is  constantly  admitted.  Here 
the  inquiry  is  in  substance  whether  the  market  price  of  insurance  is 
affected  by  particular  facts." 

i8o6,Taft,  J.,  in  Penn  M.  L.  Ins.  Co.  v.  M.  S.  B.  &  T.  Co.  (C.  C. 
A.),  72  Fed.  428:  "  Materiality  of  a  fact,  in  insurance  law,  is  subjec- 
tive. It  concerns  rather  the  impression  which  the  fact  claimed  to  be 
material  would  reasonably  and  naturally  convey  to  the  insurer's  mind 
before  the  event,  and  at  the  time  the  insurance  is  effected,  than  the 
subsequent  actual  causal  connection  between  the  fact,  or  the  probable 
cause  it  evidences,  and  the  event.  Thus,  it  is  by  no  means  conclusive 
upon  the  question  of  the  materiality  of  a  fact  that  it  was  actually  one 
link  in  a  chain  of  causes  leading  to  the  event.  And,  on  the  other  hand, 
it  does  not  disprove  that  a  fact  may  have  been  material  to  the  risk 
because  it  had  no  actual  subsequent  relaiion  to  the  manner  in  which  the 
event  insured  against  did  occur.  A  fair  test  of  the  materiality  of  a 
fact  is  found,  therefore,  in  the  answer  to  the  question  whether  reason- 
ably careful  and  intelligent  men  would  have  regarded  the  fact,  com- 
municated at  the  time  of  effecting  the  insurance,  as  substantially  increas- 
ing the  chances  of  the  loss  insured  against.  The  best  evidence  of  this 
is  to  be  found  in  the  usage  and  practice  of  insurance  companies  in 
regard  to  raising  the  rates  or  in  rejecting  the  risk  on  becoming  aware 
of  the  fact." 

(c)  A  qualification  of  this  result  may  sometimes  be 
necessary.  It  may  be  asked,  since  the  sense  of  words  used 
in  a  contract  must  be  the  ordinary  and  natural  one  (as  being 
presumably  the  one  common  to  both),  and  not  a  peculiar 
sense  put  forward  by  one  party  alone,  why  can  the  insurer 
claim  that  his  own  standard  of  classification  shall  be 
adopted,  as  above  ?  Because  the  whole  transaction  pre- 
supposes that  he  has  his  various  charges  appropriate  to 
various  "  risks,''  and  the  liberty  to  raise  his  premium  or 
decline  the  insurance  entirely  must  be  naturally  understood 
by  the  insured  as  dependent  on  the  insurer's  established 
classes  of  circumstances  and  "  risks  "  ;  so  that  the  insurer's 
sense  of  the  phrase  is  adopted  into  the  contract.  But  (and 
here  the  qualification  comes)  it  may  clearly  appear  in  a  given 
case   that   the  phrase  was  not  used  with  reference  to  the 
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insurer's  sense  or  classification,  and  that  it  is  to  be  inter- 
preted according  to  the  sense  used  by  the  insured,  *.  e.,  the 
ordinary  sense  of  "  increase  of  risk,"  which  therefore  is  to  be 
applied  by  the  jury  acting  on  the  standards  and  knowledge 
of  the  average  layman.  If  the  case  is  of  this  sort,  it  would 
seem  that  expert  testimony  might,  on  occasion  only,  be 
resorted  to  (as  in  (a)  supra),  where  the  nature  of  the  mat- 
ter called  for  it.1  But  how  shall  we  determine  whether 
the  case  is  of  this  sort?  Is  it  necessary  that  the  policy 
should  expressly  speak  of  an  increase  of  risk  "  to  the 
knowledge  of  the  insured"?  Or  is  it  enough  that  the 
insured  did  not  know  of  the  insurer's  classification?  or  that 
it  was  not  set  out  in  the  policy  ?  And  when  the  proviso 
"to  the  knowledge  of  the  insured''  is  expressed,  does  this 
mean  a  knowledge  of  what  he  considers  a  risk,  or  a  knowl- 
edge of  the  risks  as  classified  by  the  insurer?  For,  if  the 
latter  is  meant,  then  if  the  schedule  is  shown  to  the  insured 
or  accepted  by  him,  expert  testimony  could  be  resorted  to, 
and  if  not  shown  nor  accepted,  expert  testimony  could  not 
be  resorted  to.  These  are  queries  which  have  seldom  been 
answered  by  the  courts,  but  they  may  well  arise ;  and  the 
following  case  illustrates  one  method  of  solution  : 

1882,  Franklin  Fire  Ins.  Co.  v.  Gruver,  100  Pa.  273;  the  court 
properly  distinguished  (as  in  (b)  supra),  between  expert  testimony  as 
to  the  increase  of  actual  danger,  and  expert  testimony  of  the  cus- 
tomary higher  rates,  accepting  the  latter  only ;  but  the  clause  read 
"  or  if  the  risk  shall  be  increased  *  *  *  within  the  knowledge  of 
the  assured,"  and  the  court  pointed  out  that  "the  knowledge  of  the 
plaintiff  was  thus  made  a  material  factor  in  this  condition  ;  therefore, 
proof  by  experts  that,  from  a  technical  point  of  view,  the  risk  [or  rate 
of  insurance2]  was  increased,  came  to  nothing  unless  accompanied  by 

1  The  argument  might  be  made,  to  be  sure,  that  the  test  would  be 
purely  subjective  as  to  the  insured  ;  i.e.  "  Was  the  risk,  as  the  insured  sup- 
posed, increased  ? ",  and  hence  expert  testimony  would  never  be  appro- 
priate. This,  however,  would  only  be  sound  where  the  policy  speaks  (as 
it  sometimes  does)  of  an  "  increase  of  risk  with  the  knowledge  of  the 
insured."  When  it  does  not,  "increase  of  risk"  would  be  an  objective 
fact,  as  to  which  expert  testimony  might  be  needed.  Where  the  "knowl- 
edge of  the  insured  "  is  expressly  taken  as  the  standard,  it  would  seem 
that  a  foolish  owner  might  ignorantly  endanger  his  property  with  impun- 
ity;  or  that  one  who,  for  example,  allowed  has  workmen  to  thaw  out 
dynamite  over  a  stove  might  show  that  he  had  never  known  that  this  was 
a  dangerous  proceeding. 

2As  appears  from  a  previous  sentence. 
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proof  that  the  assured  knew  that  the  erections  complained  of  created 
hazards  for  which  by  the  rules  of  insurance  an  additional  rate  would 
be  charged.  But  of  this  he  knew  nothing.  He  did  not  even  know 
the  class  in  which  he  was  insured.  *  *  It  does,  therefore,  seem 
to  me  that  without  some  proof  by  the  company  that  the  plaintiff  had 
some  notice  or  knowledge  of  the  rules  of  insurance,  its  expert  evidence 
would  come  to  nothing." 

II.  State  of  the  Law  in  the  Various  Jurisdictions. 
As  the  courts  have  not  always  borne  in  mind  the  various 
possible  distinctions  above  discussed,  it  is  not  easy  to  de- 
termine the  exact  state  of  the  law.  The  rulings  may  now 
be  examined  in  the  order  of  the  above  topics. 

(i)  Insurance  broker's  duty.  There  seems  to  be  little  au- 
thority on  the  specific  point ;  the  view  above  set  forth  would 
probably  prevail,1  and  harmonizes  with  the  general  doctrine 
as  to  expert  testimony  of  professional  skill. 

(2)  hijury  to  property  by  eminent -domain  process.  Here, 
also,  there  is  little  authority  ;  the  rulings  should  be  consid- 
ered in  the  light  of  the  distinctions  noted  above.2 

(3)  Forfeiture  of  policy  for  "  materia/"  misrepresentation  or 
uncovimunicated  "  increase  of  risk."  Here  a  difficulty  in 
stating  the  law  arises  from  the  failure  of  many  courts  to 
exhibit  the  principle  on  which  they  have  decided.  They 
have  either  admitted  or  rejected  the  expert  testimony  ;  but 
that  has  in  itself  no  significance  ;  everything  depends,  or 
ought  to  depend,  upon  the  principle  applied.  With  refer- 
ence, then,  to  the  exposition  under  (3)  in  the  preceding 
section,  we  find  the  greater  number  of  courts  proceeding 
without  any  notice  of  theory  (b)  and  therefore  apparently 
upon  the  assumption  of  theory  (a);  when  the  question  is 
asked  whether  a  representation  was  "  material "  to  the  risk 
or  whether  there  was  an  "  increase  of  risk,"  one  group  of 


1  1833,  Chapman  v.  Walton,  10  Bing.  57,  quoted  ante,  p.  68.  The 
following  case  seems  distinguishable;  1900,  Hill  v.  Amer.  Surety  Co. 
(Wis.)  81  N.  W.  1024  (whether  the  witness  company  would  have  insured 
property  in  the  hands  of  an  assignee,  excluded,  on  the  issue  whether 
the  assignee  was  derelict  in  not  procuring  insurance). 

2  1889,  Pingery?/.  R.  Co.  78  la.  442  (whether  the  proximity  of  a  rail- 
road depreciated  the  value  by  increasing  the  risk  of  fire  ;  expert  testimony 
held  receivable  as  to  increase  of  risk,  but  not  as  to  increase  of  insurance 
rates);  1840,  Webber  v.  Eastern  R.  Co.  2  Mete.  149  (whether  proximity  of 
a  railroad  would  increase  a  fire  risk  ;  admitted). 
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judges  has  believed  in  admitting  expert  testimony  as  a  rule1, 
another  group  has  believed  in  excluding  it  as  a  rule,2  and 
a  third  group  has  chosen  the  preferable  and  proper  course 
of  letting  the  result  depend  upon  the  case  in  hand.* 
Moreover,  when  the  question  is  in  the  form,  "  whether  the 
usage  of  underwriters  or  of  the  insurer  was  to  charge 
higher  rates  for  such  risks,"  it  would  on  this  theory  equally 
be  excluded,4  certainly  by  courts  excluding  the  former 
question    (as   to    the    individual    expert's    opinion)  ;5    and 

1  The  question  being  here  whether  the  misrepresentation  was  material: 
1828,  Lindeman  v.  Desborough  8  B.  &  C.  587,  semble  (life);  1830,  Rick- 
ards  v.  Murdock  10  id.  527,  semble  (marine);  and  the  other  English  cases 
cited  in  n.  1,  p.  77,  infra;  1876,  Leitch  v.  Ins.  Co.  66  N.  Y.  107  (marine); 
1806,  Moses  v.  Ins.  Co.  1  Wash.  C.  C.  388  (marine);  1809,  Marshall  v. 
Ins.  Co.  2  id.  358  (marine);  and  the  question  being  here  whether  the  risk 
was  increased.  1866,  Schmidt  v.  Ins.  Co.  41  111.  299,  semble  (fire);  1884, 
German-Amer.  Ins.  Co.  v.  Steiger  109  id.  254,  258,  259  (fire);  1896,  Trad- 
ers' Ins.  Co.  v.  Catlin,  id.  45  N.  E.  255;  1864,  Mitchell  v.  Ins.  Co.  32 
la.  424,  semble  (fire;  but  in  Stennett  v.  Ins.  Co.  (1886),  68  la.  675,  the 
question  is  regarded  as  open);  1886  Planters'  Mut.  Ins.  Co.  v.  Rowland 
66  Md.  244,  semble  (fire);  1833,  Lapham  v.  Atlas  Ins.  Co.  24  Pick.  3,  7 
(marine);  1853,  Daniels  v.  Ins.  Co.  12  Cush.  420,  430  (fire);  1867,  Kern  v. 
Ins.  Co.  40  Mo.  21,  26  (fire);   1854,  Schenck  v.  Ins.  Co.  24  N.  J.  L.  451  (fire). 

2  The  question  here  being  whether  the  misrepresentation  was  material 
1766,  Carter  v.  Boehm,  3  Burr.  1914,  191 8,  Lord  Mansfield  (marine); 
1816,  DurrellT/.  Bederley,  Holt  N.  P.,  284,  Gibbs,  C.  J.  (marine);  1863, 
Rawls  v.  Ins.  Co.,  27  N.  Y.  293  (life)  ;  1873,  Higbie  v.  Ins.  Co.,  53  id.  604 
(life);  1885,  Schwarzbach  v.  Protective  Union,  25  W.  Va.  622,  651  (fire), 
and  the  question  here  being  whether  the  risk  was  increased  :  1858,  Joyce  v. 
Ins.  Co.,  45  Me.  168  (fire);  1871,  Cannel  v.  Ins.  Co.,  59  id.  591;  1880, 
Thayer  v.  Ins.  Co.,  70  id.  539;   1882,  Kirby  v.  Ins.  Co.,  9  Lea  142  (fire). 

3  Not  all  of  the  following  cases  lay  down  so  broad  a  rule  ;  most  of  them 
exclude  expert  testimony  as  to  whether  leaving  a  building  vacant  increases 
the  risk  ;  but  they  also  imply  or  declare  that  upon  other  matters  such  testi- 
mony would  be  receivable:  1856,  Mulry  v.  Ins.  Co.,  5  Gray  545  (whether 
failure  to  occupy  a  building  increased  the  fire  risk,  a  matter  said  in  this 
instance  to  be  one  of  common  knowledge);  1867,  Lyman  v.  Ins.  Co.,  14 
All.  335  (similar);  1853,  Hills  v.  Ins.  Co.,  2  Mich.  479  (fire)  ;  1831,  Jefferson 
Ins.  Co.  v.  Cotheal  7  Wend.,  77  (fire)  ;  1878,  Cornish  v.  Ins.  Co.,  74  N.  Y. 
297  (fire)  ;  1853,  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  457  (fire)  ; 
1876,  Milwaukee  R.  Co.  v.  Kellogg,  94  U.  S.  472,  semble  (fire);  1896, 
Penn.  M.  L.  Ins.  Co..z/.  M.  S.  B.  &  T.  Co.  C.  C.  A.  72  Fed.  413  (see  cita- 
tion post). 

4  1884,  German  American  Ins.  Co.  v.  Steiger,  109  111.  254,  258,  259 
(custom  of  insurers,  excluded) ;  1876,  Ins.  Co.  v.  Eshelman,  30  Oh.  St.  655 
(whether  the  company  would  have  insured  if  the  disease  had  been  disclosed, 
excluded);  1885,  Schwarzbach  v.  Protective  Union,  25  W.  Va.,  622,  651; 
1894,  Commercial  Bank  v.  Ins.  Co.,  87  Wis.  297,  303  (action  on  an  adjust- 
ment-promise ;  insurer  not  allowed  to  testify  that  he  would  not  have  made 
the  adjustment  if  he  had  known  of  the  alteration  of  account  books). 

6  Durrell  v.  Bederley,  Schwarzbach  v.  Protection  Union,  Joyce  v.  Ins. 
Co.,  Connell  v.  Ins.  Co.,  Rawls  v.  Ins.  Co.,  supra. 
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equally  (one  would  suppose)  by  courts  allowing-  the  former 
question,  because  here  the  usage  is  offered  merely  as  hear- 
say opinion  evidence.1 

A  few  courts,  however,  adopt  the  correct  theory,  {b) 
supra;  the  result  of  which  is  that  the  question,  "  Was  there 
in  your  opinion  an  increase  of  risk?"  should  properly  not 
be  asked,2  because  the  actual  state  of  danger  is  immaterial, 
and  therefore  the  witness'  own  estimate  of  it  is  immaterial ; 
while  insurance  experts  may  of  course  be  called  to  speak 
as  to  the  usage  of  the  trade  or  of  the  insurer  in  charging 
higher  rates  for  such  circumstances.3 

1  And  yet  we  find  some  of  these  courts  admitting  it  ;  this  seems  an 
inconsistency ;  if  the  usage,  etc.,  is  to  be  admitted,  it  can  only  be  on  theory 
(p)  ;  yet  in  the  following  decisions  both  sorts  of  testimony  are  admitted  : 
1791,  Chauraud  v.  Angerstein,  Peake  N.  P.  44,  Lord  Kenyon,  C.  J. 
(marine);  1804,  Haywood  v.  Rogers,  4  East  592  (marine) ;  1817,  Berthon 
v.  Loughman,  2  Stark.  258,  Holroyd,  J.  (marine)  (but  in  these  English 
cases  it  does  not  appear  clearly  that  the  courts  were  proceeding  on  this 
theory  ;  and  if  they  did  not,  then  the  rulings  belong  under  note  3,  infra); 
and  the  following  American  cases  cited  ante,  n.  1,  p.  76  ;  Mitchell  v.  Ins.  Co., 
Planters'  Mut.  Ins.  Co.  v.  Rowland,  Kern  v.  Ins.  Co.,  Moses  v.  Ins.  Co., 
Marshall  v.  Ins.  Co.  The  following  early  case  does  not  indicate  its  prin- 
ciple :  1672,  Pickerings.  Barkley,  Vin,  Abr.,  "Evidence,"  P.  b.  11,  vol. 
XII,  175  (to  prove  that  pirates  were  within  the  excepted  risk  of  "  perils  of 
the  sea,"  "  the  master  of  the  Trinity-house  and  other  sufficient  merchants  " 
were  called  in). 

2 1 817,  Berthon  v.  Loughman,  2  Stark.  258  (marine);  1839,  Quin  v. 
Ins.  Co.  infra,  loc.  cit.  336  (fire);  1870,  Luce  v.  Ins.  Co.  infra  (apparently 
settling  the  prior  conflict  in  Massachusetts  rulings);  1893,  First  Congreg. 
Church  v.  Ins.  Co.  infra;  1854,  Hawes  v.  Ins.  Co.  infra  (marine);  1896, 
Penn.  M.  L.  Ins.  Co.  v.  M.  S.  B.  &  T.  Co.  infra  (life). 

3  1832,  Elton?/.  Larkins,  5  C.  &  P.  385  ;  1839,  Quin  v.  Ass.  Co.  Jones  & 
Car.  332  (fire;  this  case,  decided  by  a  majority,  is  an  arsenal  of  arguments, 
and  its  opinions,  too  long  for  quotation,  will  repay  special  study ;  it 
should  be  regarded  as  the  leading  case  on  the  subject;  1874,  Ionides  v. 
Pender,  L.  R.  9  Q.  B.  535,  539  (marine);  1834,  Fiske  v.  Ins.  Co.  15 
Pick.  312,  319  (marine)  semble;  1838,  Merriam  v.  Ins.  Co.  21  id.  163 
(setnble,  in  its  logical  consequence);  1872,  Luce  v.  Ins.  Co.  105  Mass.  302 
(fire);  S.  C  no  id.  363;  1893,  First  Congreg.  Church  v.  Ins.  Co.  158  id. 
475,  481  (fire);  1853,  Hartman  v.  Ins.  Co.  21  Pa.  477  (life);  1882.  Franklin 
Fire  Ins.  Co.  v.  Gruver,  100  id.  273  (fire);  1892,  Pelzer  Mfg.  Co.  v.  Sun 
Fire  Office,  36  S.  C.  263,  setnble  (fire);  1828,  M'Lanahan  v.  Ins.  Co.  1 
Pet.  188,  Story,  J.  (marine);  1854,  Hawes  v.  Ins.  Co.  2  Curt.  230  (marine); 
1896,  Penn.  M.  L.  Ins.  Co.  v.  Mechanics'  S.  B.  &  T.  Co.  (C.  C.  A.)  72  Fed. 
413  (life  insurance  ;  whether  the  existence  of  other  insurance  and  the  com- 
mission of  embezzlements  were  material;  expert  opinion  excluded  as  to  the 
actual  increase  of  risk  involved  in  the  fact,  unless  it  is  a  matter  of  "  scien- 
tific knowledge  or  peculiar  skill,"  but  admitted  to  show  the  usage  of  life 
insurance  companies  generally  in  rejecting  an  application  based  upon  such 
a  fact,  since  the  interpretation  depends  on  what  the  usage  is ;  in  the  case 
of  other  kinds  of  insurance,  usage  as  to  charging  a  higher  rate  may  also  be 
asked  for;  the  opinion  contains  the  fullest  citation  of  authorities). 
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Finally,  of  the  courts  accepting  this  view,  we  occasion- 
ally find  one  paying  attention  to  the  modification  (c)  above 
pointed  out;1  and  the  sort  of  clause  thus  dealt  with  is  so 
common  in  such  policies  that  there  is  here  ample  room 
for  a  further  development  and  systematization  of  the 
principle.2 

John  H.  Wigmore. 

1 1882,  Franklin  Fire  Ins.  Co.  v.  Gruver  too  Pa.  273  (fire;  see  quotation 
supra);  probably  also  1853,  Hobby  v.  Dana,  17  Barb.  11 1  (fire);  1892, 
Loomis  v.  Ins.  Co.  81  Wis.  366  (fire). 

The  distinction  made  by  Mr.  Justice  Gray,  in  Luce  v.  Ins.  Co.,  supra. 
must  here  be  adverted  to.  He  confines  the  testimony  to  the  usage  of  under- 
writers, and  rightly  enough,  so  far  as  this  excludes  the  opinion  of  individual 
underwriter-witnesses,  because  we  may  infer  from  the  general  usage  the 
insurer's  usage,  though  not  from  an  individual's  practice.  But  he  also  ex- 
cludes the  practice  of  the  insurer  himself,  because  it  is  a  practice  not  known 
to  the  insured.  This  seems  incorrect.  In  the  first  place  the  trade-usage 
is  no  better  known  to  the  insured,  who  is  an  outsider,  and  thus  the  learned 
judge's  principle  is  inconsistently  applied.  In  the  next  place,  the  insured's 
actual  knowledge  is  immaterial,  as  explained  supra,  unless  it  is  a  special 
proviso  of  the  contract,  in  which  case  it  may  be  shown  without  lesorting 
to  trade  usage. 

2 The  following  cases  do  not  affect  the  points  above  dealt  with:  The 
ruling  in  Astor  v.  Ins.  Co.  (1827)  7  Cow.  217,  as  to  the  rates  of  insurance 
in  other  offices,  has  other  bearings.  In  Brink  v.  Ins.  Co.  (1877)  49  Vt. 
445,  459,  it  was  properly  ruled  that  one  who  has  seen  the  premises  may 
speak  as  to  the  nature  of  the  danger.  In  Liverpool  Ins.  Co.  v.  McGuire 
(1876)  52  Miss.  232,  the  evidence  as  to  increase  of  risk  was  rejected  because 
immaterial  under  the  circumstances.  In  the  following  case  testimony  as  to 
the  defendant's  custom  was  wrongly  rejected  as  varying  the  terms  of  the 
policy  (a  reason  not  applicable);  Summers  v.  Ins.  Co.  (1848)  13  La.  An.  505 
(life  of  a  slave).  For  a  case  turning  on  a  peculiar  state  of  facts,  see 
Martin  v.  Ins.  Co.  (1880)  42  N.  J.  L.  47. 


THE   INSULAR    DECISIONS   OF    DECEMBER, 

1901. 

T^HE  present  working  Constitution  of  the  United  States 
has  been  partly  written  down  by  the  statesmen  of 
1787,  partly  developed  by  legislative  and  executive  practice 
in  matters  not  susceptible  of  judicial  review,  and  partly 
judge  made.  Of  those  provisions  which  are  judicial  in 
their  origin,  some  of  the  most  important  may  properly  be 
called  accidental.  A  decision  made  by  but  five  judges 
against  four  dissentients,  the  nine  having  been  selected 
without  the  slightest  foreknowledge  of  the  problem  which 
is  to  be  submitted  to  them  for  solution,  is  but  an  accident. 
Mr.  Justice  A  dies  in  February  instead  of  March.  Presi- 
dent B  appoints  his  successor.  Had  he  lived  a  month 
longer,  President  C  would  have  appointed  his  successor, 
the  case  of  Smith  v.  Jones  would  be  decided  the  other  way, 
and  the  future  course  of  history  be  changed.  We  have 
banished  the  lottery  from  ordinary  life,  but  we  retain  it 
among  the  most  powerful  instruments  of  legislation.  Of 
the  remarkable  series  of  decisions  which  have  made  the  year 
1901  an  epoch  in  our  constitutional  history,  every  one  was 
an  accident. 1 

The  most  important  of  these  decisions2  would  not,  had 
it  been  rendered  in  a  purely  private  controversy,  be  re- 
garded as  an  authority  for  other  cases  at  all  ;  nor  would  a 
decision  so  rendered  be  regarded  as  settling  any  constitu- 
tional question  of  rare  occurrence  and  no  immediate  political 
importance.  For,  although  five  justices  concurred  in  the 
decision,  not  more  than  four  concurred  in  any  particular 
course  ofreasoningby  which  the  decision  could  be  supported. 
But  since  the  questions  before  the  court  are  of  daily  recur- 
rence, of  supreme  present  importance,  and  of  excited  polit- 
ical controversy,  I  think  that  the  decision  is  bound  to  stand. 
It  is  a  paradox  of  our  institutions  that  the  stability  of 
purely  accidental  decisions  must  vary  in  direct  ratio  with 

1  The  particular  illustration  given  above  is  not  taken  from  these  cases 
in  which  the  only  March  justice  was  a  dissentient. 

2  Downesv.  Bidwell,  182  U.  S.  244. 
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their  public  importance.  The  questions  will  not  be  other- 
wise decided  by  the  court  as  at  present  constituted.  They 
could  not  be  reconsidered  and  the  result  reversed  by  a 
tribunal  of  changed  membership  without  charges  of  court- 
packing  which  would  too  far  unsettle  confidence  in  our 
form  of  government. 

Therefore,  in  considering  the  later  insular  decisions,  we 
must  assume  that  the  great  case  of  Downes  v.  Bidwell  will 
stand  ;  that  whatever  line  of  reasoning  may  eventually 
be  approved  as  the  foundation  for  that  decision  it  estab- 
lishes that  while  "certain  provisions  of  the  Constitution  did 
apply  to  Porto  Rico,"  "  certain  others  did  not;"1  and  that 
among  the  latter  class  are  the  clauses  relating  to  uniformity 
of  taxation  and  naturalization  and  to  the  citizenship  of  per- 
sons native  born.  Contemporary  criticism  of  that  decision 
has  reached  the  point  of  exhaustion  and  the  final  verdict 
upon  it  has  been  left  to  posterity.2  It  teaches  us  that  from 
the  American  point  of  view  the  inhabited  world  is  divided 
into  three  parts  :  First,  the  republic  proper,  the  United 
States  as  that  phrase  is  used  in  the  Constitution,  including 
the  States  themselves,  the  District  of  Columbia,  and  those 
territories  whose  inhabitants,  if  not  foreigners,  are  our  fel- 
low-citizens;  second,  those  outlying  colonies,  provinces  or 
proconsulates  which  are  appurtenant  to  the  American 
empire,  but  not  part  of  the  United  States,  and  whose  native 
born  inhabitants  are  neither  citizens  nor  foreigners  but  sub- 
jects ;  and  third,  foreign  lands. 

Of  the  two  insular  cases  decided  in  December  last,  that 
of  the  Fourteen  Diamond  Rings3  calls  for  no  discussion. 
It  decided,  what  no  lawyer  who  carefully  examined  the 
subject  could  have  seriously  doubted,  that  the  Philippines 
and  Porto  Rico  stand  precisely  alike  under  the  Constitu- 
tion, and  that,  therefore,  Porto  Rico  having  been  deter- 
mined not  to  be  a  foreign  country  in  the  sense  of  our  rev- 
enue laws,  neither  were  the  Philippines  foreign  in  that 
sense.  The  five  justices  who  concurred  in  the  judgment, 
as  well  as  the  four  justices  who  dissented,  agreed  that  there 

1  Mr.  Justice  Brown  in  Dooley  v.  United  States,  183  U.  S.  151. 

2  The  writer's  views  upon  the  questions  had  been  expressed  in  May, 
1900,  in  a  paper  entitled  "The  Porto  Rico  Tariffs  of  1899  and  1900,"  9 
Yale  Law  Journal,  297.     3  The  Diamond  Rings,  183  U.  S.  176. 
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was  no  distinction  between  Porto  Rico  and  the  Philippines  ; 
and  why,  therefore,  the  Philippine  decision  was  so  long 
postponed  is  the  only  question  of  interest  about  it. 

This  leaves  for  consideration  the  "  second  Dooley 
case,"1  which  sustains  the  tax  laid  by  the  Foraker  Act  of 
April  12,  jcjoo,2  upon  merchandise  "coming  into  Porto 
Rico  from  the  United  States."  The  main  ground  of  the 
opposition  to  this  tax  was  a  contention  that  it  came  within 
the  constitutional  prohibition  that  "  No  tax  or  duty  shall  be 
laid  on  articles  exported  from  any  state."  The  court  held, 
again  by  a  vote  of  five  to  four,  that  the  contention  was  not 
sustainable.  The  opinion  of  the  court  is  by  Mr.  Justice 
Brown,  and  concurred  in  fully  by  three  other  justices. 
Mr.  Justice  White  agrees  "to  the  judgment"  and  concurs 
"in  substance"  in  the  opinion,  which  however  he  appa- 
rently does  not  consider  entirely  clear,  so  that  he  feels 
obliged  "  to  summarize  in  my  own  language  the  reasoning 
whieh  the  opinion  embodies  as  it  is  by  me  understood."  Two 
arguments  referred  to  in  the  opinion  he  does  not  mention, 
but  apparently  regards  as  obiter;  and  they  thus  are  without 
the  support  of  a  majority  of  the  court. 

The  first  of  these  arguments  is  but  tentatively  put  for- 
ward. It  is  that  a  duty  upon  goods  actually  exported  from 
New  York  is  not  within  the  constitutional  definition  of  a 
duty  upon  articles  exported  from  New  York  if  the  duty  is 
not  collected  until  the  arrival  of  the  goods  at  the  port  of 
destination ;  that  the  intent  of  the  Constitution  in  pro- 
viding for  free  exports  can  be  thwarted  by  changing  the 
point  of  collection  of  the  duty.  The  opinion  seems  to  con- 
sider that  this  argument  is  probably  fallacious  ;  and  it  was 
disapproved  by  Chief  Justice  Marshall  and  Mr.  Justice 
Miller  in  the  two  most  famous  cases  upon  this  subject.3 

1  Dooley  v.  United  States,  183  U.  S.  151.      2  31  Stat.  77. 

3  "  Suppose  revenue  cutters  were  to  be  stationed  off  the  coast  for  the 
purpose  of  levying  a  duty  on  all  merchandise  found  in  vessels  which  were 
leaving  the  United  States  for  foreign  countries;  would  it  be  received  as  an 
excuse  for  this  outrage  were  the  government  to  say  that  exportation  meant 
no  more  than  carrying  goods  out  of  the  country,"  etc.  Brown  v.  Maryland, 
12  Wheat.  419,  445.  "  No  article  can  be  imported  from  one  State  into 
another  which  is  not  at  the  same  time  exported  from  the  former."  Wood- 
ruff v.  Parham,  8  Wall.  123,  132.  "  The  manner  in  which  and  the  place 
at  which  the  tax  is  levied  are  of  minor  consequence."  Mr.  Justice  Brown's 
opinion. 
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The  second  of  these  arguments,  and  one  in  which  the 
opinion  expresses  more  confidence,  is  that  the  duty  is  not 
laid  for  the  common  defense  and  general  welfare  of  the 
United  States,  but  for  the  local  purposes  of  Porto  Rico. 
The  Foraker  Act  provides,  not  only  that  the  moneys  col- 
lected "  shall  not  be  covered  into  the  general  fund  of  the 
Treasury  "  but  kept  separate  and  "  transferred  to  the  local 
treasury  of  Porto  Rico,"  but  that  they  shall  cease  to  be 
levied  whenever  the  legislative  assembly  of  that  island  may 
see  fit  to  substitute  some  other  system  of  taxation  ;  and  in 
that  way  their  collection  did  actually  come  to  an  end.  Had 
the  act  not  carefully  provided  that  the  moneys  should  be 
kept  out  of  our  general  fund,  another  constitutional  ques- 
tion might  have  arisen,  for  no  moneys  can  be  paid  out  of 
that  fund  except  under  congressional  appropriation.  Thus 
the  duty  was  levied  at  the  will  of  the  territorial  legislature 
and  for  the  sole  benefit  of  the  territorial  treasury.  The 
argument  that  it  was  not  a  general  duty  restricted  by  the 
uniformity  clause  of  the  Constitution,  but  that  it  was  a  local 
duty  based  upon  the  express  or  implied  powers  of  Con- 
gress over  the  territories,  is  a  strong  one.  What,  however, 
is  the  result  of  this  argument?  The  prohibition  against 
taxing  exports  from  any  state  is  not  a  proviso  to  any  single 
clause  of  the  Constitution.  It  restrains  all  action  of  Con- 
gress,  from  whatever  specific  power  the  claim  to  act  may 
be  derived.  An  article  exported  is  an  export,  whatever 
may  be  the  purpose  that  it  is  taxed  for.  On  the  other 
hand,  would  not  the  argument  be  fatal  to  the  decision  of  the 
court  in  Downes  v.  Bidwell  ?  Imports  into  New  York,  as 
well  as  exports  from  that  port,  were  taxed  by  the  Foraker 
Act  in  the  same  method  for  the  benefit  of  the  treasury  of 
Porto  Rico  and  at  the  will  of  its  legislature.  This  tax  was 
paid  by  us,  not  by  the  Porto  Ricans.  Is  there  any  authority 
in  the  Constitution  to  tax  New  Yorkers  at  the  will  of  the 
legislature  of  a  territory,  and  pass  our  moneys  directly 
into  the  territorial  treasury?  It  was  a  matter  of  surprise  to 
me  that  this  argument  was  not  more  pressed  by  the  New 
York  importing  merchants. 

The  main  ground  of  the  present  decision,  and  the  one 
in  which  five  justices  concurred,  was  a  construction  given 
to  the  Constitution  by  which  the  words  import  and  export 
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in  that  document  were  made  inapplicable  to  goods  im- 
ported from  or  exported  to  our  colonies.  The  construc- 
tion thus  given  to  the  words  is  certainly  much  narrower 
than  that  given  them  by  present  usage,  either  colloquially 
or  legally.  No  better  illustration  could  be  asked  of  the 
ordinary  legal  meaning  of  the  terms  than  is  given  by 
the  opinion  of  the  court  in  this  very  case,  which  speaks 
repeatedly  of  "  imports  to  Porto  Rico,"  "  imports  from 
Porto  Rico,"  "  merchandise  imported  into  Porto  Rico,"  and 
commences  the  statement  of  facts  by  saying  that  the  duties 
under  consideration  were  paid  upon  "  merchandise  imported 
into"  the  port  of  San  Juan  from  the  port  of  New  York. 
The  court  says,  however,  that  the  words  were  not  so  used 
by  the  fathers.  It  is  very  true  that  words  sometimes 
change  their  meaning  in  a  century,  and  that  the  Constitu- 
tion of  the  United  States  is  to  be  construed  in  the  light  of 
the  usages  ot  the  eighteenth  century,  not  those  of  our  day. 
We  would  therefore  naturally  expect  a  court  charged  with 
the  interpretation  of  the  Constitution,  before  resting  upon 
present  usage  as  illustrated  by  the  diction  of  its  own  opinion, 
to  investigate  the  documents,  statutes,  debates,  pamphlets 
and  other  literature  of  that  century  and  the  proceedings  of 
the  conventions  which  formed  the  Constitution,  for  the 
purpose  of  ascertaining  whether  the  present  correctly  repre- 
sents the  former  usage.  This  has  been  the  practise  of  the 
court  in  other  cases  arising  under  the  taxing  clauses  of  the 
Constitution.1  If  not  sufficiently  supplied  by  counsel 
with  the  necessary  information,  the  justices  may  institute 
an  independent  investigation  or  replace  the  cause  upon  the 
docket  for  reargument. 

There  is  no  sign  in  any  of  the  opinions  in  this  important 
case  of  any  application  to  original  sources  of  information. 
The  peculiarly  restricted  definition  now  given  by  the  court 
to  the  language  of  1787  is  inferred  from  a  comparison  of 
certain  language  used  by  the  court  in  1868  with  certain 
decisions  filed  in  1901.  In  1868  the  question  before  the 
court  was  whether  an  article  transported  into  one  state  of 
the  Union  from  another  is  an  import.  The  court  said  that 
that  word  was  used  only  with  reference  to  "  foreign  com- 

1  Woodruff  v.  Parham,  8  Wall.  123;  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.  429;  Knowlton  v.  Moore,  178  U.  S.  41. 
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merce."1  The  insular  cases  of  May,  1901,  held  that  Porto 
Rico  was  no  longer  a  "  foreign "  country,  properly  so 
called.  Comparing  these  decisions,  the  court  now  deduces 
the  proposition  that  articles  cannot  be  exported  from  the 
mother  country  to  a  colony  within  the  meaning  of  the  Con- 
stitution. 

A  case  where  judges  divide  so  evenly,  and  where  the 
minority  are  so  positive  of  the  correctness  of  their  posi- 
tion, is  especially  open  to  non-judicial  criticism.  I  think 
that  there  is  a  plain  fallacy  in  the  majority's  reasoning  at 
this  point.  The  question  decided  in  the  spring  of  1901 
was  whether  the  word  "  foreign  "  in  a  certain  law  included 
an  American  colony.  In  1868  there  were  no  American 
colonies,  and  none  expected.  In  1901  it  was  decided  that 
there  were  colonies  which  were  neither  foreign  nor  parts 
of  the  United  States.  In  1868  it  was  assumed  that  what- 
ever was  not  a  part  of  the  United  States  was  foreign.  To 
use  the  language  of  1868  as  a  test  of  the  true  definition  of 
dealings  between  a  mother  country  and  her  distant  colonies 
was  to  violate  an  ancient  rule  of  construction  that  has  been 
nowhere  better  stated  than  in  the  very  opinion  thus  relied 
upon.2  Mr.  Justice  Miller  in  preparing  the  opinion  in 
Woodruff  v.  Parham  was  endeavoring  to  ascertain  by  re- 
course to  contemporaneous  evidence  the  true  interpretation 
of  language  used  by  statesmen  legislating  for  a  country 
which  had,  and  was  intended  to  have,  no  colonies.  The 
completeness  ol  his  investigation,  and  therefore  its  result, 
may  be  a  matter  of  challenge;  but  there  can  be  no  criticism 
of  its  method.  He  was  familiar  with  the  history  of  the 
Revolutionary  period,  and  had  it  been  important  for  him 
to  define  the  vocabulary  of  that  period  relating  to  the  then 
momentous  and  ever  present  question  of  colonial  relations, 
I  think  that  there  can  be  little  doubt  as  to  the  position  he 
would  have  taken.  For  he  would  have  found  the  testimony 
unanimous  and  overwhelming. 

1  Woodruff  v.  Parham,  8  Wall.  123,  136. 

"  We  take  it  to  be  a  sound  principle  that  no  proposition  of  law  can  be 
said  to  be  overruled  by  a  court  which  was  not  in  the  mind  of  the  court 
when  the  decision  was  made."  Mr.  Justice  Miller  in  8  Wall,  at  138.  "  It 
is  a  maxim  not  to  be  disregarded  that  general  expressions  in  every  opinion 
are  to  be  taken  in  connection  with  the  case  in  which  those  expressions  are 
used."     Mr.  Justice  Marshall  in  Cohens  v.  Virginia,  6  Wheat.  264,  399. 
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In  a  recent  famous  opinion  the  Supreme  Court  has 
quoted  with  high  respect  from  the  testimony  of  Benjamin 
Franklin  at  the  bar  of  the  House  of  Commons  in  1766,  the 
passage  quoted  beginning  with  the  words  "an  external 
tax  is  a  duty  laid  on  commodities  imported."1  He  was 
referring  to  commodities  imported  into  Pennsylvania. 
Was  he  excluding  from  consideration  commodities  brought 
over  from  Great  Britain  ?  Quite  the  contrary.  The  very 
questions  and  answers  upon  that  famous  examination  turned 
upon  "imports  from  Britain"  and  "  produce  from  your 
provinces  exported  to  Britain." 

Among  the  most  famous  events  leading  up  to  the  Amer- 
ican Revolution  were  the  "Non-importation  agreements" 
of  1765,  1767  and  1769.  If  these  did  not  include  importa- 
tions from  Great  Britain,  why  were  three  workmen  out  of 
every  ten  idle  in  Manchester?2 

The  First  Continental  Congress  resolved  "  That  *  *  * 
there  be  no  importation  into  British  America  from  Great 
Britain  or  Ireland  of  any  goods,  wTares  or  merchandise 
whatsoever."3  The  Association  of  1774  provided  that  if 
certain  British  statutes  were  not  repealed  within  a  year 
"  We  will  not  directly  or  indirectly  export  any  merchandise 
or  commodity  whatsoever  to  Great  Britain,  Ireland  or  the 
West  Indies,  except  rice  to  Europe  ;"4  and  a  later  resolu- 
tion declared  "  that  under  the  denomination  of  the  West 
Indies  this  Congress  means  to  comprehend  all  the  West 
India  islands,  British  or  foreign."5  The  British  statutes 
use  the  same  terminology.  Thus  the  famous  act  of  1767 
levied  its  duties  upon  glass,  paints,  paper  and  tea  "  im- 
ported from  Great  Britain  into  any  colony  or  plantation 
which  is  now  or  hereafter  may  be  under  the  dominion  of 
His  Majesty."6 

These  are  but  a  few  of  the  most  familiar  instances. 
Hardly  a  definition  is  more  susceptible  of  establishment 
than  that  of  the  word  export  as  used  in  the  eighteenth  cen- 
tury in  speaking  of  the  commerce  of  a  colonial  power. 

1  16  Pari.  Hist.  144,  quoted  in    Pollock  v.  Farmers'  Loan  &   Trust  Co. 
I57'U.  S.  429,  559.     2  Macaulay's  Chatham. 

3  September  27,  1774;    2  Curtis'  History  of  the  Constitution,  443. 

4  October  20,  1774,  id.  444.     5  August  1,  1775  !  l  Journal  Congr.    180. 
f'  7  Geo.  3,  c.  46.     The  words  export  and  exportation  were  of    course 

similarly  used,  as  in  4  Geo.  3,  c.  15, 
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If  my  argument  is  correct,  the  decision  in  the  Dooley 
case  is  demonstrably  wrong.  Historically,  it  may  be  said 
to  mark  the  opening  of  a  new  period.  The  Revolutionary 
statesmen  are  now  in  the  second  century  behind  us,  and 
their  most  familiar  language  has  become  strange  even  to 
the  American  courts.  Practically,  there  is  no  great  harm 
done.  The  export  clause  of  the  Constitution  is  out  of  date. 
It  belongs  to  the  period  of  our  industrial  history  when 
America  could  only  be  brought  to  unite  in  a  non-exporta- 
tion agreement  by  excepting  the  exportation  of  "  rice  to 
Europe,"  and  when  the  States  having  large  seaports  on  the 
Atlantic  could  combine  together  and  outvote  the  rest  of 
the  Union.  After  that  period  had  passed  the  most  apparent 
value  of  the  clause  was  prevention  of  federal  taxation  upon 
interstate  commerce  ;  but  that  was  long  ago  construed  away. 

Probably  the  court  has  now  said  its  last  word  upon  the 
export  clause.  It  has  seldom  come  up  for  consideration  in 
the  past,  and  does  not  seem  likely  to  come  up  again.  As  a 
matter  of  interest  to  the  student  of  constitutional  history, 
this  may  be  a  good  opportunity  to  edit  its  remains.  Its 
history  gives  a  curious  illustration  of  the  way  in  which  a 
constitutional  provision  may^be  warped  from  its  true  mean- 
ing by  judicial  language  in  decisions  each  of  which  was  a 
correct  disposition  of  the  case  in  hand. 

Our  Constitution  was  drawn  with  the  greatest  care  and 
skill ;  yet,  with  apparent  deliberation  and  to  avoid  question 
and  dispute  among  its  framers,  some  omissions,  ambiguities 
and  tautologies  were  permitted  to  remain.  The  most  strik- 
ing instance  of  the  latter  is  in  relation  to  the  taking  of  toll 
from  articles  imported  into  the  United  States.  Mr.  Justice 
Miller  says  that  Congress  does  this  under  the  power  to  levy 
imposts ;  but  if  the  word  imposts  were  omitted  the  same 
thing  could  be  done  under  the  power  to  levy  duties ;  if  the 
word  duties  were  omitted  the  same  thing  could  be  done 
under  the  power  to  levy  taxes  ;  and  it  is  undoubtedly  within 
the  power  to  regulate  commerce  with  foreign  nations1.     In 

That  the  power  to  regulate  commerce  authorized  the  imposition  of  im- 
post duties  is  recognized  by  all  our  early  writers  from  Franklin  and  Dick- 
inson to  Story  and  Clay,  by  Mr.  Justice  Gray  in  Leisy  v.  Hardin,  135  U.  S. 
at  p.  141,  and  by  the  Chief  Justice  in  the  case  now  under  consideration. 
That  such  duties  are  regulations  of  commerce  is  shown  by  such  interstate 
commerce  cases  as  Coe  v.  Errol,  116  U.  S.  517,  525-6. 
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the  clause  now  under  consideration,  although  it  especially 
relates  to  imposts,  the  words  tax  and  duty  are  used  and  the 
word  impost  omitted.  In  the  clause  preventing  the  states 
from  taxing  exports  and  imports,  the  word  tax  is  omitted 
and  the  words  imposts  and  duties  are  included.  Very  likely 
the  word  impost,  undoubtedly  pleonastic,  was  permitted  to 
remain  because  for  many  years  before  1787  "the  impost" 
had  been  a  phrase  in  familiar  use  as  equivalent  to  a  duty 
upon  imports  and  exports.  The  words  import  and  export, 
however,  were  not  confined-in  their  application  to  foreign 
trade;  the  most  cursory  examination  of  the  statute  books 
of  the  various  States  from  1776  to  1788  discloses  plenty  of 
instances  where  they  are  applied  to  interstate  commerce1. 
It  is  true  that,  so  far  as  our  meagre  reports  of  the  discus- 
sions in  constitutional  conventions  go,  there  is  no  mention 
of  interstate  commerce  in  relation  to  any  of  the  passages  in 
which  these  words  are  used  ;  but  it  is  not  safe  to  rely  over- 
much upon  omissions  where  so  little  of  the  work  is  reported 
and  where  the  main  work  was  done  outside  the  doors  of 
the  convention  and  between  its  sessions2.  We  have  the 
testimony  of  a  contemporary,  a  prominent  member  of  the 
Virginia  convention,  to  the  effect,  as  his  language  is  gener- 
ally understood,  that  the  words  in  question  were  applicable 
to  interstate  commerce3.  It  is  quite  probable  that  it  was 
in  order  to  avoid  any  claim  that  goods  imported  from  the 

1  "  An  act  to  prevent  sundry  articles  being  exported  from  this  to  the 
neighboring  States,"  Mass.  Stat.  1779  c.  13.  Levy  of  certain  duties  if  goods 
imported  from  abroad  into  another  State  "  with  the  design  and  intent  to 
be  imported  into  this  State  shall  be  imported  from  such  State 
into  this  State,"  Conn.  Stat.  1786  p.  270.  Duty  on  certain  goods 
"imported  into  this  State  from  the  States  of  Rhode  Island,  Connec- 
ticut, New  Jersey  and  Pennsylvania,"  N.  Y.  Stat.  1785  c.  34.  No  duties 
on  produce  "  of  the  State  from  which  they  shall  be  imported."  Va.  Stat. 
1786  c.  40.  Many  of  the  tariff,  inspection  and  embargo  acts  of  the  States 
clearly  contemplated  that  interstate  commerce  is  included  in  the  terms 
import  and  export,  unless  otherwise  specified.  See  N.  Y.  Stats.  1778,  c.  10  ; 
1784,  cc.  7,  10;  1785,  c. 68;  1788,0.  55;  N.J.Stat.  1779,0. 18;  Pa.  Stat.  1780, 
c.  190;  Va.  Stats.  I782,c.  51  ;  1788,  c.  1.  See  Madison's  Virginia  Resolu- 
tion of  November  30,  1785,  "That  no  State  shall  be  at  liberty  to  impose 
duties  on  any  goods,  wares  or  merchandise  imported  by  land  or  by  water 
from  any  other  State,  but  may  altogether  prohibit  the  importation  from  any 
State  of  any  particular  species  or  description  of  goods,"  etc.  1  Elliot's 
Debates,  1 14.  "  That  no  produce  of  the  United  Colonies  be  exported  ex- 
cept from  colony  to  colony  under  the  direction  of  the  committee,"  etc.  1 
Journal  Congr.  212,  November  i,  1775. 

2  See  Sparks'  Life  of  Gouverneur  Morris,  vol.  iii,  p.  322. 

3  Chief  Justice  Marshall,  at  12  Wheat.  449. 
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western  territories  might  be  dutiable  that  Madison  drafted 
our  first  tariff  act  so  as  to  be  applicable  only  to  "articles 
imported  from  foreign  countries."  These  words,  copied  into 
every  tariff  act  since  that  time,  came  up  at  last  for  judicial 
construction  when  a  latent  ambiguity  seemed  to  be  disclosed 
by  the  annexation  of  distant  colonies.1 

Probably  the  application  to  interstate  commerce  of  the 
words  import  and  export  never  would  have  been  disputed 
if  it  had  not  been  for  the  course  of  reasoning  adopted  by 
Chief  Justice  Marshall  as  one  ground  for  supporting  the 
decision  in  the  famous  case  of  Brown  v.  Maryland.2  That 
was  the  case  which  introduced  into  our  constitutional  law 
the  fruitful  doctrine  of  original  packages.  It  arose  from 
certain  legislation  which  imposed  a  uniform  license  tax 
upon  every  person  selling  foreign  goods,  whether  importer, 
middleman  or  retailer.3  Since  it  was  directed  only 
against  selling  foreign  goods,  and  therefore  gave  a  prefer- 
ence to  domestic  goods,  it  was  clearly  an  unlawful  attempt 
to  regulate  foreign  commerce  and  therefore  unconstitu- 
tional, and  it  is  probable  that  had  the  controversy  arisen 
fifty  years  later  the  decision  would  have  been  based  solely 
on  that  ground.4  That  the  statute  was  an  attempt  at  regu- 
lation of  foreign  commerce  was,  indeed,  one  of  the  grounds 
of  the  decision  of  the  Maryland  case.5  The  argument  in 
that  case,  however,  had  been  largely  upon  the  clause 
declaring  that  the  States,  except  in  certain  cases,  should 
not  "  lay  any  imposts  or  duties  on  imports  or  exports." 
Counsel  argued  that  the  right  to  import  implied  the  right 
to  sell ;  that  a  duty  on  the  sale  of  an  article  was  a  duty  on 
its  importation  ;  and  that  a  license  tax  on  the  business  of 
selling  imported  articles  was  equivalent  to  a  tax  on  the 
sales.  This  line  of  argument  was  adopted  by  the  Chief 
Justice.  The  question  thus  arose  at  what  time  in  the 
course  of  their  subsequent  history  imported  goods  passed 
beyond  the  protection  of  the  Federal  Constitution  and 
became  subject  to  general  taxation.     The  court  at  a  later 

1  DeLima  v.  Bidwell,  182  U.  S.  i.     2  12  Wheat.  419. 

3  The  analysis  of  the  law  by  Mr.  Justice  Thompson  in  his  dissenting 
opinion  was  undoubtedly  correct.  Compare  that  in  Hinson  v.  Lott,  8 
Wall.  148. 

4  Welton  v.  Missouri,  91  U.  S.  275.  Walling  v.  Michigan,  116  U.S. 
446,  455.      6  12  Wneat.  at  p.  445. 
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date  would  probably  have  established  the  test  whether  on 
the  one  hand  the  tax  is  levied  "  by  reason,  or  because  of 
their  exportation  or  intended  exportation,  or  whilst  they 
are  being  exported,"  or  whether  on  the  other  hand  they 
are  subjected  to  "a  general  tax  laid  on  all  property  alike, 
and  not  levied  on  goods  in  course  of  exportation,  nor 
because  of  their  intended  exportation."1  This  distinction, 
however,  did  not  occur  to  Chief  Justice  Marshall,  or  did 
not  impress  him  favorably.  He  thought  that  some  stage 
must  be  fixed  upon  in  the  history  of  the  goods  up  to  which 
they  should  remain  untaxable.  He  admitted  that  it  could 
not  be  found  by  any  very  logical  process,  but  that  it  was 
like  finding  a  point  in  shading  between  white  and  black. 
He  fixed  upon  the  moment  when  the  original  package  in 
which  the  goods  were  imported  was  broken  up  or  sold. 

Chief  Justice  Taney,  the  defeated  counsel  in  this  case, 
said  twenty  years  later  that  he  thought  no  better  dividing 
line  could  have  been  found  ;2  but  its  practical  application 
has  been  so  difficult  and  perplexing  that  when  the  court  first 
took  it  up  the  judges  were  unable  to  agree  upon  any 
ground  of  decision,  and  while  their  judgments  were  unani- 
mous it  seems  to  be  still  a  matter  of  doubt  whether  they 
have  not  been  overruled.3  The  important  point  about  the 
case  in  this  connection  is,  however,  that  it  has  been  so  con- 
strued as  to  make  chattels  imported  from  abroad  free  of  all 
State  taxation  until  the  original  packages  are  broken  or  sold;4 
a  construction  which,  though  subsequent  to  the  case  of  Wood- 
ruff v.  Parham,  was  already  foreshadowed  by  a  decision  in 
a  much  analogous  case5  Thus  the  very  serious  question 
facing  the  judges  in  the  Woodruff  case  was  this  :  whether 
the  doctrine  of  the  Maryland  case  should  be  extended  to 
what  their  predecessors  had  supposed  to  be  its  necessary 

1  Turpin  v.  Burgess,  117  U.  S.  504,  506-7;  Coe  v.  Errol,  116  U.  S. 
517,  525-6.     2  5  How.  at  p.  575. 

3  License  cases,  5  How.  504;  Leisy  v.  Hardin,  135  U.  S.  no,  118, 
135—47 ;  Schollenberger  v.  Pennsylvania,  171  U.  S.  1,  12  ;  Austin  v.  Ten- 
nessee, 179  U.  S.  343,  345,  350,  355,  377. 

4  Low  ?a  Austin,  13  Wall.  29.  The  opinion  of  the  Supreme  Court  of 
California  to  the  contrary  is  to  he  found  at  p.  31. 

5  Bank  of  Commerce  v.  New  York.  2  Black,  620,  reversing  People  v. 
Commissioners  of  Taxes,  23  N.  Y.  192,  and  construing  Weston  v.  City  of 
Charleston,  2  Pet.  449. 
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corollary,1  and  the  door  thus  opened  to  a  general  evasion 
of  taxation  by  carrying  goods  perhaps  a  few  rods  across  a 
State  line,  and  keeping  them  there  without  opening  the 
packages?  It  is  hardly  strange  that  the  court  should  have 
sought  some  way  to  prevent  this  consequence.  It  seems 
to  me  that  the  Woodruff  decision,  while  beneficial  in  its 
effect,  was  nevertheless  based  upon  vulnerable  arguments. 
The  historical  evidence  overlooked  by  the  court  I  have 
already  alluded  to.  The  court  seems  to  have  been  im- 
pressed by  the  fact  that  if  the  prohibition  against  the  tax- 
ation of  exports  by  Congress  applies  to  interstate  com- 
merce, then  the  power  to  lay  imposts  is  in  so  far  "  curiously 
rendered  nugatory."  That  it  is  rendered  in  so  far  nugatory 
is  true,  but  it  is  difficult  to  perceive  why  making  an  excep- 
tion to  a  general  power  should  be  called  curious.  The 
general  power  to  lay  imposts  includes  the  taxation  of  ex- 
ports to  foreign  lands,  and  is  undoubtedly  to  that  extent 
rendered  nugatory  by  exception.  Furthermore  (in  answer- 
ing the  objection  that,  if  goods  sent  from  one  State  to  an- 
other are  not  exports,  then  Congress  has  power  to  tax 
interstate  commerce  to  any  extent),  the  court  replies  that 
Congress  has  no  right  to  tax  exports  of  any  kind  except 
under  its  right  to  levy  imposts  ;  that  the  word  imposts,  as 
used  in  the  Constitution,  gives  no  right  to  lay  duties  on  in- 
terstate commerce;  and  that  hence  "  we  have,  in  the  power 
to  lay  duties  on  imports  from  abroad,  and  the  prohibition 
to  lay  such  duties  on  exports  to  other  countries,  the  power 
and  its  limitations  concerning  imposts."2     But,  as  we  have 

1  The  opinion  of  Chief  Justice  Marshall  on  this  point  was  doubted 
twenty  years  later  by  Justice  McLean  in  the  License  cases,  5  How.  at  p. 
594 ;  but  later  still,  when  the  point  was  squarely  presented  before  a  court 
still  containing  six  of  the  License  case  justices,  including  McLean,  its 
unanimous  opinion,  by  Chief  Justice  Taney,  assumed  without  question  that 
the  word  exports  applied  to  interstate  commerce,  and  this  was  conceded  by 
no  less  eminent  a  counsel  than  Judah  P.  Benjamin.  Almy  v.  California,  24 
How.  169.  In  Woodruff  v.  Parham,  Marshall's  statement  was  called  a 
"casual  remark,"  and  in  the  Dooley  case  it  is  called  a  "  mere  suggestion," 
but  it  bears  marks  of  having  been  deliberately  made,  with  the  concurrence 
of  the  court,  in  order  to  avoid  any  inference  to  the  contrary  from  the  use 
of  the  word  "  foreign  "  at  various  points  in  the  preceding  portions  of  his 
opinion. 

2  It  will  be  noticed  that  this  reasoning  is  inconsistent  with  the  present 
decision,  which,  therefore,  is  not  supported  by  the  Woodruff  case.  If 
Porto  Rico  is  "  abroad,"  to  be  ranked  among  "  other  countries,"  the  tax  on 
exports  thereto  is  expressly  forbidden.  If  Porto  Rico  is  not  "abroad," 
among  "  other  countries,"  then  the  tax  is  said  to  be  void  for  lack  of  power. 
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already  seen,  ii  the  word  imposts  is  not  broad  enough  to 
cover  a  tax  on  interstate  commerce,  there  are  other  powers 
expressly  granted  to  Congress  which  are  amply  sufficient. 
By  reading  between  the  lines  we  can  readily  perceive  that  to 
at  least  one  of  our  greatest  judges  the  reasoning  of  Woodruff 
v.  Parham  has  not  appealed.1  But  it  has  ever  since  been 
followed.  Its  results  have  been  curative,  and  if  it  is  based 
upon  errors,  they  are  such  as  the  nation  is  able  to  survive.2 

Edward  B.  Whitney. 

1  Mr.  Justice  Bradley,  in  Coe  v.  Errol,  116  U.  S.  at  pp.  525-6. 

2  While  the  scope  of  the  export  clause  has  been  narrowed,  its  enforce- 
ment has  become  more  strict.     Fairbank  v.  United  States,  181  U.  S.,  283. 


DELIBERATE  LEGISLATION.* 

'THE   proceedings   of   our  State   legislatures   too   com- 
rnonly  invite  increasing  censure  as  recurring  sessions 
swell  the  bulk  of  statute  law  with  grave  detraction  from  its 
value. 

Surely  after  a  century  of  experience  the  people  of  the 
United  States  should  have  advanced  the  regulation  of 
State  affairs  by  statute  beyond  the  stage  of  incessant  experi- 
ment. New  laws  must,  indeed,  meet  new  conditions,  and 
amendments  correct  inevitable  errors.  Never  will  legis- 
lators stand  mute  before  the  perfection  of  a  final  code  ;  but 
never  should  they  become  garrulous. 

How  our  statute  law  expands  !  The  last  legislative  ses- 
sions in  the  forty-five  States  added  to  its  overgrown  bulk 
about  twenty-five  thousand  pages.  Yet  this  large  output 
represents  the  self-repressed  activity  of  legislatures,  the 
approved  portion  of  the  larger  number  of  bills  introduced. 

In  a  measure  the  statutes  of  all  the  States  are  of  concern 
in  each.  As  no  State  bestows  upon  its  own  community 
the  exclusive  benefit  of  its  wise  laws,  so  none  bears  the 
whole  burden  of  its  unwise  laws.  A  legislature,  even  in 
its  general  conduct  is  not  without  influence  beyond  the 
jurisdiction,  and  in  dealing  with  questions  of  business  and 
property  it  is  likely  to  touch  at  some  point  the  network  of 
commercial  interests  spread  over  all  the  country. 

To  one  impressed  by  the  seriousness  of  law,  and  the 
difficulty  of  promulgating  sound  principle  in  good  form 
the  great  volume  of  statutes  suggests  suspicion  of  its 
quality,  which  is  confirmed  by  inspection.  A  glance  over 
the  statute  books  discloses  much  malpractice  of  the  drafts- 
man's art.  Ungrammatical  expressions  are  not  unmarked. 
Ambiguities,  obscurities,  prolixities  and  disorderly  se- 
quence of  clauses  are  unpardonably  common. 

*  This  paper  was  read  January  22c!,  1902,  at  the  annual  meeting  of 
the  New  York  State  Bar  Association,  held  at  Albany. 
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Keener  scrutiny  reveals  provisions  framed  in  ignorance 
that  the  rule  they  would  enact  is  already  inscribed  in 
statute  or  declared  by  the  courts.  Again,  an  act  offends  more 
deeply  by  disturbing  conditions  beyond  its  intended  pur- 
view. Preoccupied  with  a  particular  subject,  ignorant  or 
careless  of  related  matters,  the  draftsman  of  the  bill  fails  to 
anticipate  its  ramifications,  with  the  result  that  the  project 
of  limited  purpose  becomes  a  statute  creating  unforeseen 
complications. 

A  body  of  statutes  displaying  so  much  careless  work 
will  not  be  free  from  graver  faults.  Too  often  lolly  decrees 
its  whim,  prejudice  its  injustice,  and  sinister  forces  serve 
sinister  interests. 

One  need  not  divide  the  mass  of  bad  law  according  to 
its  genesis  in  carelessness  or  in  design,  though,  doubtless, 
carelessness  works  the  greater  mischief ;  nor  determine 
its  comparative  incidence  in  the  several  States ;  nor 
weigh  its  evil  against  the  virtue  of  sound  law.  All  States, 
all  legislative  sessions  do  not  offend  in  equal  degree.  Some 
States  may  be  comparatively  free  from  reproach,  though  I 
know  of  none  that  stands  distinguished  above  its  fellows  by 
reason  of  the  excellence  of  its  laws.  Throughout  the 
country  substantial  gains  are  recorded  each  year  in  various 
departments  of  statutory  jurisprudence.  Yet  when  meri- 
torious law  has  been  winnowed  there  remains  a  growing 
heap  of  misbegotten  statutes  each  entailing  its  peculiar 
evils,  and  in  bulk  attainting  the  majesty  of  law  itself.  How 
easy  to  preach  respect  for  law!  How  difficult  often  to 
command  it  for  the  best  law  !  How  absurd  to  expect  it 
for  garrulous,  obscure,  capricious,  sometimes  even  disreput- 
able writings,  gaining  mischievous  importance  only  from 
the  State's  imprimatur  ! 

The  assertion  that  a  passion  for  lawmaking  begets  a 
passion  for  lawbreaking  may  be  as  hollow  as  most  sounding 
paradoxes,  but,  assuredly,  multiplication  of  statutes  bespeaks 
an  ignorance  and  an  uncertainty  in  the  promulgation  of 
law  which  inevitably  weaken  its  authority. 

Most  of  the  States  try  to  curb  the  activity  of  legisla- 
tures   by   restricting    their    seasons   of    opportunity.      In 
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thirty-seven  of  the  forty-five  States  the  sessions  are  biennial. 
In  thirty-one  they  are  limited  to  terms  ranging  from  forty 
to  ninety  days. 

The  reason  for  the  biennial  session  deserves  Mr.  William 
Allen  Butler's  biting  comment :  "  For  a  people  claiming 
pre-eminence  in  the  sphere  of  popular  government  it  seems 
hardly  creditable  that  in  their  seeming  despair  of  a  cure  for 
the  chronic  evils  of  legislation,  they  should  be  able  to  miti- 
gate them  only  by  making  them  intermittent."  (Address 
before  the  American  Bar  Association,  1886).  Neither  the 
biennial,  nor  the  limited  session  seems  to  produce  law  of 
peculiar  excellence.  The  legislators  of  Pennsylvania  and 
Texas,  meeting  every  other  year,  do  not  show  better  work 
than  their  brethren  in  New  York  and  Minnesota  who  meet 
annually.  The  laws  of  West  Virginia,  enacted  perforce 
within  forty-five  days,  are  not  superior  to  the  laws  of  Maine 
passed  in  unlimited  sessions. 

In  the  legislatures  themselves  the  powers  of  presiding 
officers  and  committees  operate  to  restrict  somewhat  the 
production  of  statutes.  Always  these  powers  must  be 
strongly  wielded  to  promote  the  orderly  progress  of  busi- 
ness, yet  for  this  We  often  pay  a  heavy  price  in  the  concen- 
tration of  actual  legislative  power  in  the  inner  council  of  a 
partisan  majority. 

These  devices  for  regulating  the  seasons  and  conduct  of 
State  legislatures  do  not  maintain  a  high  standard  of  law  ;  at 
best  they  are  brakes  on  a  machine  which  is  incompetent  to 
perform  its  task.  Until  the  machine  be  made  efficient  we 
cannot  expect  relief.  And  no  civic  duty  is  more  impressive 
than  improving  the  conduct  of  State  affairs  so  far  as  this  is 
determinable  by  statute  law.  The  enticements  of  national 
affairs — never  more  alluring,  the  pressure  of  municipal  prob- 
lems— never  so  insistent,  must  not  divert  us  from  the  truth 
that  the  State  is  our  political  unit,  and  the  mainspring  of 
our  greater  and  lesser  organizations.  How  shall  the  city 
prosper  unless  the  State  be  efficient  ?  If  the  States  be  ineffi- 
cient how  shall  the  United  States  flourish!  Year  by 
year  emphasizes  the  good  fortune  that  founded  the  repub- 
lic in  States  united.  Our  dual  system  assures  that  division 
of  the  labor  of  administering  national  and  local  affairs,  whose 
apportionment,  once  in  bitter  controversy  ending  in  war, 
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has  at  last  been  denned  with  approximate  certainty  and 
reasonable  satisfaction.  It  is  this  system  which  has  from 
time  to  time  permitted  the  enlargement  of  our  territory 
with  advantage,  where  the  new  land  was  marked  as  the 
future  seat  of  new  States.  Thus  the  republic  embraces  a 
domain  of  imperial  breadth  and  a  people  of  imperial  diver- 
sities, without  concentrating  all  power  in  an  imperial 
capitol.  And  invigorating  expansion  must  ever  contem- 
plate the  eventual  extension  of  federal  supremacy  over 
additional  States  ;  never  the  proconsular  rule  of  subject 
peoples,  which  gains  no  merit  by  being  miscalled  a  'colo- 
nial system,'  and  no  respectable  place  in  our  polity  by  a 
wire-drawn  differentiation  of  constitutional  'incorporation' 
from  constitutional  '  acquisition.' 

With  the  tenor  of  my  indictment  of  statute  law,  I  expect 
the  agreement  of  competent  judges,  indeed  I  have  but  fol- 
lowed the  lead  of  pre-eminent  members  of  the  bar  who  for 
years  have  denounced  its  general  condition.  Shall  I  not 
be  sustained  also  in  asserting  that  the  cure  for  ills  so  pro- 
found must  he  heroic? 

The  poison  of  bad  law  circulates  through  every  vein  of 
the  body  politic,  and  often  they  who  suffer  most  are  least 
cognizant  of  the  cause.  Naturally  the  most  intelligent 
resentment  comes  from  lawyers,  for  they  best  appreciate 
the  connection  between  the  cause  and  the  effect;  and  our 
profession  should  prescribe  the  cure.  Here  is  not  merely  the 
opportunity  of  the  American  bar.  Here  is  a  duty  imposed 
by  the  reproach  cast  upon  us  by  the  existing  conditions.  Few 
laws  are  drafted  by  laymen.  Our  ignorance,  our  careless- 
ness, our  obeisance  to  noxious  influences  are  immediately 
responsible  for  most  of  the  statutory  texts  condemned  by  our 
wisdom,  our  skill  and  our  public  spirit. 

If  personal  unfitness  of  legislators  is  the  only  assailable 
cause  of  bad  laws — this  is  not  an  uncommon  diagnosis — 
the  evil  is  beyond  the  reach  of  any  specific  remedy  that 
will  respect  the  principle,  of  representative  government 
to  which  I  believe  we  are  thoroughly,  and,  in  view  of 
alternative  systems,  wisely  committed.  Even  an  educa- 
tional test  for  suffrage  would   not  hit  the  mark,  for  illit- 
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erates  rarely  inspire  and  are  incapable  of  formulating  a 
project  of  law.  Whatever  evils  a  high  percentage  of  illit- 
eracy may  inflict  on  a  community  it  is  not  a  special  factor 
in  our  legislative  problem. 

If,  I  say,  unfitness  of  legislators  is  the  sole  object  for 
attack,  the  improvement  of  statute  law,  with  many  another 
good  cause,  must  take  its  chance  in  the  secular  struggles 
between  right  and  wrong,  wisdom  and  folly.  But  I 
am  convinced  that  the  mischief  is  due  largely  to  a  defect 
in  the  process  of  lawmaking  which,  once  marked,  will  indi- 
cate unerringly  the  curative  principle.  Realize  that  the 
conditions  under  which  projects  of  law  are  frequently 
considered  discourage  good  work  even  by  good  work- 
men, whilst  ill  results  multiply  in  atmospheres  of  incom- 
petency and  corruption.  Consider  the  labor  bestowed  by 
the  conscientious  lawyer  upon  the  finished  statute  brought 
for  interpretation.  Mark  the  great  volume  of  bills  dumped 
upon  small  bodies  of  men.  Then,  at  least,  cease  to  wonder 
why  our  statute  law  falls  so  far  short  of  excellence.  Six 
hundred  and  fifty-seven  bills  were  introduced  at  a  recent 
session  in  New  Jersey,  1,174  in  Illinois,  1,300  in  Massa- 
chusetts, 1,566  in  Pennsylvania,  4,553  in  New  York.  How 
can  legislatures  so  gorged  with  raw  material  be  expected  to 
sift  the  mass  and  turn  out  an  admirable  product? 

I  have  no  direct  method  to  propose  for  diminishing  the 
volume,  of  bills.  Methods  have  been  suggested  but  they 
have  come  to  nothing,  and  the  right  of  each  representa- 
tive legislator  at  least  to  present  projects  to  his  colleagues 
is  not  likely  to  be  substantially  qualified.  Indeed,  very 
prolific  sources  of  projects  are  quite  beyond  the  reach  of 
direct  attack.  What  constitutional  mandate  will  suppress 
the  exaggerated  idea  of  the  function  of  statute  law,  the 
zeal  for  decreeing  all  sorts  of  impressions  and  notions,  the 
desire  for  change  and  experiment?  Yet  I  believe  that  the 
conservative  principle  of  lawmaking  I  shall  advocate  would 
tend  to  diminish  the  activity  of  these  restless  forces  by  at 
once  making  their  course  more  difficult,  and  presenting  a 
better  statute  book  as  a  model. 

Accepting  the  unlimited  privilege  of  introducing  bills 
as  fixed  at  present  in  our  procedure,  let  us  turn  to  their 
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disposition.  How  shall  a  small  body  of  legislators  be  enabled 
to  deal  with  an  illimitable  supply  of  bills — approving, 
amending  and  rejecting  them  according  to  their  deserts? 
This  is  the  practical  problem  of  legislation. 

Experience  demonstrates  that  the  needs  of  the  States  do 
not  demand  speedy  action  upon  all  projected  laws.  Even 
the  annual  session  is  largely  displaced  by  the  biennal  ses- 
sion, which  in  its  working  has  established  the  fact  that  a 
State  suffers  no  detriment  merely  through  lack  of  ability  to 
pass  laws  in  each  successive  year.  The  established  position 
that,  without  prejudice  to  the  public  interest,  a  conceived 
project  of  law  may  well  wait  a  very  long  time  before  its 
submission  to  a  vote,  should  encourage  us  to  take  advanced 
ground  and  preface  the  season  of  action  by  a  long  and 
open  season  of  deliberation. 

Compulsory  deliberation  is  my  remedy  for  improving 
the  statute  law.  Its  commendation  is  the  special  purpose  of 
this  paper,  and  I  shall  be  content  if  its  principle  shall  find 
acceptance,  being  well  assured  that  a  method  of  applica- 
tion will  be  forthcoming.  Yet  rather  than  seem  neglectful 
of  the  practical  side  of  the  question  I  submit  a  rough  draft 
of  procedure : 

I.  State  legislatures  shall  convene  in  January  and 
after  a  limited  session  shall  take  a  recess  to  a  limited 
session  in  the  autumn. 

This  recess  will  provide  a  season  of  deliberation  without 
disturbing  the  present  system  of  electing  legislators  in  any 
State.  But  if  for  any  reason  a  second  session  in  one  year 
is  not  desired  the  season  may  be  prolonged  to  a  session 
held  early  in  the  next  year.  In  this  event  legislators  who 
in  States  having  biennial  sessions  are  elected  for  two 
years  in  the  lower,  and  usually  four  in  the  upper  chamber, 
will  simply  convene  in  each  year,  instead  of  in  alternate 
years.  But  in  States  having  annual  sessions  the  members 
of  the  lower  chamber  are  elected  for  a  single  year,  so  the 
prolongation  of  the  recess  would  deprive  them  of  a  vote  on 
bills  they  wished  to  introduce.  To  avoid  this  deprivation, 
and  place  the  members  of  the  lower  chamber  on  an  equal 
footing  with  those  of  the  upper,  who  are  elected  for  longer 
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terms,  they  must  be  chosen  for  two  years.  In  short  the 
prolongation  of^the  recess  must  be  followed  by  the  election 
of  all  legislators  for  two  years  or  a  multiple  thereof. 

II.  Bills  shall  be  introduced  in  an  early  and  stated 
period  of  the  first  session. 

This  to  give  early  notice  of  projects  of  law,  and  afford  time 
for  due  consideration  in  committee. 

III.  There  shall  be  presented  with  each  bill  a 
memorandum  reciting  the  reason  for  its  introduction 
and  its  effect,  if  any,  on  existing  law. 

This  aid  to  digestion  should  recommend  itself.  If  a  per- 
son conceiving  a  project  of  law  has  not  thoroughly  con- 
sidered its  subject  and  bearings  he  should  be  discouraged 
from  throwing  his  crude  notion  to  the  legislature.  If  his 
project  be  matured  he  should  willingly  facilitate  its  consid- 
eration by  filing  a  memorandum. 

IV.  Each  bill  shall  be  referred  to  its  proper  com- 
mittee who  shall  be  obliged  to  report  back  every  bill 
endorsed  by  a  certain  proportion  of  the  legislators — 
a  substantial  proportion  but  less  than  a  majority.  In 
the  case  of  a  bill  required  by  the  constitution  to 
originate  in  a  specified  chamber  the  proportion  shall 
be  based  on  the  membership  of  that  chamber.  The 
proportion  of  other  bills  shall  be  based  on  the  com- 
bined membership  of  both  chambers.  A  bill  not 
accompanied  by  the  endorsement  may  be  reported 
or  not  at  the  discretion  of  the  committee. 

This  will  assure  the  consideration  of  measures  pressed 
by  a  substantial  minority.  The  reason  why  endorsement 
for  the  generality  of  bills  is  to  be  obtained  from  the  whole 
body  of  legislators,  instead  of  from  the  chamber  of  introduc- 
tion is  that  in  the  latter  case  too  large  a  proportion  of  bills 
would  seek  introduction  in  the  upper,  and  smaller  chamber. 

V.  The  report  shall  contain  the  original  bill,  such 
amendments  as  the  committee  may  suggest  except  as 
to  substance  of  title,  and  recommendations  respecting 
final  disposition.  The  report  together  with  the 
memorandum  and  a  minority  report,  if  any,  shall  be 
printed  as  a  public  document. 
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VI.  At  the  second  session  of  the  legislature  the 
bills  and  amendments  reported  as  above  shall  be 
laid  before  the  chamber  where  they  originated,  and 
without  further  reference  to  any  committee  shall  be 
disposed  of  in  usual  course.  And  no  new  bills  shall 
be  introduced  in  this  session  except  as  hereinafter 
permitted. 

VII.  The  bills  carried  over  to  the  second  session 
shall  there  be  amendable  in  all  respects  save  sub- 
stance of  title. 

This  exception  will  prevent  the  introduction  of  new 
projects  under  guise  of  amendment,  as  State  constitutions 
generally  provide  that  a  bill  shall  relate  to  a  single  subject 
which  shall  be  expressed  in  its  title. 

VIII.  Bills  in  the  following  classes  may  be  intro- 
duced and  passed  at  either  session,  excepting  classes 
{b)  and  (c)  which  shall  be  disposed  of  at  the  first 
session ;  and  they  may  be  presented  without  mem- 
orandum : 

(a)  Bills  for  the  correction  of  patent  errors  in 
statutes ; 

(b)  Bills  appropriating  money  for  current  ex- 
penses, provided  that  new  undertakings  shall  not  be 
authorized  under  cover  of  appropriations  ; 

(c)  Routine  bills,  such  as  bills  changing  the  names 
of  persons,  etc. ; 

(d)  Bills  relating  to  the  military  service,  and  to 
quarantine;  and  bills  of  relief  in  cases  of  catastrophe. 
These  bills  may  include  appropriations. 

Probably  the  regular  carrying  over  of  bills  to  the  next 
session  has  been  proposed  before.  Possibly  it  has  been 
tried.  At  any  rate  it  is  suggestive  of  a  favored  method  of 
amending  constitutions — the  approval  of  a  proposed  amend- 
ment by  two  successive  legislatures  before  it  is  submitted 
to  popular  vote.  It  does  not  involve,  however,  so  elaborate 
a  process,  but  it  does  bespeak  for  statutes  a  dignity 
approaching  more  nearly  the  dignity  of  constitutions.  We 
have  come  to  lean  so  heavily  upon  constitutions  that  we 
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are  by  way  of  holding  statute  law  in  relatively  light  esteem. 
A  mischievous  discrimination  —for  where  the  constitution 
touches  the  daily  affairs  of  life  once  the  statutes  touch  them 
scores  of  times,  and  during  the  term  of  their  existence  their 
obligation  is  equal,  in  theory,  to  that  of  the  organic  law. 
Yet  where  the  statute  is  lightly  made  and  lightly  altered  it 
is  inevitably  contrasted  with  the  constitution  to  its  dispar- 
agement. 

The  season  of  deliberation  would  give  freer  play  to 
wholesome  influences  in  the  making  of  laws. 

"Publicity"  is  being  prescribed  for  many  diseases  of 
the  body  politic.  One  is  not  always  sure  what  its  advocates 
mean.  Sometimes  one  suspects  them  of  rolling  it  on  their 
tongues  for  the  soothing  sound  of  it,  like  the  woman  who 
found  solace  in  "  Mesopotamia."  But  "  publicity  *'  for  pro- 
jects of  law  conveys  clear  and  positive  meanings  :  That  we 
shall  know  just  what  our  neighbors  are  asking  from  the  legis- 
lature; that  our  interests  shall  not  be  damaged  by  assaults 
too  quietly  planned  and  too  swiftly  delivered  to  be  con- 
tested;  that  public  opinion  may  express  itself  intelligently 
upon  proposed  laws. 

"But  what  is  this  'public  opinion'?"  The  opinion  I 
have  in  mind  is  not  drawn  from  any  section  of  the  com- 
munity. It  comes  from  persons  in  all  walks  of  life  who 
display  a  thoughtful  interest  in  affairs.  It  is  not  always 
united ;  its  prevailing  note  in  controversies  of  the  day  is 
not  always  sagacious;  but  first  and  last  it  is  the  best  force 
in  popular  government. 

At  present  public  opinion  has  too  little  influence  on  leg- 
islation. Projects  of  law  are  frequently  introduced  in  the 
legislature  without  previous  notice,  and  are  rarely  heralded 
in  precise  form.  When  the  session  is  under  way  and  the 
bills  pour  in  it  is  often  difficult  for  public  opinion  to  crystal- 
lize and  impress  itself  even  on  projects  of  great  concern  ; 
and  the  generality  of  bills  run  their  course  with  little 
comment. 

The  argument  that  whilst  public  opinion  may  not  exert 
its  proper  influence  on  the  making  of  laws  it  may  be  pre- 
sumed to  approve  the  enactments  it  does  not  denounce,  is 
inconsequential  where  the   whole  purpose  of  a  bad  bill  is 
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gained  by  its  passage — a  wrong  is  condoned,  an  improvi- 
dent contract  clinched.  And  the  argument  is  merely 
plausible  in  respect  of  ill  advised  laws  too  petty  in  them- 
selves, or  too  limited  in  their  range  to  arouse  a  demand  for 
repeal  strong  enough  to  overcome  the  vis  inertia  which 
tends  to  keep  statutes  in  place.  Anyhow,  denouncing  stat- 
utes is  an  inefficient  substitute  for  criticising  bills;  and 
even  the  repeal  of  a  mistaken  law  is  but  the  confession  of 
an  error  which  during  its  currency  may  have  caused  sub- 
stantial, perhaps  irremediable  harm. 

The  distribution  of  public  opinion  would  vary  with  each 
particular  project  of  law.  A  ballot  bill  would  excite  wide 
interest.  A  local  government  bill  would  appeal  to  special 
constituencies.  Each  project  would  attract  attention  from 
the  group  particularly  concerned  in  its  subject. 

Beside  the  general  influence  of  public  opinion,  expert 
knowledge  would  enlarge  materially  its  contribution  to 
legislation.  Men  skilled  in  the  arts  and  sciences,  and  experi- 
enced in  social  and  economic  questions  would  comment  on 
the  substance  of  bills  touching  their  special  province. 
Especially  valuable  would  be  the  scrutiny  of  bills  by  legal 
experts.  I  have  attributed  to  lawyers  the  texts  of  the  laws 
that  plague  us.  I  have  urged  upon  our  profession  as  a 
whole  the  duty  of  repressing  the  activity  of  its  members  in 
defacing  the  statute  books ;  and  now  I  suggest  the  oppor- 
tunity for  its  performance.  During  the  long  pendency  of 
bills  many  lawyers  would  make  independent  comment  on 
this  one  and  that,  and  in  this  way  many  texts  would  receive 
fair  attention.  More  satisfactory  results  could  be  attained 
through  a  systematic  scrutiny  which  the  profession  is  well 
able  to  bestow.  Bar  associations  are  now  organized  in 
nearly  every  State  and  in  many  cities  and  counties.  In 
each  State  these  associations  could,  through  a  systematic 
division  of  labor  among  different  committees,  subject  every 
pending  bill  to  scrutiny  without  calling  upon  any  member 
for  too  onerous  a  service.  Indeed,  competent  lawyers 
would  be  privileged  in  giving  to  the  examination  of  bills  a 
fraction  of  the  time  they  now  waste  in  deciphering  statutes. 
And  a  broader  opportunity  for  effective  and  disinterested 
service  in  the  formative  stage  of  statute  law  should 
encourage   the   draftsman's   art   in    our   profession.       The 
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common  texts  of  the  law  have  developed  our  critical 
powers  so  greatly  that  picking  a  statute  to  pieces  is  an 
ordinary  accomplishment,  and  "  driving  a  coach  and  four 
through  an  act  "  does  not  argue  marked  ability.  But  the 
rarer  power  of  formulation  is  not  exemplified  even  to  the 
degree  we  may  fairly  demand,  and  we  may  expect  that  a 
broader  opportunity  will  increase  its  manifestations. 
Indeed,  the  unofficial  scrutiny  and  suggestion  of  the  bar 
might  ultimately  be  reinforced  by  the  work  of  an  official 
advisory  council.  The  draftsman's  art — the  art  of  present- 
ing law  in  a  form  clarifying  its  purpose — should  be  taught 
in  every  law  school,  and  be  practiced  by  the  profession  as 
an  indispensable  means  for  assuring  that  comprehension  of 
the  State's  commands  which  must  precede  intelligent 
obedience. 

It  is  reasonable  to  expect  that  the  publication  of  a 
project  of  law  many  months  prior  to  the  time  for  acting 
upon  it  would  evoke  whatever  there  is  in  the  community  of 
real  concern  in  its  subject,  and  a  valuable  contribution  of 
expert  knowledge  in  respect  of  both  form  and  substance — 
all  to  the  benefit  of  the  legislature  in  passing  judgment. 

The  new  procedure  should  alleviate  conditions  which  in 
many  States  embarrass  the  beneficial  exertion  of  legislative 
power. 

Our  great  political  parties  are  grouped  under  federal 
standards.  In  each  State  their  interests  are  managed  by 
local  organizations.  State  elections,  whether  synchronous 
with  federal  elections  or  not,  are  always  contested  by  federal 
parties.  Probably  these  conditions  are  stable  :  government 
by  party  will  endure,  and  it  is  unlikely  that  federal  and 
State  questions  will  ever  draw  separate  partisan  lines  among 
the  great  body  of  electors.  Yet  the  present  working  of  the 
federal  party  system  has  a  tendency  to  exalt  federal  issues 
in  the  general  estimation,  at  the  expense  of  local  affairs  ; 
and  sometimes  it  enables  an  inner  council,  or  even  a  master 
spirit  of  the  dominant  party  to  control  legislation,  with 
degradation  of  popular  government  as  the  inevitable  con- 
comitant, and  gross  corruption  as  the  common  result. 

Under  the  new  procedure  the  public  consideration  of 
the   matters  involved   in  bills  carried  over  to  the  second 
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session  would  be  generally  free  from  partisan  bias,  thus 
bringing  to  our  State  affairs  a  larger  measure  of  independ- 
ent thought.  And  those  party  organizations  which  have 
degenerated  into  machines  for  promoting  the  fortunes  of 
individuals  would  have  fewer  favors  to  barter  and  sell, 
fewer  opportunities  for  levying  blackmail;  for,  with  the 
passing  of  secrecy  and  dispatch  from  the  making  of  laws, 
corruption  loses  both  its  cloak  and  its  dagger.  A  bill  that 
must  be  exposed  to  view  for  a  long  period  prior  to  its  dis- 
position will  seldom  be  marketable  either  as  a  benefit  to  be 
enacted,  or  a  threat  to  be  withdrawn. 

Then,  when  legislatures  offer  a  larger  opportunity  for 
the  sober  consideration  of  State  affairs,  and  a  smaller  for 
profit,  we  may  expect  them  to  attract  a  larger  proportion 
of  competent  members. 

I  do  not  anticipate  Utopian  results  from  the  new  proce- 
dure. Institutional  reform  is  at  best  the  improvement  of  ma- 
chinery whose  efficiency  must  forever  depend  upon  the 
measure  of  intelligence  and  rectitude  manifested  in  its  con- 
trol. Yet  each  improvement  develops  the  force  of  these 
qualities  by  affording  them  freer  play. 

I  am  sure  that  if  legislators  shall  be  compelled  to  pause 
before  they  speak,  and  to  submit  their  projects  to  leisurely 
and  severe  scrutiny,  the  form  and  substance  of  our  statute 
law  will  be  improved,  and  its  volume  reduced  to  a  compass 
more  nearly  representing  the  needs  of  the  Commonwealths. 

Carman  F.  Randolph. 
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NOTES 


Suretyship — Parol  Promise  of  Indemnity. — Perhaps  no  ques- 
tion in  the  law  of  guaranty  has  given  rise  to  more  confusion  than 
that  of  the  applicability  of  the  statute  of  frauds  to  the  case  of  a 
defendant's  parol  promise  to  indemnify  another  for  becoming  surety 
for  a  third.  The  English  decisions  on  this  point  abound  in  subtle 
distinctions  and  conflicting  conclusions  ;  the  modern  doctrine  in 
that  country  seems  to  favor  the  exclusion  of  such  a  promise  from 
the  operation  of  the  statute  as  not  being  one  ' '  to  answer  for  the 
debt,  default,  or  miscarriage  of  another."  And  this  is  the  view 
which  obtains  in  the  majority  of  American  jurisdictions,  though  our 
decisions  are  in  hopeless  conflict.  The  reasons  given  for  taking  the 
one  position  or  the  other  are  widely  diverse,  and  many  of  those  courts 
which  apply  the  English  rule  have  avoided  any  discussion  of  prin- 
ciple, contenting  themselves  with  a  reference  to  the  broad  state- 
ment of  Bayley,  J.,  in  Thomas  v.  Cook  (1828)  8  B.  &  C.  728:  "A 
promise  to  indemnify  does  not  fall  within  either  the  words  or  the 
policy  of  the  statute  of  frauds." 

This  question  came  before  the  Court  of  Errors  and  Appeals  of 
New  Jersey  in  the  recent  case  of  Hartley  v.  Sandford  (1901)  50 
Atl.  454.  The  plaintiff,  having  become  surety  for  the  defendant's 
son  at  the  father's  request,  brought  suit  upon  the  latter's  promise  of 
indemnity,  but  recovery  was  denied  because  the  promise  was  not 
evidenced  by  writing.  The  court  found  but  one  of  its  own  de- 
cisions bearing  on  the  point  in  question  ;  in  Apgars  Adm'rsv.  Hiler 
(1854)  24  N.  J.  Law,  812,  the  parol  promise  was  between  two 
persons  who  'signed  a  note  as  sureties  for  a  third  signer,  and  it  was 
held  that  the  statute  did  not  apply.  The  court,  however,  contends 
that  in  the  latter  case  the  promise  was  really  to  pay  the  promisor's 
own  debt  to  his  co-surety,  while  in  the  former  the  defendant's  en- 
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gagement  was  to  answer  for  the  debt  of  a  third  party,  the  promisor 
being  under  no  obligation  to  the  promisee  other  than  that  incurred 
by  the  promise  of  indemnity.  And  on  this  ground  the  decision  is 
based.  The  leading  case  of  Thomas  v.  Cook,  supra,  involved  a 
promise  to  a  co-surety,  as  did  Apgar's  case,  and  recovery  was  al- 
lowed, but  in  Green  v.  Cresswell  (1839)  I0  A-  &  E.  453.  where 
the  statute  was  applied,  there  was  no  relation  of  co-suretyship. 
These  two  cases  have  been  said  to  be  distinguishable  on  the  ground 
taken  in  the  principal  case.  Green  v.  Cresswell,  however,  is  gen- 
erally considered  to  have  been  over-ruled  by  modern  holdings. 
The  alleged  distinction  seems,  at  best,  of  doubtful  validity,  for, 
where  the  promise  is  made  to  one  who  becomes  a  co-surety,  as 
well  as  in  the  other  case,  the  promisor  enters  into  an  engagement 
which  he  would  not  enter  into  but  for  the  purpose  of  assisting 
the  third  party;  and  he  would  be  under  no  obligation  to  contribute, 
as  co-surety,  except  for  the  relationship  which  he  established  in 
order  that  he  might  secure  credit  for  the  debtor. 

The  "debt  of  another"  of  the  statute  must  be  one  due  the 
promisee.  It  is  asserted  that  in  these  cases  of  indemnity  the  debt 
which  the  defendant  engages  to  discharge  is  that  implied  obligation 
of  the  third  party  to  the  promisee  which  arises  on  the  making  of  the 
parol  promise,  but  it  may  well  be  doubted  whether  the  statute  was 
intended  to  include  in  its  operation  an  obligation  of  a  third  person 
which  exists  or  is  to  exist  solely  by  virtue  of  and  as  incidental  to 
the  special  contract  which  the  plaintiff  seeks  to  enforce.  Browne, 
St.  Fr.  (5th  ed.)  §  162. 

In  the  principal  case  the  court  considered  itself  free  to  take 
either  position;  in  holding  the  defendant's  promise  an  engagement 
to  answer  for  the  debt  of  another  within  the  meaning  of  the  statute, 
it  seems  to  have  disregarded  the  modern  principle  of  construction 
of  that  statute. 

Liability  to  Third  Persons  for  Injuries  Resulting  from  a 
Breach  of  Contract. — It  often  happens  that  one  of  two  contracting 
parties  so  negligently  performs  his  contract  that  a  third  person  who 
is  not  a  party  to  the  contract,  is  injured.  The  question  whether 
such  third  person  may  or  may  not  maintain  an  action  against  the 
one  who  committed  the  breach  has  given  much  concern  to  the 
courts  of  both  England  and  the  United  States.  In  a  leading  English 
case,  Winterbottom  v.  Wright  (1842)  10  Mees.  &  W.  109,  the  de- 
fendant had  contracted  with  the  postmaster-general  to  provide  a 
mail  coach  for  carrying  the  mail  bags,  and  to  keep  the  coach  in  re- 
pair and  fit  for  use.  Other  persons  had  contracted  with  the  post- 
master-general to  supply  horses  and  driver  for  the  coach.  The 
coach  broke  down  and  the  driver  was  injured  by  reason  of  the  de- 
fendant's failure  to  keep  it  in  proper  repair.  The  court  held  that 
the  driver  could  not  recover,  on  the  ground  that  there  was  no  pri- 
vity of  contract  between  the  parties  and  hence  no  duty  owing  to  the 
plaintiff  by  the  defendant.  "If  the  plaintiff  can  sue,"  said  Lord 
Abinger,  C.  B.    (at  p.   114),    "  every  passenger,  or  even  any  person 
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passing  along  the  road,  who  was  injured  by  the  upsetting  of  the 
coach,  might  bring  a  similar  action.  Unless  we  confine  the  opera- 
tion of  such  contracts  as  this  to  the  parties  who  entered  into  them, 
the  most  absurd  and  outrageous  consequences,  to  which  I  can  see 
no  limit  would  ensue." 

This  was  at  least  a  perfectly  comprehensible  and  easily  defined 
principle  ;  but  it  was  not  long  before  an  important  exception  to 
the  rule  was  introduced.  In  Thomas  v.  Winchester  (1852)  6  N.  Y. 
397,  a  dealer  in  drugs  and  medicines  carelessly  labeled  belladonna, 
a  deadly  poison,  as  dandelion,  a  harmless  medicine,  and  sent  it  so 
labeled  into  the  market.  After  it  had  passed  through  the  hands  of 
several  intermediate  dealers  it  was  purchased  by  the  plaintiff's  hus- 
band for  her  use,  and  she  was  injured.  The  question  was  raised 
whether  the  absence  of  privity  between  the  parties  would  defeat  the 
action.  The  court  recognized  the  general  rule  as  laid  down  in 
Winterbotiom  v.  Wright,  supra,  and  apparently  approved  of  that  de- 
cision on  the  ground  that  in  such  a  case  misfortune  to  third  persons 
not  parties  to  the  contract  would  not  be  a  natural  and  necessary 
consequence  of  the  defendant's  negligence.  But  it  thought  the  case 
in  hand  stood  on  a  different  ground.  "The  death  or  great  bodily 
harm  of  some  person  was  the  natural  and  almost  inevitable  conse- 
quence of  the  sale  of  belladonna  by  means  of  the  false  label." 
This  rule,  that  a  man  is  liable  to  third  persons  for  his  negligence  in 
dealing  with  articles  imminently  dangerous,  has  been  adopted  gen- 
erally in  this  country,  and  has  some  support  in  England.  Norton 
v.  Sewall  (1870)  106  Mass.  143  ;  Parry  v.  Smith  (1879)  L.  R.  4 
C.  P.  D.  325.  It  has  been  held  to  apply  to  negligence  in  the  con- 
struction of  a  scaffold  ninety  feet  above  the  ground.  Dev/inv.  Smith 
(1882)  89  N.  Y.  470. 

Up  to  this  point  therefore,  the  rule  appears  to  be  well  estab- 
lished that  C  cannot  recover  for  A's  negligence  in  performing  a  con- 
tract with  B  unless  the  negligence  was  in  dealing  with  articles  immi- 
nently dangerous  to  human  life.  There  are,  however,  a  few  cases 
which  it  does  not  seem  possible  to  bring  within  this  rule.  In  Schu- 
bert v.  J.  R.  Clark  Co.  (1892)  49  Minn.  331,  the  plaintiff  was 
injured  by  the  breaking  of  a  step  ladder  which  was  defectively 
constructed  by  the  defendant.  There  was  no  privity  between  the 
parties,  and  yet  the  defendant  was  held  liable  ostensibly  on  the 
ground  that  the  negligence  was  such  as  to  "  expose  another  to  great 
bodily  harm. "  But  it  can  hardly  be  said  that  a  defective  step  ladder 
is  more  dangerous  to  human  life  than  was  the  defective  stage  coach 
in  Winterbottom  v.  Wright  or  a  defective  lamp  as  in  Longmeid\.  Hal- 
liday  (1851)  L.  R.  6  Ex.  761.  Another  exceptional  case  is  that  of 
George  v.  Skivington  (1869)  L.  R.  5  Ex.  1,  where  the  plaintiff  was 
allowed  to  recover  for  injuries  received  from  using  a  hair  wash 
bought  by  the  plaintiff's  husband  from  the  defendant,  who  was  its 
sole  manufacturer.  The  defendant  knew  that  the  wash  was  intended 
for  the  plaintiff  and  for  that  reason,  the  court  said,  a  duty  arose  to- 
ward the  plaintiff  for  the  breach  of  which  she  could  recover.  And 
in  a  case    recently    decided  by  the  Supreme   Court  of  Minnesota 
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it  was  held  that  a  railway  carrier  transferring  a  car  of  its  own  to  a 
connecting  carrier  for  use  upon  its  line  owes  to  the  servants  of  the 
latter  the  duty  of  exercising  due  care  in  inspecting  and  putting  the 
car  in  a  reasonably  safe  condition  for  the  proposed  use,  Teal  v. 
American  Mining  Co.  et.  al.  (Minn.  Nov.  1901)  87  N.  W.  837,  affirm- 
ing the  doctrine  of  Moon  v.  Northern  Pacific  R.  Co.  (1891)  46 
Minn.  106.  This  shows  that  the  tendency  to  break  away  from 
the  stringency  of  the  rule  in  Winterbottom  v.  Wrighl  must  still  be 
reckoned  with. 

Not  one  of  these  three  cases  can  be  said  to  come  fairly  within 
the  exception  established  by  Thomas  v.  Winchester,  and  they  must 
either  be  classed  as  anomalies  or  else  some  new  principle  must  be 
admitted  to  include  them.  The  latter  course  was  attempted  by 
Brett,  M.  R. ,  in  Heaven  v.  Pender.  The  defendant  supplied  and 
erected  a  staging  round  a  ship  under  a  contract  with  the  ship 
owner.  The  plaintiff  was  employed  by  the  latter  to  paint  the  ship 
and  in  the  course  of  his  work  fell  from  the  staging  and  was  injured 
by  reason  of  its  defective  condition.  The  divisional  court  on  the 
authority  of  Winterbottom  v.  Wright  held  that  the  defendant  owed  no 
duty  to  the  plaintiff  and  was  therefore  not  liable.  (1882)  9  Q.  B. 
D.  302.  This  decision  was  reversed  by  the  Court  of  Appeal. 
(1883)  11  Q.  B.  D.  506.  Cotton  and  Bowen,  L.  JJ.,  put  the  de- 
cision on  the  narrow  ground  that  the  defendant,  who  was  dock 
owner  having  control  of  vessels  brought  there  for  painting  and  re- 
pairs, should.be  considered  as  having  invited  the  plaintiff  to  usethe 
dock  and  all  appliances  and  as  therefore  owing  him  a  duty  to  use 
reasonable  care  that  such  appliances  should  be  in  a  fit  state.  Brett, 
M.  R.,  however,  preferred  to  lay  down  a  broader  principle  which  he 
thought  would  include  most  of  the  exceptional  cases.  His  view, 
as  adopted  by  a  leading  American  text-book  writer,  is:  "Where  in 
omitting  to  perform  a  contract,  in  whole  or  in  part,  one  also 
omits  to  use  ordinary  care  to  avoid  injury  to  third  persons,  who 
as  he  could  with  a  slight  degree  of  care  foresee,  would  be  exposed 
to  risk  by  his  negligence,  he  should  be  held  liable  to  such  persons 
for  injuries  which  are  the  proximate  result  of  such  omission."  1 
Shearman  &  Redfield,  Negligence,  5th  ed.  §  116.  The  step  ladder 
case,  George  v.  Skivington  and  Teat  v.  Mining  Co.,  all  come  within 
this  rule  as  cases  where  the  defendant  must  have  foreseen  that  third 
parties  would  be  exposed  to  great  risk  by  their  want  of  ordinary 
care. 

This  test  is,  however,  criticized  by  an  English  writer.  1  Bevan, 
Negligence,  72.  The  cases,  Mr.  Bevan  thinks,  established  the 
rule  that  the  defendant  is  liable  whenever  ^his  act  naturally  and 
necessarily  unless  diverted  works  injury  to  another,  except  where 
there  intervenes  a  conscious  agency  which  should  have  averted  the 
mischief.  To  support  Winterbottom  v.  Wright  on  this  principle  he 
finds  it  necessary  to  assume  that  the  postmaster-general  should  have 
discovered  the  defect  (p.  64).  This  fact  does  not  appear  from  the 
case  and  it  seems  from  the  reasoning  of  the  court  that  it  was  not 
the  ground  of  its  decision.     In  Losee  v.    Clute  (1873)  51  N.  Y. 
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494,  where  the  plaintiff  was  injured  by  the  bursting  of  a  boiler 
manufactured  by  the  defendant,  it  was  admitted  that  the  defect  in 
the  boiler  was  a  hidden  one  which  could  not  have  been  discov- 
ered by  the  intermediate  persons  with  ordinary  care.  In  Curtin  v. 
Somerset  (1891)  140  Pa.  St.  70,  a  contractor  who  had  built  a 
hotel  veranda  was  held  not  liable  to  one  injured  by  reason  of  its 
imperfect  construction.  The  plaintiff  insisted  that  since  the  hotel 
proprietor  was  not  responsible  the  contractor  must  be,  but  the  court 
refused  so  to  regard  it. 

A  third  suggestion  is  that  of  Sir  Frederick  Pollock.  Torts, 
5th  ed.  (1897)  514.  The  cases  of  Winierbotlom  v.  Wright 
and  Longmeid  v.  Halliday  he  thinks  prove  no  more  than  that 
"If  A  breaks  his  contract  with  B  (which  may  happen  without 
any  personal  default  in  A  or  A's  servants)  that  is  not  of  itself  suffi- 
cient to  make  A  liable  to  C,  a  stranger  to  the  contract,  for  conse- 
quential damage."  But  if  "bad  faith  or  misfeasance  by  want  of 
ordinary  care"  is  shown,  "  or  it  may  be  if  the  chattels  in  question 
had  been  of  the  class  of  imminently  dangerous  things  which  a  man 
deals  with  at  his  peril,"  the  result  will  be  different.  Applying  this 
rule,  we  find  that  in  the  step  ladder  case,  where  a  recovery  was 
allowed,  both  bad  faith  and  want  of  ordinary  care  were  shown, 
whereas  in  Losee  v.  Clute  the  defect  was  of  a  nature  extremely  diffi- 
cult to  guard  against.  In  Heizer  v.  Kingland  Co.  (1892)  no  Mo. 
605,  where  the  plaintiff  was  not  permitted  to  recover  against  the 
manufacturer  of  a  defective  threshing  machine,  the  court  intimated 
that  the  result  would  have  been  different  if  the  defendant  had  known 
or  should  have  known  of  the  existence  of  the  defect.  There  was 
proved  neither  bad  faith  nor  want  of  ordinary  care.  In  Teal  v. 
Mining  Co.  the  defendant  carrier  knew  that  the  car  which  it  trans- 
ferred to  the  plaintiff's  employer  was  unsafe  by  reason  of  a  defective 
brake  wheel.  There  was  therefore  want  of  ordinary  care  if  not 
positive  bad  faith.  In  Sweeney  v.  Rozell  (Sup.  Ct.  App.  Term, 
1900)  64  N.  Y.  Supp.  721  the  defendant,  under  a  contract  with 
the  plaintiff's  master,  furnished  hoisting  appliances  to  be  used  in 
storing  away  bales  of  hay  sold  by  the  defendant.  One  of  the  ropes 
used  was  frayed  and  unfit  for  the  purpose;  it  broke  and  a  bale  of 
hay  fell  and  injured  the  plaintiff.  The  court  held  that  the  defend- 
ant owed  the  plaintiff  the  duty  of  using  ordinary  care  to  see  that  the 
appliances  furnished  were  reesonably  safe ;  but  that  it  was  not 
enough  to  enable  the  plaintiff  to  recover  for  him  to  show  that  the 
rope  was  frayed  and  imperfect — it  must  also  appear  that  the  de- 
fendant had  omitted  to  use  ordinary  care  to  discover  its  condition. 

On  the  whole  therefore,  Sir  Frederick  Pollock's  statement  of  the 
rule  seems  to  furnish  the  best  possible  explanation  of  the  tendency 
of  the  modern  cases,  though  apparently  it  is  opposed  to  the  spirit, 
at  least,  of  the  decisions  in  Winierbottom  v.  Wright  and  Curtin  v. 
Somerset. 


Location  of  Chattels  as  a  Term  in  an  Insurance  Policy.  — A 
statement  of  location  in  an   insurance  policy  is  capable  of  three 
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constructions.  It  may  be  (i)  a  mere  description  of  the  thing 
insured,  that  is,  it  may  indicate  what  thing  is  insured,  or  (2)  a  de- 
scription of  the  risk,  or  (3)  a  warranty.  The  first  construction 
ought  to  be  made  only  when  the  context  clearly  shows  an  inten- 
tion to  point  out  the  thing  to  be  insured,  since  place  is  ordi- 
narily material  to  the  risk.  Boyntonv.  Ins.  Co.  (1853)  l&  Barb.  254. 
Yet  if  the  chattel  is  in  ordinary  use  at  varying  locations,  as  a  horse, 
Mills  v.  Farmers  Ins.  Co.  (1875)  37  Iowa  400,  or  a  vehicle,  Niagara 
Ins.  Co.  v.  Elliott  (1887)  85  Va.  692,  the  location  merely  identifies 
the  insured  article.  In  Lyons  v.  Ins.  Co.  (1881)  13  R.  I.  347  the 
risk  was  on  furniture  "contained  in"  a  certain  building.  These 
words  of  location  were  deemed  to  indicate  the  goods  insured 
and  recovery  was  allowed  although  they  were  destroyed  in  another 
house,  to  which  they  had  been  moved.  In  reversing  this  judg- 
ment, the  court  reached  the  other  extreme  and  held  the  statement 
of  place  a  warranty  (1883)  14  R.  I.  109.  The  implication 
of  a  warranty  is  open  to  objection.  If  the  goods  had  not 
been  in  the  described  place  when  the  policy  was  issued  the  risk 
would  not  have  attached.  This  would  not  result  from  a  breach 
of  condition,  since  on  principle  a  condition  presupposes 
an  obligation.  Langdel^Summ.  ofCont.  §28  ;  cf.  Holmes,  Common 
Law,  330,  331.  Further,  if  we  treated  this  as  a  condition,  the  great 
body  of  cases,  which  hold  that  a  temporary  change  of  location,  for 
ordinary  and  contemplated  purposes — as,  for  instance,  sending  fur- 
niture to  a  repairer — temporarily  suspends  the  policy,  cannot  be 
explained.  Joyce,  Ins.  §  2239,  note.  A  temporary  suspension 
from  temporary  breach  is  inconceivable.  It  seems  that  in  these 
decisions  the  location  is  descriptive  of  the  risk  taken.  A  policy  on 
"  buildings  and  hacks  contained  therein  "  cannot  be  avoided  by  the 
insurer  when  the  hack  is  removed  for  repairs,  but  the  loss  would  fall 
on  the  insured.  Bradbtiry  v.  Companies  (1888)  80  Me.  396. 
This  should  be  the  interpretation  of  locality  as  to  the  ordinary 
insured  interest  in  chattels.  When  the  insured  article  has  a 
different  location,  there  is  nothing  to  which  the  risk  attaches.  So 
in  the  New  York  standard  policy  the  risk  is  taken  on  property 
"while  located  and  contained  as  described  herein,  and  not  else- 
where. "     This  clearly  meets  the  intention  of  the  parties. 

That  there  may  be  added  an  express  warranty  of  no  removal 
can  in  no  way  change  the  effect  of  the  statement  of  location  as 
descriptive  of  the  risk.  The  warranty  and  the  extent  of  the  risk 
are  distinct.  For  example,  while  furniture  is  being  repaired,  the 
insurer  can  not  avoid  his  policy  since,  interpreting  the  warranty 
most  strongly  against  the  insurer,  the  warranty  means  no  removal 
save  that  compelled  by  the  usual  and  contemplated  demands.  At 
the  same  time  the  furniture  would  not  be  within  the  description  of 
the  risk  and  consequently  at  the  risk  of  the  owner.  It  is  true 
that  numerous  cases  in  western  courts  hold  the  insurer  liable  in  case 
of  loss  while  the  goods  are  temporarily  removed,  but  these  seem  to 
be  based  on  no  principles  of  the  ordinary  construction  of  contracts. 
See  cases  cited  in  Noyes  v.  Ins.  Co.  (1885)  64  Wis.  415- 
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In  a  recent  case  in  Ohio,  Ohio  Farmers  Ins.  Co.  v.  Bur  get  (1901) 
61  N.  E.  712,  personal  property  was  insured  contained  in  house  A, 
with  a  condition  of  no  removal.  Removal  was  made  to  house  B, 
then  to  house  C,  consent  to  the  last  removal  being  obtained.  It 
was  held  that  the  avoidance  intended  by  the  warranty  was  only  during 
the  continuance  of  the  forbidden  hazard.  This  is  patently  opposed  to 
the  express  terms  of  the  policy.  The  warranty  added  nothing 
to  the  contract.  The  court  justified  its  decision  on  the  ground  that 
a  temporary  suspension  by  temporary  change  of  location  must  rest 
on  the  broad  principle  that  a  condition  is  available  only  during  the 
existence  of  the  hazard  forbidden.  It  felt  bound  by  these  decisions 
on  temporary  suspension,  and  advanced  no  principle.  As  has  been 
shown,  the  cause  of  temporary  suspension  lies  in  the  non-exist- 
ence of  subject  matter  within  the  risk.  If  a  warranty  be  broken, 
the  insurer  should  be  allowed  the  advantage  of  it  at  any  time  un- 
less there  has  been  a  waiver.  Thomson  v.  Weems  (H.  L.  1884).  L. 
R.  9  A.  C.  671.  The  principal  case  finds  some  support.  Joyce, 
Ins.  §2289.  Contra,  see  Imperial  Ins.  Co.  v.  Jackson  (1892)  151  U. 
S.  542,  and  Kyte  v.  Commercial  etc.  Ins.  Co.  (1889)  149  Mass  116. 


Attempted  Gift  of  an  Account  in  a  Savings  Bank,  to  take 
Effect  upon  the  Death  of  *the  Supposed  Donor. — Mrs.  Roche,  a 
widow,  had  a  deposit  in  the  Hoboken  Bank  for  Savings.  Intending 
that  her  nephew  Schwoon  should  be  provided  for  after  her  death, 
she  went  to  the  bank  with  him  and  had  her  account  changed  to 
read,  "Roche  or  Schwoon  in  account  with  the  Hoboken  Bank  for 
Savings,  payable  to  either  or  survivor, "  at  the  same  time  signing  a 
contract  with  the  bank,  to  the  effect  that  she  and  Schwoon  were  to 
be  co-partners  in  the  ownership  of  the  money.  Mrs.  Roche  kept 
the  bank  book  and  continued  to  draw  small  sums  of  money  for  her 
own  use.  Several  months  before  her  death  she  handed  the  book  to 
a  friend,  directing  him  to  deliver  it  to  Schwoon  after  her  death. 
After  her  decease  one  Seitz  claimed  the  fund  as  legatee  and  the 
bank  impleaded  the  parties.  The  court  directed  that  the  money  be 
paid  to  Schwoon  on  the  ground  that  putting  the  money  into  a  joint 
account  with  right  of  survivorship,  coupled  with  the  fact  that  the 
pass  book  was  delivered  to  a  third  person  "for  the  donee,"  was  a 
perfect  declaration  of  trust.  Hoboken  Bank  for  Savings  v.  Schwoon 
(N.  J.  Ch.   1901)  50  Atl.  490. 

While  it  would  seem  that  the  intention  of  the  parties  could  be 
effectuated  by  calling  this  a  gift,  such  a  result,  though  reached  in 
the  case  of  Howard  v.  Savings  Bank  (1868)  40  Vt.  597,  would  be 
erroneous.  The  delivery  of  the  bank  book  to  the  third  party  was 
not  made  in  anticipation  of  death,  hence  on  the  very  facts  of  the 
case,  the  idea  of  a  gift  mortis  causa  is  negatived.  Nor  is  there  a 
valid  gift  inter  vivos,  for  Mrs.  Roche  retained  title  to  and  dominion 
over  the  fund,  whereas,  to  establish  a  gift,  such  title  and  dominion 
must  be  passed  to  the  donee.  Savings  Bank  v.  Merriam  (1895)  88 
Me.  146.  Schwoon  was  not  to  receive  the  book,  till  after  the  death 
of  the  donor,  making  the  gift  testamentary  in  character  and  void 


NOTES.  Ill 

under  the  New  Jersey  statute  of  wills.  Furthermore,  a  gift  inter 
vivos  must  of  necessity  take  effect  in  prcesenti.  Savings  Bank  v. 
Merriam,  supra. 

The  court,  adverting  to  these  facts,  which  would  invalidate  the 
transaction  as  a  gift,  gives  the  money  to  Schwoon  on  the  ground 
that  he  is  a  cestui  que  trust.      In  so  doing  it  loses  sight  of  the  funda- 
mental rules  of  the  law  of  trusts.     While  it  is  true  that  no  special 
form  of  words  is  necessary  for  a  declaration  of  trust,  so  long  as  the 
intention  to  create  is  clearly  shown,  Marshall  v.  Crutwell  (1875)  L. 
R.  20  Eq.  328,  nevertheless,  the  creator  must  establish  a  trust  in 
prcesenti  and    must  surrender  control  over  the  res,  Savings  Bank  v. 
Merriam,  supra.      In  putting  the  account  in  the  joint  names  of  her- 
self and  Schwoon,  Mrs.  Roche  at  most  gave  her  nephew  a  power  of 
attorney,   revocable  because  not  based  on  a  consideration.      And 
this  power  was  revoked  by  her  death.     The  court  objects  to  this 
view  of  the  case  because  Mrs.  Roche's  intention  was  to  give  the 
money  to   Schwoon    after    her   death.      In   Marshall  v.    Crutwell, 
supra,  a  case  on  all  fours  with  the  one  under  discussion,  the  court 
reached    the    conclusion  that,  judging  from  the  intention  of  the 
parties,  a  power  of  attorney  only  was  given.      In  that  case,  the  joint 
account  was  opened  in  the  names  of  a  husband  and  wife  and,  the 
husband  being  ill,    the  wife  drew  money  for  domestic  expenses. 
While  the  court  said  this  was  merely  an  arrangement  for  conven- 
ience, as  shown  by  the  facts,  the  result  was  the  only  logical  one. 
The  depositor,  in  either  case,  could  have  drawn  out  all  of  the  funds 
and  the  other  party  would  have  been  unable  to  put  an  end  to  such 
drafts.       Savings  Bank  v.   Merriam,   supra.      Thus  it  will  be  seen 
that  during  the  life  of  the  depositor  the  co-partner,   so-called,   in 
the  account  has  no  interest  in  the  money.     At  most,  if  he  has  pos- 
session of  the  bank  book,  he  can  draw  on  the  fund,  but  is  responsi- 
ble to  the  depositor  for  any  sums  so  drawn.      He  is  but  an  agent  for 
the  depositor.     Then,  says  the  court  in  the  principal  case,  it  is  the 
intention  of  the  depositor  that  the  co-partner  shall  have  all  that 
remains  of  the  fund,  at  the  time  of  her  death.      But  this  contention 
is  answered  by  the   rule  that  a  trust  must  come  into  effect  in  the 
present  and  not  in  the  future.     Bank  v.  Merriam,  supra;  Sullivan 
v.  Sullivan  (1900)  161  N.  Y.  554.     The  court  cites  several  cases  to 
support  its  trust  theory.      In    but  one,    Savings  Bank  v.  Murphy 
(1896)  82  Md.  314,  were  the  facts  identical  with  those  in  the  prin- 
cipal case  and  the  court  there  rested  its  decision  on  legal  grounds; 
namely,   that  the  survivor  was  by  the  contract  of  co-partnership, 
entitled  to  the  money.     The  objection  to  this  is  that  elements  of 
partnership  are  wanting.      In  Ray  v.  Simmons  (1875)  1 1  R.  I.  266, 
the  account  was  in  the  name  of  the  depositor  in  trust  for  X.     The 
depositor  retained  the  pass  book.     The  intention,  to  create  a  trust 
having  been    established,    Durfee,   C.    J.,    says   (p.    268),    "It  is 
enough  if,  having  the  property,  he  conveys  it  to  another  in  trust, 
or,  the  property  being  personal,  if  he  unequivocally  declares,  either 
orally  or  in  writing,  that  he  holds  it  in  prcesenti  in  trust,  or  as  trustee 
for   another."     The  case  is  therefore  to  be  distinguished  on  the 
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ground  that  the  trust  was  to  go  into  effect  at  once,  the  depositor 
holding  the  bank  book  as  trustee.  The  New  York  case  of  Martin 
v.  Funk  (1878)  75  N.  Y.  134,  has  in  effect  been  overruled  by  the 
later  case  of  Sullivan  v.  Sullivan,  supra.  See  also  Noyes  v.  Savings 
Institution  (1895)  164  Mass.  583. 

Liability  for  the  Acts  of  an  Independent  Contractor. — The 
rule  that  an  employer  is  not  ordinarily  liable  for  the  negligence  of  an 
independent  contractor  is  of  comparatively  modern  origin.  1  Bevan, 
Negligence,  718.  It  had  been  held  that  a  person  is  answerable  for 
any  injury  which  arises  in  carrying  into  execution  that  which  he  has 
employed  another  to  do,  Bush  v.  Steinman  (1799)  :  Bos.  &  P.  404; 
but  Chief  Justice  Eyre,  in  that  case,  expressed  grave  doubts  and 
professed  his  inability  to  give  any  sound  reason  for  the  doctrine. 

One  of  the  first  American  cases  to  decide  the  question  squarely 
was  Blake  v.  Ferris  (1851)  5  N.  Y.  48.  The  defendants  secured  a 
license  from  the  city  of  New  York  to  construct  a  sewer  in  a  public 
street,  and  let  the  contract  for  the  work  to  one  Gibbon.  Through 
the  latter's  failure  to  guard  the  excavation  properly  at  night,  the 
plaintiff's  horses  and  carriage  fell  into  it  and  were  injured.  The 
court  after  a  full  discussion  of  the  authorities  held  that  the  rule 
respondeat  superior  did  not  apply  to  a  case  of  an  independent  con- 
tractor. A  like  result  was  reached  in  Pack  v.  The  Mayor  (1853)  8 
N.  Y.  222  and  Kelly  v.  The  Mayor  (1854)  11  N,  Y.  422,  in  each  of 
which  the  plaintiff  was  injured  by  reason  of  the  negligence  of  an  in- 
dependent contractor  in  blasting  under  a  contract  for  grading  a  pub- 
lic street.  The  decisions  in  these  cases  are  broad  enough  to  include  all 
injuries  inflicted  by  an  independent  contractor.  An  important  limi- 
tation was,  however,  introduced  by  the  case  of  Storrs  v.  City  0/  Utica 
(1858)  17  N.  Y.  104.  The  facts  were  much  the  same  as  in  Blake  v. 
Ferris,  supra,  except  that  the  sewer  was  being  built  under  a  con- 
tract with  the  city.  The  court  held  that  the  city  owed  to  the  public 
the  duty  of  keeping  its  streets  in  a  safe  condition  for  travel  and  was 
therefore  liable  for  the  neglect  to  keep  proper  lights  and  guards 
around  an  excavation  which  it  had  caused  to  be  made  by  an  inde- 
pendent contractor.  The  reasoning  and  general  doctrine  of  Blake 
v.  Ferris  were  approved  but  their  applicability  to  that  state  of  facts 
seriously  questioned.  In  that  case,  said  Comstock,  J.  (at  p.  107), 
"there  was  no  complaint  of  negligence  in  the  actual  performance 
of  the  work.  The  ditch  was  carefully  and  skillfully  dug.  There 
was  no  careless  projection  of  rocks  against  horses  or  travelers.  The 
plaintiff's  horses  were  driven  into  the  ditch  because  it  was  not 
guarded  at  night.  The  cause  of  the  accident,  therefore,  was  not 
in  the  manner  in  which  the  work  was  carried  on  by  the  laborers  ;  if 
it  had  been,  their  immediate  employer,  and  he  only,  was  liable  for 
the  injury.  But  in  a  sense  strictly  logical,  as  it  seems  to  me,  the 
accident  was  the  result  of  the  work  itself,  however  skillfully  per- 
formed. A  ditch  cannot  be  dug  in  a  public  street  and  left  open 
and  unguarded  at  night  without  imminent  danger  of  such  casual- 
ties. If  they  do  occur,  who  is  the  author  of  the  mischief?  Is  it 
not  he  who  causes  the  ditch  to  be  dug,  whether  he  does  it  with  his 
own  hands,  employs  laborers,  or  lets  it  out  by  contract?" 
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The  principle  of  this  case  has  been  recently  reaffirmed  by  the 
Court  of  Appeals  after  an  exhaustive  discussion  of  the  New  York 
cases.  Beming  v.  The  Terminal  Railway  of  Buffalo  el  al.  (Dec. 
1901)  169  N.  Y.  1.  The  defendant  railway,  acting  under  an 
order  from  the  Supreme  Court,  had  entrusted  to  a  contractor  the 
work  of  raising  the  grade  of  a  highway  so  that  it  should  pass  over 
the  defendant's  tracks  by  means  of  an  overhead  bridge.  The  work 
was  progressing  strictly  according  to  the  plans  and  specifications, 
but,  owing  to  the  failure  properly  to  guard  at  night  the  embank- 
ment where  the  road  was  being  filled  in,  the  plaintiff  was  injured. 
The  railway  sought  to  escape  liability  on  the  ground  that  the  work 
was  being  done  by  an  independent  contractor,  but  the  court  held 
that  it  was  under  an  absolute  duty  to  keep  the  highway  in  a  safe 
condition,  and  as  the  injury  was  the  direct  result  of  the  work  itself 
which  necessarily  endangered  the  highway,  the  defendant  as  well  as 
the  contractor  was  liable. 

The  distinction  between  injury  naturally  resulting  from  the 
work  itself",  in  which  case  the  employer  equally  with  the  con- 
tractor is  liable,  and  injury  due  to  the  collateral  negligence 
of  the  contractor  or  his  agents,  in  which  case  the  contractor 
alone  is  liable,  is  now  generally  recognized.  2  Dillon,  Munici- 
pal Corporations,  4th  ed.  §§  1027,  1030;  Gas  Co.  v.  Myers 
(1897)  168  111.  139,  146;  Ballon  v.  Angus  (H.  L.  1881)  L."  R. 
6  A.  C.  740,  791,  829.  The  difficulty  lies  in  applying  the  test 
to  the  particular  state  of  facts.  Where  the  plaintiff's  horse  was 
frightened  by  the  sudden  escape  of  steam  from  a  steam  drill  at 
work  in  a  public  street  a  recovery  against  the  employer  was  allowed, 
Water  Co.  v.  Ware  (1872)  16  Wall.  566  ;  but  not  where  the 
horse  was  frightened  by  blasting  in  a  public  street.  Herrington 
v.  Village  of  Lansingburgh  (1885)  no  N.  Y.  145.  In  Fuller  v. 
Cily  of  Grand  Rapids  (1895)  105  Mich.  529,  the  contractor 
in  paving  the  streets  unnecessarily  deposited  earth  upon  an  abut- 
ting lot  and  the  city  was  held  not  liable.  There  the  tortious 
act  was  clearly  collateral  to  the  undertaking  and  not  such  as 
should  have  been  reasonably  anticipated  when  the  contract  was 
entered  into.  In  Cily  of  Louisville  v.  Shanahan  (Ky.  1900)  56 
S.  W.  808,  however,  the  contractor  excavated  an  alley  in  exact 
accordance  with  the  specifications  furnished  by  the  city,  with 
resulting  injury  to  the  walls  of  the  plaintiff's  stable;  and  the 
city  was  liable  because  the  injury  was  the  proximate  and  nec- 
essary result  of  the  work  contracted  for.  Bower  v.  Peate  (1876) 
L.  R.  1  Q.  B.  D.  321,  was  a  very  similar  case.  The  defend- 
ant employed  a  contractor  to  pull  down  his  house,  excavate  for 
foundations  and  build  another  house,  the  contractor  assuming 
the  risk  of  supporting  the  plaintiff's  house  during  the  work  and 
agreeing  with  the  defendant  to  make  good  any  damage  suffered 
by  the  plaintiff.  The  plaintiff's  house  was  injured  and  the 
defendant  was  held  liable  since  the  injury  was  the  direct  result 
of  the  work.  This  decision  was  approved  by  the  House  of 
Lords   in  Ballon    v.    Angus,    supra.     The   ground    of  liability    in 
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such  cases  is  said  to  be  that  the  resulting  injury  instead  of 
being  collateral  and  following  from  the  negligent  act  of  the  em- 
ployee alone,  is  one  that  might  have  been  anticipated  as  a  direct  or 
probable  consequence  of  the  negligent  performance  of  the  work. 
Bonaparte  v.  Wiseman  (1899)  89  Md.  12.  It  is,  however,  seriously 
questioned  whether  this  broad  proposition  finds  support  in  New 
York.  In  the  Defiling  case,  the  language  of  Comstock,  J. ,  in  Storrs 
v.  Uiica,  supra,  to  that  effect,  is  indeed  cited  with  apparent  ap- 
proval. But  the  recent  cases  of  Berg  v.  Parsons  (1898)  156  N.  Y. 
109  and  Uppington  v.  New  York  (1901)  165  N.  Y.  222  (see  1 
Columbia  Law  Review,  272)  limit  the  decision  in  Storrs  v.  Utica  to 
the  narrow  ground  that  it  was  the  duty  of  the  corporation  to  keep 
its  streets  in  a  safe  condition  for  public  travel,  and  for  a  failure  to 
discharge  that  duty  the  corporation  was  liable.  In  Berg  v.  Parsons 
and  in  Uppington  v.  New  York  injury  might  have  been  anticipated 
as  a  direct  or  probable  consequence  of  the  negligent  performance 
of  the  work.  Parker,  C.  J.,  towards  the  close  of  the  opinion  in 
the  Deming  case,  intimates  that  it  is  placed  on  the  same  narrow 
ground  of  a  statutory  duty  which  could  not  be  shifted.  The  rail- 
road in  the  Deming  case  was  proceeding  under  an  order  of  the 
Supreme  Court  made  in  pursuance  of  statute.  A  condition  of 
the  order  imposed  upon  it  dominion  over  the  highway  and  the 
resulting  duty  to  keep  the  highway  in  a  safe  condition.  A  similar 
extension  of  the  statutory  duty  to  guard  the  public  streets  with 
resulting  liability  for  the  acts  of  independent  contractors  has  been 
recognized  in  the  case  of  street  railways,  Woodman  v.  Metropolitan 
R'y  Co.  (1889)  149  Mass.  335;  of  water  companies,  Water  Company 
v.    Ware,  supra;  and  of  gas  companies,  Gas  Co.  v.  Myers,  supra. 

The  duty  of  one  who  invites  persons  upon  his  premises,  to  see 
that  they  are  reasonably  safe,  is  another  which  cannot  be  avoided. 
So  where  one  was  struck  by  a  large  counter  which  a  contractor  was 
putting  in  position  in  the  defendant's  store,  it  was  held  that  the 
defendant  was  liable.  Corrigan  v.  Elsinger  et  al.  (1900)  81  Minn. 
42;  and  see  Curtis  v.  Kiley  (1891)  153  Mass.  123. 


RECENT  DECISIONS. 

Carriers — Ejection  from  Train — Form  of  Action.  According  to  the 
terms  of  a  ticket  the  holder  was  required  to  have  the  return  coupon 
stamped  by  the  carrier's  agent  before  beginning  the  return  passage.  The 
carrier  failed  to  provide  an  agent  for  that  purpose  and  the  holder  having 
boarded  a  train  without  having  the  stamp  affixed  was  ejected.  Held,  he 
could  recover  damages  for  the  ejection  in  an  action  in  tort.  So.  Ry.  Co. 
v.   Wood  (N.  C.  Nov.  1901)  39  S.  E.  S94. 

Where  a  ticket  is  defective  on  its  face,  a  conductor  need  not  rely  upon 
the  passenger's  explanation.  Ponlin  v.  Canadian  Pac.  Ry.  Co.  (1892) 
52  Fed.  197;  Huff  or  d v.  Ry.  Co.  (1884)  53  Mich.  118,  Yortoti  v.  M.  L.  &* 
W.  Ry.  Co.  (18S2)  54  Wis.  234.  Some  authorities  make  a  distinction 
where  the  ticket  is  apparently  good,  but  is  invalidated  by  some  rule  of  the 
company  which  is  unknown  to  the  holder.  Murdock  v.  B.  &*  A.  Ry.  Co. 
(1884)  137  Mass.  293.  The  principal  case  does  not  fall  within  this  exception, 
as  the  holder  knew  that  the  ticket  was  defective.  The  plaintiff's  cause  of 
action  was  in  contract  for  breach  of  the  defendant's  promise  to  make  his 
ticket  good  for  a  return  passage.  The  breach  occurred  when  the  defend- 
ant failed  to  stamp  the  ticket,  and  the  defendant  never  assumed  the  duty 
of  carrier  to  the  plaintiff,  who  was  therefore  merely  a  licensee.  It  would 
seem  that  the  plaintiff  should  have  failed  to  recover  in  tort. 

Carriers — Pleading— Conversion.  The  plaintiff's  assignor  on  taking 
passage  in  one  of  the  defendant's  vessels  placed  a  box  of  photographic 
negatives  in  the  store-room  in  charge  of  the  company's  servants.  Upon 
the  ship's  arrival,  the  box  was  demanded,  but  could  not  be  found.  Some 
time  after  the  commencement  of  this  action  the  negatives  were  found  in 
another  part  of  the  vessel  in  a  damaged  condition.  The  plaintiff  sued  for 
conversion;  the  evidence  left  it  in  doubt  whether  the  box  had  been  mis- 
appropriated by  a  fellow  passenger  or  an  employee  of  the  company,  or 
had  been  merely  misplaced  by  some  one.  Held,  the  plaintiff  could  not 
recover  unless  actual  conversion  was  proved,  as  in  trover  at  common  law. 
Wamsley  v.  Atlas  Steamship  Co.  (Nov.  1901)  168  N.  Y.  533. 

This  case  illustrates  the  importance  of  using  great  care  in  framing  a 
complaint  against  a  carrier  for  loss  of  goods.  Here  the  plaintiff  did  not 
rely  upon  the  company's  liability  as  insurer  for  he  sued,  not  on  the  con- 
tract, nor  on  the  case  for  negligence,  but  for  conversion,  and  hence,  it 
was  necessary  to  prove  that  the  defendant,  by  some  affirmative  act,  exer- 
cised dominion  over  the  property.  The  law  is  well  stated  by  Savage,  C. 
J.,  in  Packard  v.  Getman  (1830)  4  Wend.  613:  "  Trover  lies  not  against  a 
carrier  for  negligence,  as  for  losing  a  box,  but  it  doeslfor  an  actual  wrong 
(Salk.  665),  nor  for  goods  lost  or  stolen  from  a  carrier  or  wharfinger;  there 
must  be  an  injurious  conversion,  something  more  than  a  bare  omission. 
(5  Burr.  2825).  When  a  carrier  loses  goods  by  accident  trover  does  not 
lie,  but  where  he  is  an  actor,  and  delivers  them  to  a  third  person,  though 
by  mistake,  an  action  lies.     (Peake,  49)." 

Carriers— Statutory  Penalties — Separate  Offenses.  The  plaintiff 
tendered  the  defendant  for  transportation  a  carload  of  cattle,  which  was 
refused,  and  the  plaintiff  brought  suit  under  a  statute  imposing  upon  car- 
riers a  separate  penalty  for  each  article  tendered  for  shipment  and  re- 
fused. Held,  the  defendant  was  liable  for  a  separate  penalty  for  each 
animal  refused.     Carpenter  v.  Ry.  Co.  (N.  C.  Nov.  1901)  39  S.  E.  827. 

It  was  contended  by  the  defendant  that  the  word  "  article  "  as  used  in 
the  Statute  meant  the  whole  shipment,  and  not  each  head  of  cattle.  But 
obviously  a  herd  or  car  of  cattle  is  not  a  single  article.     The  object  of  the 
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act  was  to  induce  carriers  to  perform  their  duty,  and  a  carrier  might  fre- 
quently prefer  to  pay  the  penalty  and  refuse  a  shipment,  if  only  one  fine 
could  be  recovered  for  the  whole  shipment.  The  word  "  article  "  has  re- 
ceived judicial  definition,  but  the  meaning  given  varies,  as  its  interpreta- 
tion depends  largely  upon  the  context,  and  the  cases  therefore  can  give 
no  indication  as  to  its  meaning  in  a  particular  statute.  Hopkins  v.  West- 
cott  (1868)  12  Fed.  Cas.  495;  Wetzell  v.  Dinsmore  (1873)  54  N.  Y.  496. 
The  court  intimated  that  if  several  articles  were  shipped  in  one  case,  only 
one  penalty  could  be  recovered,  but  it  might  in  some  cases  be  difficult  to 
apply  the  statute,  as  where  the  shipment  was  a  load  of  coal  or  grain. 

Constitutional  Law  —  Interstate  Commerce —  "  Wilson  Act."  A 
package  of  whiskey  was  shipped  from  one  State  to  another,  C.  O.  D. 
Held,  the  laws  of  the  latter  State,  prohibiting  the  sale  of  liquor,  took 
effect  when  the  package  reached  its  destination  and  was  being  held  by 
the  agent  of  the  company  until  the  sale  should  be  completed.  Southern 
Express  Co.  v.  State  (Ga.  Nov.  1901)  39  S.  E.  899. 

The  question  in  this  case  is  whether  the  package,  when  received  by 
the  express  agent,  had  "  arrived  "  in  the  State  within  the  meaning  of  the 
"  Wilson  Act "  (26  U.  S.  Stat.  313,  c.  728)  or  whether  it  did  not  "  arrive  " 
until  received  by  the  consignee.  In  Rhodes  v.  Iowa  (1897)  170  U.  S.  412, 
a  majority  of  the  cour4  intimated  that  delivery  to  the  consignee  would 
alone  constitute  arrival,  and  that  State  regulation  of  liquors  did  not  be- 
gin until  that  moment.  The  decision  did  not,  however,  involve  that 
point.  The  opinion  of  the  Georgia  court,  so  far  as  it  is  based  on  the 
ground  that  "  arrival  "  within  the  meaning  of  the  "  Wilson  Act  "  is  com- 
plete before  delivery  to  the  consignee,  is  believed  to  be  more  in  harmony 
with  the  expressed  meaning  of  the  act.  The  transportation  had  been 
completed,  whether  or  not  the  goods  were  paid  for  by  the  consignee. 
Clearly  the  sale  was  effected  in  Georgia  by  payment  to  the  defendant. 
That  such  a  transaction  was  intended  to  be  protected  by  the  act  seems 
improbable. 

Constitutional  Law — Police  Power— Limitation  upon  Right  of  Con- 
tract. A  State  statute  required  employers,  who  issued  coupons  or  store 
orders  in  payment  of  wages,  to  redeem  them  in  cash,  if  demanded.  Held, 
the  act  was  a  valid  police  regulation.  Knoxville  Iron  Co.  v.  Harbison 
(Oct.  1901)  22  Sup.  Ct.  1 

This  decision  seems  to  be  the  logical  result  of  several  previous  deci- 
sions of  the  court.  While  the  question  does  not  seem  to  have  been  decided 
before,  it  is  controlled  by  the  case  of  Holden  v.  Hardy  (1897)  169  U.  S. 
366,  where  a  statute  of  Utah  prohibiting  the  employment  of  miners  for 
more  than  eight  hands  per  day  was  declared  constitutional,  upon  the 
ground  that  employer  and  employee  do  not  stand  upon  an  equality  and 
the  State  may  intervene  where  the  interests  of  the  community  demand 
that  one  party  to  the  contract  shall  be  protected,  even  though  the  right  of 
contract  is  thereby  limited.  Legislation  somewhat  similar  to  that  in  the 
above  cases  has  been  declared  void  by  many  of  the  State  courts.  See 
Godcharles  v.  Wigeman  (1886)  113  Pa.  431  ;  Low  v.  Printing  Co.  (1894) 
41  Neb.  431  ;  Ex  parte  Kubach  (1890)  85  Cal.  274  ;  Ritchie  v.  People  (1895) 
155  HI-  98- 

Contracts— Damages— Future  Profits.  The  defendant  contracted  to 
employ  the  plaintiff  for  a  year  "  to  make  certain  drop  forgings  "  out  of 
materials  furnished  by  the  defendant.  The  plaintiff  agreed  to  give  the  full 
use  of  his  shop  for  that  time,  and  the  prices  were  to  be  "  determined  from 
time  to  time  by  agreement."  A  partial  scale  of  prices  was  agreed  upon 
before  time  for  performance.  After  several  months  of  idleness  the  plaintiff 
served  notice  of  his  intention  to  claim  damages  and  sought  other  work. 
Held,  he  was  entitled  to  damages  to  the  amount  of  the  actual  outlay  plus 
anticipated  profits,  the  shop's  capacity  being  known.  Spiers  v.  Union 
Drop-Forge  Co.  (Mass.  Nov.  1901)  61  N.  E.  825. 

In  a  previous  decision  the  court  had  held  that  there  was  a  binding  con- 
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tract  to  furnish  employment  for  the  year  and  not  merely  an  option. 
Spiers  v.  Union  Drop-Forge  Co.  (1899)  174  Mass.  175.  Knowlton,  J., 
who  dissented  in  the  principal  case,  argued  very  forcibly  that  the  above 
decision  could  be  given  full  effect  by  allowing  damages  only  for  the  loss 
of  time  incurred  in  the  reasonable  expectation  of  orders  for  forgings,  the 
prices  of  which  had  actually  been  agreed  upon.  A  recovery  in  excess  of 
this  would  seem  to  conflict  with  the  fundamental  principle  that  prospective 
profits  of  a  contract,  to  be  the  basis  of  damages,  must  not  be  remote  nor 
contingent  upon  indeterminate  elements.  Sedgwick  on  Damages,  8th 
ed.  §£  174,  613  ;  Masterson  v.  Mayor  of  Brooklyn  (1845)  7  Hill  61  ;  Todd 
v.  Keene  (1896)  167  Mass.  157  ;  United  States  v.  Behan  (1884)  no  U.  S. 
338. 

Corporations— Duty  of  Directors- Breach  of  Trust.  A  corporation, 
being  in  possession  of  certain  premises  as  assignee  of  a  lease,  near  the 
expiration  of  its  term,  sought  to  obtain  a  renewal,  which  was  refused. 
Subsequently  a  director  secured  the  lease  for  himself  and  covenanted 
neither  to  sublet  nor  assign  it.  Held,  his  action  was  not  such  a  breach 
of  trust  as  would  entitle  the  corporation  to  interfere  in  any  way  with  his 
enjoyment  of  the  full  benefit  of  the  lease.  Crittenden  &>  Cowler  Co. 
v.  Cowler  (Nov.  1901)  72  N.  Y.  Supp.  702. 

This  case  is-one  of  first  impression.  The  explicit  refusal  of  the  land- 
lord to  lease  to  the  plaintiff,  coupled  with  the  covenant  he  exacted  from  the 
defendant,  would  seem  to  have  extinguished  any  expectancy  of  renewal 
the  plaintiff  might  have  had,  and  upon  this  ground  the  case  may  be  distin- 
guished from  those  in  which  a  principal  seeks  to  obtain  the  benefit  of  a 
contract  made  by  an  agent  in  violation  of  his  duty.  The  defendant 
apparently  received  no  benefit  under  the  lease  which  the  plaintiff  might 
legally  claim.     The  decision  would  seem  to  be  sound. 

Criminal  Law — Contempt — Conspiracy  to  Defeat  Injunction.  The 
court  had  enjoined  strikers,  by  name  and  generally,  from  interfering  with 
the  plaintiff's  printing  establishment.  The  defendant,  a  stranger  to  the 
bill,  came  from  another  jurisdiction  and  conspired  with  the  parties  named 
to  violate  the  injunction.  Held,  he  was  guilty  of  contempt.  Conkey  Co. 
v.  Russell;  In  re  Bessette  (Ind.  Oct.  1901)  in  Fed.  417. 

There  is  no  doubt  that  the  parties  here  were  guilty  of  criminal  con- 
spiracy. U.  S.  Rev.  Stat.  §§  5399,  5440;  Pettibone  v.  U.  S.  (1892)  148  U.  S. 
197.  But  this  does  not  exclude  question  as  to  the  legality  of  contempt 
proceedings.  2  Bishop,  Criminal  Law  §  241.  Irrespective  of  that  point, 
the  action  of  the  court  would  seem  to  be  within  the  statute  authorizing 
federal  courts  to  punish  by  contempt  proceedings  "  the  disobedience  or 
resistance  by  any  party  *  *  *  or  other  person,  to  any  lawful  writ 
*  *  *  decree  or  command  of  the  said  courts."  U.  S.  Rev.  Stat.  §  725. 
Since  an  injunction  can  be  violated  only  by  those  ordered,  the  gist  of  a 
conspiracy  on  the  part  of  a  stranger  to  violate  an  injunction  is  not  the 
violation  of  the  injunction,  but  the  obstruction  offered  to  the  court's  ma- 
chinery. Wharton,  Criminal  Law  §  1380,  and  cases  cited.  Indeed  actual 
notice  of  an  injunction  may  be  all  that  is  necessary  to  render  a  party 
amenable  to  it.     In  re  Lennon  (1897)  166  U.  S.  548. 

Criminal  Law — Former  Jeopardy.  The  defendant,  after  having  been 
convicted  of  violating  a  city  ordinance  against  gambling,  was  indicted  by 
the  State  for  the  same  act.  Held,  the  former  conviction  would  not  sus- 
tain a  plea  of  former  jeopardy.  State  v.  Muir  (Mo.  Nov.  1901)  65  S.  W. 
285. 

The  early  decisions  of  Missouri  and  of  some  jurisdictions  to-day  are 
opposed  to  this  decision.  State  v.  Cowan  (i860)  29  Mo.  330;  lynch  v. 
Com.  (Ky.  1896)  35  S.  W.  264.  The  preponderance  of  authority  is  in 
favor  of  the  principal  case.  Cooley,  Constitutional  Limitations,  239  and 
note;  1  Wharton,  Criminal  Law  §  1029;  State  v.  Guslin  (1899)  152  Mo.  108; 
State  v.  Clifford  (1893)45  La.  Ann.  980;  State  v.  Z<?^(i882)  29  Minn.  445; 
State  v.  ^#(1894)  115  N.  C.  741.  Frequently  municipal  charters  pro- 
vide that  prosecution  in  city  courts  shall  bar  indictment  by  the  State  for 
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the  same  offense.  Ala.  Acts  1888-S9,  pp.  513,  526.  Where  such  is  not 
the  case,  however,  it  does  not  seem  that  a  plea  of  double  jeopardy  should 
be  effective.  Municipal  by-laws  are  merely  local  police  regulations  and 
breach  of  them  does  not  in  itself  involve  that  offense  against  the  peace  of 
the  State  which  is  of  the  essence  of  every  crime.  Mayor  of  Mobile  v. 
Allaire  (1848)  14  Ala.  400. 

Criminal  Law — Former  Jeopardy.  The  prisoner  was  convicted  of  mur- 
der in  the  second  degree  on  indictment  for  murder  in  the  first  degree.  The 
conviction  was  set  aside  for  error  of  law  and  new  trial  granted.  He  was 
again  convicted  of  murder  in  the  second  degree,  although  charged  with 
murder  in  the  first  degree.  Held,  this  did  not  constitute  double  jeopardy. 
State  v.  Goddard  (Mo.  1901)  62  S.  W.  697. 

Under  the  Missouri  Constitution  of  1820  (art.  13,  sec.  io),  which  pro- 
vided that  "  no  person,  having  once  been  acquitted  by  ajury.can,  for  the 
same  offence,  be  again  put  in  jeopardy  of  life  and  limb,"  the  court  held, 
in  State  v.  Ross  (1859)  29  Mo.  32,  that  one  indicted  for  murder  in  the  first 
degree  and  put  upon  his  trial  and  convicted  in  the  second  degree,  a  new 
trial  having  been  granted  upon  his  application,  could  not  be  put  upon  trial 
again  for  murder  in  the  first  degree.  But  the  Constitution  of  Missouri 
(1875)  added  to  the  provision  quoted  from  the  Constitution  of  1820:  "  if 
judgment  on  a  verdict  of  guilty  be  reversed  for  error  in  law,  nothing 
herein  contained  shall  prevent  a  new  trial  of  the  prisoner  on  a  proper 
indictment  or  according  to  correct  principles  of  law."  Art.  11,  sec.  23. 
The  new  Missouri  rule  is  exceptional.  The  States  may,  however,  make 
their  own  constitutional  provisions  on  this  point.  The  Fifth  Amendment 
to  the  Constitution  of  the  United  States,  prohibiting  double  jeopardy, 
applies  only  to  the  United  States.  United  States  v.  Keen  (1839)  1  Mc- 
Lean, 429,  438.  A  few  States  have  adopted  the  principle  of  the  later 
Missouri  Constitution,  notwithstanding  the  absence  of  such  provision  in 
their  own  constitutions.     State  v.  Belhimer  (1870)  20  Ohio  St.  572. 

Equity — Jurisdiction  over  Public  Officers.  The  Secretary  of  State 
threatened  to  remove  from  the  State  the  original  certificate  of  incorpora- 
tion, filed  in  his  office  by  the  plaintiff,  his  object  being  to  allow  its  use  in 
a  prosecution,  pending  in  a  foreign  jurisdiction,  against  the  plaintiff's 
officers  for  perjury.  Held,  an  injunction  should  be  issued  to  restrain 
such  removal.  Delaware  Surety  Co.  v.  Lay  ton  (Del.  Nov.  1901)  50 
Atl.  378. 

The  court,  through  considerations  of  public  policy  which  seem  well 
founded,  declared  that  this  officer  would  be  guilty  of 'malfeasance,  if  he 
removed  outside  the  State  any  records  filed  in  his  office.  In  view  of  this 
ruling,  the  court  could  not  logically  deny  the  injunction,  for  it  is  well 
settled  that,  where  a  clear  official  duty  requiring  no  exercise  of  discre- 
tion is  about  to  be  violated  by  a  positive  official  act,  any  one  who  would 
be  injured  by  the  act  may  have  an  injunction  to  prevent  it,  if  his  rem- 
edy at  law  is  inadequate.  State  Board  v.  McComb  (1875)  92  U.  S.  531. 
The  defendants'  contention  that  the  plaintiffs  were  precluded  from 
obtaining  the  injunction  by  the  maxim  that  "  he  who  comes  into  equity 
must  come  with  clean  hands  "  seems  irrelevant.  Fraud,  neither  injur- 
ious to  the  defendant,  nor  connected  with  the  immediate  transaction,  is 
not  sufficient  to  make  the  maxim  applicable.  Meyer  v.  Vesser  (1869) 
32  Ind.  294. 

Equity — Mistake  of  Fact.  Certain  property  was  levied  on  under  an 
execution  and  in  the  advertisement  of  sale  a  portion  was  omitted.  The 
petitioner  neglected  to  read  the  advertisement  and,  believing  that  the 
entire  property  had  been  put  up,  purchased  it  for  the  full  amount  of  his 
judgment.  Held,  the  sale  should  not  be  set  aside.  Keith  v.  Brewster 
(Ga.  Nov.  1901)  39  S.  E.  850. 

It  was  not  the  duty  of  the  sheriff  to  sell  the  whole  plot  levied  on,  but 
only  such  a  part  as  that  the  sale  of  it  would  satisfy  the  judgment.  The 
plaintiff  therefore  by  his  own  negligence  was  responsible  for  his  mistake. 
Parkhurst  v.  Cory  (1856)  11  N.  J.  Eq.  233  is  directly  in  point  and  very 
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similar  to  the  principal  case,  which  should  be  distinguished  from  a  closely 
connected  line  of  cases  where  the  element  of  fraud  is  present.  Loomis 
v.  Hudson  (1865)  18  Iowa  416. 

Equity — Trusts — Gift  of  Bank  Book.  R  changed  her  account  in  a 
savings  bank  into  an  account  in  the  names  of  R  and  S,  payable  to  either  or 
survivor,  intending  thereby  to  provide  for  S  after  her  death.  She  con- 
tinued to  draw  money  for  her  own  use,  but  finally  gave  the  bank  book  to 
a  friend  to  be  delivered  to  S  after  her  death.  Held,  these  acts  consti- 
tuted a  declaration  of  trust  and  S  was  entitled  to  the  fund.  Hoboken 
Bank  for  Savings  v.  Schwoon  (N.  J.  Nov.  1901)  50  Atl.  490.  See 
Notes,  p.  no. 

Insolvency — Mortgage  to  Secure  Creditors.  By  statute  no  mortgage 
executed  by  a  corporation  was  valid  without  the  consent  of  a  majority 
of  the  preferred  stockholders.  A  corporation  in  exchange  for  its  pre- 
ferred stock  gave  its  notes,  secured  by  mortgage  upon  its  personalty  to  P  in 
trust  for  its  preferred  stockholders  and  certain  ordinary  creditors  who  by 
statute  had  priority  over  preferred  stockholders.  This  was  accepted  by 
the  beneficiaries.  Later  a  second  mortgage  subject  to  the  first  was  made 
to  P  in  trust  for  other  creditors.  Three  hours  later  the  corporation 
made  a  general  assignment.  Held,  both  mortgages  were  entirely  void. 
Reagan  v.  Nat.  Bank  (Ind.  Oct.  1901)  61  N.  E.  575. 

The  decision  seems  sound.  Conduct  of  a  debtor,  necessarily  resulting 
in  fraud,  creates  a  presumption  of  fraudulent  intent.  Coleman  v.  Burr 
(1833)  93  N.  Y.  17.  By  accepting  the  mortgage,  each  beneficiary  agreed 
to  uphold  the  fraudulent  preference  of  preferred  stockholders.  Each 
must  accept  or  refuse  the  mortgage  as  a  whole,  and  those  relying  on  it 
could  not  assail  part  of  it.  If  fraudulent  in  part,  it  was  fraudulent  in 
toto.  Perry  on  Trust  §  597,  602  g  ;  In  re  Lewis  (1880)  81  N.  Y.  421  ; 
Caldwell  v.  Williams  (1849)  1  Ind.  405.  The  preferred  stockholders, 
therefore,  did  not  become  bona  fide  creditors.  The  second  mortgage 
also  was  correctly  declared  invalid,  since  its  beneficiaries  did  not  accept 
it  until  after  the  property  passed  into  the  hands  of  the  court  under  the 
general  assignment  and  the  rights  of  other  parties  intervened.  Jones  on 
Chattel  Mortgages  §  104.  The  trustee  could  not  accept  so  as  to  bind  them, 
for  he  was  appointed  by  the  corporation  without  their  authority,  and  the 
presumption  that  they  themselves  accepted  was  rebutted  by  the  peculiar 
burdens  imposed  by  the  mortgage. 

Insolvency— Preference.  According  to  the  terms  of  a  mortgage  of 
personal  property  executed  to  trustees  for  the  benefit  of  certain  creditors, 
the  mortgagors  were  to  remain  in  possession,  to  carry  on  the  business, 
and,  after  paying  for  any  goods  which  might  be  furnished,  to  pay  the 
residue  of  the  receipts  to  the  creditors  expressly  named  in  the  mortgage. 
Subsequently  a  receiver  was  appointed  and  the  property  was  sold. 
Held,  those  who,  in  reliance  on  the  terms  of  the  mortgage,  had  furnished 
goods  to  the  mortgagors,  intermediate  the  execution  of  the  mortgage  and 
the  appointment  of  the  receiver,  should  be  preferred  to  those  creditors 
expressly  named.  Reynolds  &>  Reynolds  Co.  v.  Eacock  (Ind.  Oct.  1901) 
61  N.  E.  732. 

It  was  maintained  in  this  case  that  the  principle  of  those  cases  where 
"material  men  and  mechanics  may  take  advantage  of  the  contractor's 
bond,  although  only  named  as  a  class  "  applied  to  this  case.  Brown  v. 
Markland  (1899)  22  Ind.  App.  652.  Further  than  showing  that  the  class 
mentioned  here  was  sufficiently  definite  for  a  court  of  equity  as  well  as  a 
court  of  law  to  recognize,  those  decisions  do  not  seem  to  be  applicable, 
since  they  involve  principles  of  law,  not  of  equity.  If  the  decision  be 
put  upon  the  principle  that  as  cestuis  que  trustent  the  claimants  should 
have  priority,  there  seems  to  be  no  objection  to  it,  since  the  mortgage 
expressly  gave  the  claimants  this  right. 

Insurance— Warranty — Location  of  Propertv.  Chattels  in  house  A 
were  insured,  the  policy  to  be  void  if  the  location  of  the  property  should 
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in  any  way  be  changed.  The  property  was  removed  to  house  B  for  there 
days,  then  to  house  C,  consent  to  the  last  removal  having  been  given. 
Held,  the  intended  avoidance  took  effect  only  during  the  existence  of  the 
forbidden  hazard.  Ohio  Farmers'  Ins.  Co.  v.  Burget  (Ohio,  Oct.  1901) 
61  N.  E.  712.     See  Notes,  p.  108. 

Insurance — Warranty.  A  policy  contained  a  condition  of  voidability 
for  transfer  or  sale  of  the  property.  Held,  it  was  avoided  by  the  assign- 
ment of  an  equity  of  redemption  to  trustees  for  the  benefit  of  creditors, 
though  the  assignor  remained  in  possession.  Ohio  Farmers'  Ins.  Co.  v. 
Waters  (Ohio,  Oct.  1901)  61  N.  E.  711. 

A  voluntary  assignment  for  the  benefit  of  creditors  was  clearly  a 
transfer  within  the  terms  of  the  policy.  Dey  v.  Poughkeepsie  Mutual 
Ins.  Co.  (1859)  23  Barb.  623.  By  this  assignment,  all  the  mortgagor's 
interest  was  transferred,  and  his  claim  against  the  trustees  was  for  any 
surplus.  In  Kentucky  an  assignor  in  possession  was  protected,  presum- 
ably on  the  ground  that  he  still  had  an  insurable  interest.  Ins.  Co.  v. 
Lawrence  (1863)  4  Mete.  9.  While  in  the  principal  case  the  insurable 
interest  was  as  great  after  assignment  as  before,  it  is  clear  that  it  was  an 
insurable  interest  of  a  different  character. 

Pleading  and  Practice— Appealable  Interest.  A  grantor  of  land  by 
warranty  deed  was  notified  by  a  remote  grantee  to  defend  an  action. 
Though  the  notice  to  defend  was  entered  on  the  record,  he  was  not  made 
a  party  to  the  suit,  but  defended  in  the  name  of  the  grantee.  Held, 
he  had  an  appealable  interest,  and  might  appeal  in  the  name  of  the 
grantee  even  against  the  latter's  will.  Laddv.  Kuhn  (Ind.  Nov.  1901)  61 
N.  E.  747. 

The  theory  of  the  decision  is  that  the  notice  of  the  warrantor,  entered 
on  the  record,  made  him  constructively  a  party  to  the  suit,  so  that  a  judg- 
ment would  bind  him.  That  rule  was  laid  down  in  Morgan  v.  Muldoon 
(1882)  82  Ind.  352.  So  the  manufacturers  of  an  article  alleged  to  be  an 
infringement  of  a  patent,  who  by  consent  of  the  nominal  defendants 
assumed  the  defence  of  a  suit  against  the  vendors  of  the  article,  were 
allowed  to  appeal  without  the  consent  of  the  nominal  defendants  and  in 
their  name.  Andrews  v.  Thum  (1894)  64  Fed.  149.  The  appeal  must, 
however,  be  in  the  name  of  the  nominal  party.  Union  Nat.  Bank  v. 
Barth  (1899)  179  111.  83. 

Pleading  and  Practice -Removal  of  Causes -State  as  Real  Party. 
A  State  statute  required  railroad  commissioners,  if  necessary,  to  bring 
actions  against  carriers  and  to  compel  them  to  conform  to  legal  rates. 
The  State  was  made  contingently  liable  for  the  costs  of  such  suits,  and 
any  fines  collected  were  to  go  to  the  educational  fund  of  the  county  in 
which  the  action  was  brought.  Held,  the  State  was  not  the  real  party  in 
interest,  so  as  to  preclude  removal  of  the  cause  to  a  federal  court  for 
diverse  citizenship.  M.  K.  &>  T.  Ry.  Co.  v.  Hicktnan  et  al.  (Nov.  1901) 
22  Sup.  Ct.  18. 

The  jurisdiction  of  the  Supreme  Court  formerly  depended  upon 
the  parties  named  on  the  record.  In  Osborn  v.  Bank  of  U.  S. 
(1824)  9  Wheat.  738,  the  court  refused  to  look  behind  the  record  to  find 
the  real  parties  in  interest.  But  this  rule  of  the  court  was  changed  by 
later  decisions.  In  re  Ayers  (1887)  123  U.  S.  443  ;  Ferguson  v.  Ross 
(1889)  38  Fed.  161.  The  present  rule  has  been  so  repeatedly  affirmed  that 
the  only  question  in  the  principal  case  is  whether  or  not  the  State  was  the 
real  party  in  interest.  The  fact  that  the  primary  benefit  to  be  gained  by 
a  decision  for  the  plaintiff  would  be  lower  rates  shows  that  the  State  is 
not  the  real  party  plaintiff,  the  benefit  being  indirect.  Nor  can  the  con- 
tingent increase  in  the  county  school  fund  obscure  the  real  purpose  of  the 
litigation.  The  assumption  of  possible  costs  is  merely  .an  incident  to  the 
form  of  prosecution.  The  State  must  be  regarded  as  a  purely  artificial 
person  when  it  enters  the  court.  Reagan  v.  Farmers'  L.  &*  T.  Co. 
(1893)  154  U.  S.  362. 
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Real  Property — Covenants — Construction.  A  covenant  in  a  lease, 
following  a  right  of  renewal  given  to  the  plaintiffs  for  such  rent  as  they 
might  agree  upon  with  the  lessor,  read,  "or  in  case  of  a  failure  so  to 
agree,  the  said  lessor  shall  purchase  the  improvements  upon  said  land  at 
a  fair  valuation  to  be  ascertained  by  three  referees,  or  if  the  lessor  shall 
prefer  not  to  purchase  said  improvements,  the  lessees  shall  purchase  said 
land."  The  defendant  sold  the  land  and  in  an  action  upon  the  covenant 
it  was  alleged  that  the  lessor  failed  to  purchase  the  improvements. 
Held,  the  plaintiffs  could  recover  without  proving  an  attempt  to  renew  the 
lease.  Carpenter  v.  Poc asset  Mfg.  Co.  (Mass.  Nov.  1901)  61  N.  E. 
816. 

According  to  this  decision  there  was  no  condition  implied  in  fact,  and 
the  defendants  were  obliged  to  sell  the  land  or  purchase  the  improvements 
whether  the  plaintiff  desired  a  new  lease  or  not.  This  is  based  on  the 
fact  that  the  use  of  the  words  ' '  the  lessor  shall  purchase  the  improve- 
ments "  showed  an  intention,  at  the  time  the  lease  was  made,  to  put  im- 
provements on  the  land,  which  the  plaintiff  would  not  be  willing  to  give 
np  to  the  defendant  at  the  end  of  the  term  and  that  the  plaintiff  had  it  in 
his  power  to  make  a  merely  formal  demand  for  a  renewal,  and  then  refuse 
to  agree  on  a  fair  rent,  thus  depriving  the  defendant  of  any  protection  he 
might  have  in  the  supposed  condition.  But  the  words  of  the  covenant 
seem  inconsistent  with  this  construction. 

Real  Property — Fixtures.  Where  a  building  fitted  and  used  as  a  theatre 
was  sold  under  an  execution,  it  was  held,  the  seats,  drop  curtains  and 
stage  appliances,  except  the  scenery  which  was  in  no  way  attached  to  the 
building,  passed  to  the  vendee  as  part  of  the  realty.  Bender  v.  King 
{Mont.  Sept.  1901)  111  Fed.  60. 

The  tendency  of  decisions  in  this  country  and  in  England  is  to  look  at 
the  intention  with  which  articles  have  been  annexed  to  the  realty,  and  to 
treat  the  mode  of  attachment  as  evidence  of  that  intention  rather  than  as 
an  absolute  test.  Oliver  v.  Lansing  (1899)  57  Neb.  352  goes  so  far  as  to 
hold  that  scenery  made  to  fit  a  certain  stage,  though  attached  to  the 
building  only  when  in  use,  is  a  fixture.  In  Ins.  Co.  v.  Allison  (1901)  107 
Fed.  179,  seats  in  a  theatre  and  mirrors  fixed  to  the  wall  and  forming  part 
of  a  general  scheme  of  decoration,  were  held  to  be  fixtures.  As  the  seats 
were  necessary  to  the  use  of  the  building  as  a  theatre  and  the  mirrors  and 
other  decorations  were  probably  meant  to  remain  permanently,  an  inten- 
tion to  affix  them  to  the  freehold  for  its  improvement  was  evident.  In 
HEncourt  v.  Gregory  (1866)  L.  R.  3  Eq.  Cas.  382,  it  was  held  that  mir- 
rors and  tapestries  attached  to  the  walls  of  a  room  were  part  of  the  wall, 
because  the  fact  that  they  formed  part  of  a  scheme  of  decoration  showed 
that  they  were  intended  to  improve  the  freehold.  This  case  is  disapproved 
in  Ward  v.  Taylor  [1901]  1  Ch.  523,  where  tapestries  stretched  on  frames 
and  attached  to  the  wall  were  placed  there  not  to  improve  the  freehold, 
but  for  the  purpose  of  their  enjoyment  as  chattels.  In  these  cases 
different  results  were  reached  upon  somewhat  similar  facts,  but  the 
conflict  is  not  as  to  the  principle  involved,  but  as  to  its  application. 
In  Monti  v.  Barnes  [1901]  1  K.  B.  205,  it  was  held  that  certain  "  dog  " 
grates,  which  were  articles  of  great  weight,  and  were  substituted  for 
grates  of  ordinary  size  by  a  mortgagor  after  he  had  mortgaged  the  prop- 
erty, passed  to  the  vendee  at  foreclosure.  The  court,  however,  considered 
the  relation  of  mortgagor  and  mortgagee  of  importance  in  determining 
the  intention;  and  since  a  mortgagor  usually  regards  himself  as  Owner  of 
the  freehold,  it  could  not  be  inferred  that  he  intended  to  leave  the  chattels 
annexed  to  the  freehold  for  a  short  time  only,  as  would  be  the  case  with  a 
tenant  for  years. 

Real  Property— Subjacent  Support— Limitation  of  Actions.  Where  the 
owner  of  coal  under  the  plaintiff's  land  in  mining  the  coal  neglected  to  leave 
sufficient  support,  so  that  the  plaintiff's  land  subsided,  it  was  held,  the 
cause  of  action  arose  at  the  time  of  the  mining  and  not  when  the  land 
subsided,  and  though  the  subsidence  was  recent,  if  there  had  been  no 
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mining  within  six  years  the  cause  of  action  was  barred,  Noonan  v. 
Pardee  (Pa.  Oct.  1901)  50  Atl.  255, 

The  decision  must  rest  on  the  principle  that  the  right  is  absolute  to 
to  have  one's  land  surrounded  by  land  sufficient  to  support  it,  and 
that  it  is  not  a  relative  right  dependent  upon  the  amount  of  damages 
done.  But  this  is  contrary  to  the  authorities.  In  Backhouse  v.  Bonomi 
(1861)  9  H.  L.  C.  503,  it  was  held,  on  similar  facts,  that  no  cause  of  action 
arose  until  the  damage  resulted.  In  Colliery  Co.  v.  Mitchell  (1885)  11 
A.  C.  127,  every  new  subsidence  was  held  a  fresh  cause  of  action. 
Backhouse  v.  Bonomi  has  been  recently  followed  in  Rector  etc.,  v. 
Paterson  Extension  Ry.  Co.  (N.  J.  1901)49  Atl.  1030,  and  was  recognized 
and  approved  in  Houston  Waterworks  v.  Kennedy  (1888)  70  Tex. 
233- 

Statutes — Exemption  of  Homesteads.  A  statute  made  homesteads 
subject  to  executions  for  any  "  debt  created  for  the  purchase  price  of  the 
land."  Held,  a  judgment  in  an  action  for  failure  to  deliver  hogs,  where 
the  bill  of  sale  of  the  hogs  was  a  part  of  the  purchase  price  of  a  home- 
stead, was  a  judgment  for  a  debt  within  the  meaning  of  the  statute. 
Harris  v.  Larsen  (Utah,  Dec.  1901)  66  Pac.  782. 

The  exemption  of  homestead  lands  is  so  strikingly  liberal  under  the 
above  statute  that  creditors  would  seem  to  need  encouragement.  As  the 
statute  is  framed,  however,  the  effort  made  in  that  direction  in  the  prin- 
cipal case  can  hardly  be  supported.  In  deciding  that  an  agreement  to 
deliver  hogs  under  a  bill  of  sale  is  a"  debt,"  the  court  adopted  the  most 
comprehensive  and  not  the  most  accurate  definition  of  that  word.  Kimp- 
tonv.  Brownson  (1866)  45  Barb.  625.  In  any  other  connection  it  would 
hardly  be  contended  that  a  debt  can  be  for  anything  other  than  money. 
Arlin  v.  Brown  (1862)  44  N.  H.  102.  The  plaintiff's  cause  of  action  was 
for  breach  of  contract  to  deliver,  involving  unliquidated  damages,  and 
not  for  debt. 

Statutes — New  York  Code  of  Civil  Procedure — Probate  Practice. 
The  N.  Y.  Code  of  Civil  Proc.  §  2546  provides:  "  Unless  a  referee's  report 
is  passed  upon  and  confirmed,  approved,  modified  or  rejected  by  a  sur- 
rogate within  ninety  days  after  it  has  been  submitted  to  him,  it  shall  be 
deemed  to  have  been  confirmed  as  of  course,  and  a  decree  to  that  effect 
may  be  entered  by  the  party  interested  in  the  proceedings  upon  two  days' 
notice."  In  a  case  where  "  the  party  interested"  did  not  give  notice  to 
the  surrogate  to  confirm  a  report  until  thirty  days  after  his  action,  it  was 
held,  the  surrogate's  failure  to  act  until  the  end  of  120  days  after  the 
submission  of  the  report  to  him  did  not  render  his  action  based  upon  a 
rejection  of  the  report  void.  In  re  Clark  (N.  Y.  Nov.  1901)  61  N.  E. 
769. 

The  majority  of  the  court,  Haight,  Landon,  Vann,  and  Martin,  J.J., 
based  their  decision  upon  two  grounds:  first,  that  the  above  section  was 
merely  directory,  in  consequence  of  which  the  surrogate's  disregard  of 
it  did  not  render  his  action  ineffectual,  especially  as  he  acted  before  the 
respondent  gave  him  notice  ;  second,  that  "  the  acts,  conduct,  and  silence 
of  the  respondent  constituted  a  waiver  of  any  right  he  may  have  pos- 
sessed to  require  the  entry  of  a  decree  as  of  course  confirming  the  report 
of  the  referee."  Parker,  C.  J. ,  O'Brien  and  Bartlett,  J.J.,  however,  dis- 
sented on  the  ground  that  the  report  at  the  end  of  ninety  days  should 
"  be  deemed  to  have  been  confirmed  as  of  course,"  by  operation  of  law, 
and  that  the  provision  for  "two  days'  notice"  was  inserted  by  the  legis- 
lature merely  to  insure  such  a  disposition  of  the  matter  as  was  "  orderly 
and  usual." 

S  r.vn  1  ks— New  York  Penal  Code.  The  defendant  printed  in  his  news- 
paper an  anarchistic  article  entitled  "  Murder  vs.  Murder,"  written  some 
fifty  years  before,  and  several  times  republished.  Held,  he  was  guilty  of 
a  misdemeanor  under  Section  675  of  the  Penal  Code.  People  v.  Most 
(Spec.  Ses.  Oct.  1901)  73  N.  Y.  Supp.  220. 

The  clause  construed  covers  "  any  act  which  seriously     .     .     .     dis- 
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turbs  or  endangers  the  public  peace  or  openly  outrages  pnblic  decency . " 
The  teaching  of  criminal  anarchy  is  held  to  come  within  both  of  these 
provisions,  irrespective  of  any  consequential  crime  having  been  shown. 
This  application  of  the  clause  seems  to  be  without  precedent.  Beyond 
doubt  such  a  publication  "  endangers  the  public  peace."  That  it  "  out- 
rages public  decency,"  however,  is  more  open  to  question  since  that  term  is 
ordinarily  applied  to  offenses  against  morals.  Mcjunkins  v.  State  (1858) 
10  Ind.  140;  Ardery  v.  State  (1877)  56  Ind.  328.  Irrespective  of  statute, 
such  publications  would  seem  to  be  within  the  definition  of  the  com- 
mon law  crime  of  "  sedicious  libel."  Regina  v.  Lovett  (1839)  9  C  & 
P.  462  ;  1  Wharton,  Criminal  Law  §  1611,  and  cases  cited  ;  1  Bishop, 
Criminal  Law  §  457. 

Suretyship — Discharge  of  the  Surety — Indulgence  to  the  Principal. 
The  defendant  made  to  the  plaintiff  a  promissory  note  secured  by  mort- 
gage. He  then  sold  his  interest  in  the  land  to  a  third  "party,  who  con- 
tracted to  pay  the  note.  The  plaintiff  assented  to  this  arrangement,  and, 
without  the  knowledge  or  consent  of  the  defendant,  agreed  to  extend  the 
time  of  payment  of  the  note.  '  Held,  the  defendant  was  not  discharged 
nor  released  to  the  extent  the  land  depreciated  in  value  intermediate  the 
maturity  of  the  note  and  the  time  of  foreclosure.  Denison  University 
v.  Manning  (Ohio,  Oct.  1901)  61  N.  E.  706. 

The  effect  of  this  decision  is  to  deprive  the  defendant  of  his  right,  upon 
paying  the  note  at  maturity,  to  receive  the  mortgage  security  as  it  origi- 
nally existed.  The  plaintiff  knew  of  this  equitable  right  and  since  the 
defendant  was  entitled  to  equitable  defenses,  it  would  seem  that  to  the 
extent  that  the  plaintiff  impaired  this  right  he  should  have  been  held  to 
have  released  the  defendant.  Murray  v.  Marshall  (1884)  94  N.  Y.  611. 
There  is  indeed  good  authority  that  the  defendant  should  have  been 
entirely  discharged.  Union  Co.  v.  Hanford  (1891)  143  U.  S.  187.  But  see 
contra,  James  v.  Day  C1873)  37  la.  164. 

Suretyship — Statute  of  Frauds — Promise  of  Indemnity.  The  defend- 
ant's son  was  indebted  to  M,  who  demanded  additional  security.  The 
plaintiff  thereupon  went  on  his  bond,  as  surety,  at  the  defendant's  request, 
relying  upon  the  latter's  oral  promise  to  indemnify  him  in  case  he  should 
be  compelled  to  pay  the  son's  debt.  The  plaintiff,  having  been  forced  to 
perform,  sued  the  defendant  on  the  contract.  Held,  there  could  be  no 
recovery,  the  promise  being  within  the  statute  of  frauds  as  a  "special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another."  Hart- 
ley v.  Sandford  (N.J.  Nov.  1901)  50  Atl.  454.     See  Notes,  p.  104. 

Taxation — Exemption  of  Charitable  and  Literary  Institutions.  Held, 
a  mission  house  and  a  clergy  house  connected  with  a  charitable  institu- 
tion, which  was  exempt  from  taxation,  were  also  exempt,  but  a  rectory 
connected  therewith  was  not  exempt  under  Laws  of  1897,  c.  371.  People 
ex  re  1.  Society  of  Church  of  St.  Mary  v.  Feitner  (N.  Y.  Nov.  1901)  61 
N.  E.  762. 

Wnile  the  New  York  legislature  has  not  dealt  liberally  with  this  class 
of  institutions,  the  construction  put  upon  the  statute  seems  just.  Clearly 
the  rectory  was  not  exempt  since  property  devoted  to  such  purposes  is 
covered  by  Gen.  Tax  Law  of  1896,  c.  908  §  4,  subd.  9.  The  policy  of  other 
States  upon  this  point  is  worth  noting.  In  a  recent  case  it  was  decided 
that  an  infirmary  which  was  an  adjunct  to  a  medical  college  was  not 
exempt  as  a  "  public,  charitable  institution,"  although  the  professors  did 
much  charitable  work  there.  Infirmary  v.  Louisville  Ky.  Nov.  (1901) 
65  S.  W.  11.  In  Virginia,  if  the  real  property  or  the  income  therefrom  is 
devoted  to  the  use  of  the  institution,  it  is  exempt.  Mary  Baldwin  Semi- 
nary v.  Staunton  (Sept.  1901)  39  S.  E.  596.  A  similar,  liberal  policy  has 
been  adopted  in  Missouri,  where  it  was  held  that  the  residence  of  bishops 
of  a  church  came  within  a  statute  exempting  real  property  devoted  to 
"  purposes  purely  charitable."  Bishop's  Residence  Co.  v.  Hudson  (1887) 
91  Mo.  671.  In  Massachusetts,  however,  it  has  been  held  that  the  statute 
exempting  real  property  of  such  institutions  "  occupied  by  them  or  their 
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officers  for  the  purposes  for  which  they  were  incorporated  "  does  not  cover 
a  case  where  the  institution  merely  receives  the  income  of  the  property. 
St.  James  Institute  v.  City  of  Salem  (1891)  153  Mass.  185.  In  a  later 
case  it  was  held  that  houses  occupied  by  college  officers  and  professors, 
from  whose  stated  salary  the  rental  for  the  houses  was  deducted,  were  not 
exempt  under  the  above  statute.  Williams  College  v.  Town  of  Will- 
iamstown  (1897)  167  Mass.  505. 

Torts — Independent  Contractor — Obstruction  of  Public  Streets.  A 
railroad  company  employed  an  independent  contractor  to  raise  the  level 
of  a  highway  which  was  to  be  carried  across  its  tracks  by  means  of  an 
overhead  bridge.  Owing  to  a  failure  to  guard  properly  or  light  an  em- 
bankment made  in  the  course  of  this  work,  the  plaintiff  was  injured. 
Held,  the  duty  of  the  railroad  company,  like  that  of  a  municipal  corpora- 
tion to  keep  the  highway  reasonably  safe  for  travel,  could  not  be  shifted 
or  avoided  by  letting  the  work  to  an  independent  contractor.  Deming 
v.  Terminal  Railway  of  Buffalo  (Dec.  1901)  169  N.  Y.  1.  See  Notes, 
p.  112  . 

Torts — Conspiracy — Interference  with  Business.  The  plaintiff,  a  re- 
tail coal  merchant,  sued  to  recover  damages  for  the  destruction  of  his 
business.  He  alleged  that  the  defendant  wholesale  dealers  controlled  the 
local  coal  supply,  and  that  they  had  formed  a  combination  to  sell  only  to 
the  defendant  retail  dealers,  for  the  purpose,  among  others,  of  forcing  the 
plaintiff  and  other  dealers  out  of  the  retail  trade.  Held,  on  demurrer,  the 
plaintiff  had  a  cause  of  action  at  common  law.  Hawarden  v.  Youghio- 
gheny  &*  Lehigh  Coal  Co.  (Wis.  1901)  87  N.  W.  472. 

That  persons  may  be  held  liable  for  doing  in  concert  acts  which,  when 
done  by  a  single  individual,  would  give  rise  to  no  cause  of  action  has  often 
been  disputed.  But  where  the  acts  when  done  in  concert  assume  a  new  and 
oppressive  character  the  courts  have  often  been  ready  to  grant  relief.  That 
injury  resulting  from  a  conspiracy  formed  for  the  purpose  of  harming  the 
one  injured  will  sustain  a  suit  for  damages,  in  the  absence  of  justification 
or  excuse,  seems  to  be  well  settled  in  this  country,  while  in  England  this 
doctrine  has  recently  received  the  approval  of  the  House  of  Lords. 
Quinn  v.  Leathern  [1901]  A.  C.  495.  Fair  competition  furnishes  lawful 
justification  even  though  it  be  intended  to  destroy  a  rival's  business,  and 
accomplishes  that  result.  Mogul  Steamship  Co.  v.  McGregor  I1892]  A. 
C.  25  (H.  L.).  It  is  not  possible  to  define  with  accuracy  what  is  "  fair 
competition;"  it  must  be  a  question  of  fact  in  each  case.  Here, 
however,  the  court  seems  to  have  taken  an  extreme  position.  The 
court  admits  that  the  main  purpose  of  the  defendants'  agreement  was 
to  increase  their  business  and  that  the  purpose  of  forcing  the  plaintiff  and 
others  out  of  the  field  was  subsidiary  to  that.  The  decision  is  based  upon 
the  recent  case  of  Slate  v.  Hue  gin  (Wis.  1901)  85  N.  W.  1046,  but  there 
the  court  was  unable  to  find  any  other  intent  than  that  to  injure  the  prose- 
cutor. 

Torts— Malicious  Prosecution— Civil  Suits.  One  of  two  partners  mali- 
.  ciously  and  without  reasonable  cause  brought  an  action  for  a  dissolution 
of  the  partnership,  charging  his  partner  with  wrongful  dealing  with  the 
partnership  property,  and  had  himself  appointed  receiver.  Held,  he  was 
liable  in  an  action  for  malicious  prosecution,  because  he  had  both  inter- 
fered with  the  plaintiff's  property  and  injured  his  good  name.  Luby  v. 
Bennett  (Wis.  Nov.  iqoi)  87  N.  W.  804. 

Malicious  prosecution  of  a  civil  suit  is  not  ordinarily  a  cause  of  action. 
This  rule  is  well  settled  in  England.  Savill  v.  Roberts  (1698)  1  Ld. 
Raym.  374,  379  ;  Quartz  Hill  Gold  Mining  Co.  v.  Eyre  (1883)  11  Q.  B.  D. 
674.  In  America  the  weight  of  authority  is  in  favor  of  this  view.  21  Am. 
Law  Reg.  281,  353  ;  Smith  v.  Michigan  Bu^zy  Co.  (1898)  175  111.  619; 
Cincinnati  Tribune  v.  Bruck  (Ohio  1900)  56  N.  E.  198.  But  where  the 
civil  suit  affects  the  defendant's  personal  liberty,  or  involves  scandal  to  his 
reputation,  or  seizure  of  his  property,  the  action  for  malicious  prosecution 
will  he.     Savill  v.  Roberts,  supra  ;  Gundermann  v.  Buschner  (1897)  73 
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111.  App.  180.  In  a  number  of  States  the  general  rule  has  been  departed 
from,  and  the  malicious  prosecution  of  any  civil  suit  is  a  cause  of  action. 
Pangburn  v.  Bull  (1828)  i  Wend.  345  ;  Whipple  v.  Fuller  (1836)  11  Conn. 
582  ;  Eastiet  v.  Bank  (1884)  66  Cal.  123  ;  Woods  v.  Finnell  (1878)  13  Bush, 
629. 

Torts — Master  and  Servant — Safe  Place  to  Work.  Where  there  was 
a  general  custom,  in  the  erection  of  stone-veneer  buildings,  for  the  brick- 
masons  to  construct  the  scaffolding  for  the  use  of  the  stone-masons,  and 
through  the  faulty  construction  thereof  a  stone-mason  was  killed,  it  was 
held,  this  custom,  though  known  to  the  deceased,  did  not  relieve  the 
employer  of  the  duty  to  provide  a  safe  place  to  work.  McBeath  v.  Rawle 
(111.  Oct.  1901)  61  N.  E.  847. 

Where  the  master  controls  the  premises,  he  is  bound  to  take  reason- 
able care  to  provide  a  safe  place  to  work.  G.  C.  &>  S.  F.  Ry.  Co.  v. 
Delaney  (Tex.  1900)  55  S.  W.  538.  But  where  the  premises  are  not 
under  the  master's  control,  he  is  not  liable.  Channon  v.  Sanford  (Conn. 
1898)  40  Atl.  462.     The  principal  case  seems  to  be  correctly  decided. 

Torts — Negligence — Res  ipsa  loquitur.  The  plaintiff,  a  servant  of  the 
defendant,  was  injured  by  the  breaking  of  a  stepladder  on  which  he  was 
working.  The  ladder  had  previously  broken  aad  had  been  repaired.  The 
plaintiff  whose  duty  it  was  to  see  that  the  ladder  was  kept  in  good  repair 
had  satisfied  himself  as  to  its  safe  condition.  It  appeared  that  the  ladder  did 
not  break  where  it  broke  before.  Held,  the  fact  that  the  ladder  broke  did 
not  point  to  negligence  on  the  defendant's  part  and  the  rule  res  ipsa 
loquitur  was  inapplicable;  also,  since  the  plaintiff  had  accepted  the  re- 
sponsibility of  keeping  the  ladder  in  repair,  the  breach  of  duty,  if  any, 
was  his.  Drum  v.  New  England  Cotton  Yarn  Co.  (Mass.  Nov.  1901)  61 
N.  E.  812. 

The  decision  is  clearly  correct.  Whether  or  not  the  rule  res  ipsa 
loquitur  is  applicable  in  a  given  case  "  must  be  considered  always  with 
reference  to  the  special  facts  of  the  case,  and  the  teachings  of  experience 
with  regard  to  them."  Copithorne  v.  Hardy  (1899)  x73  Mass.  400.  Cer- 
tainly where,  as  in  the  principal  case,  the  fact  of  the  accident  in  the  light 
of  common  experience  is  as  consistent  with  the  hypothesis  of  due  care  on 
the  defendant's  part,  as  with  that  of  carelessness  on  the  part  of  the  plain- 
tiff, a  court  cannot  safely  say  that  a  jury  is  warranted  in  drawing  from 
the  unexplained  fact  an  inference  of  negligence.  Kendall  v.  City  of  Bos- 
ton (1875)  118  Mass.  234  ;  Millie  v.  Manhattan  Ry.  Co.  (N.  Y.  1893),  5 
Misc.  301.  See  Graham  v.  Badger  (1895)  164  Mass.  42,  where  the  nature 
of  the  accident  fairly  gave  rise  to  the  presumption  of  negligence,  and  1 
Columbia  Law  Review,  398. 

Torts — Negligence — Privity  of  Contract.  Where  a  railway  carrier 
transferred  a  car  of  its  own  to  a  connecting  carrier  for  use  upon  its  line, 
and  a  servant  of  the  latter  was  injured  by  reason  of  a  defective  brake,  it 
was  held,  the  first  carrier  owed  the  servants  of  the  other  the  duty  of 
exercising  due  care  in  inspecting  and  putting  the  car  in  a  reasonably  safe 
condition  for  the  proposed  use,  and  the  negligence  of  the  second  carrier 
in  failing  to  inspect  and  repair  the  car  could  not  relieve  the  former  from 
liability.  Teal  v.  American  Mining  Co.  et  al.  (Minn.  Nov.  1901)  87 
N.  W.  837.     See  Notes,  p.  105. 
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Bailments.  By  Wyatt  Paine.  London  :  Sweet  and  Maxwell. 
1901.     pp.  lxxxviii,  550. 

Not  only  has  the  author  discussed  the  law  of  bailments  with 
much  fulness  in  this  volume,  but  he  has  considered  several  cognate 
topics,  such  as  bills  of  sales,  chattel  mortgages,  the  contract  of 
lien  with  an  option  of  purchase,  and  the  liens  of  various  persons 
who  are  not  usually  thought  of  as  bailees.  Indeed,  the  alternative 
title — "A  Commentary  on  the  Law  of  Custody  and  Possession,  as 
distinguished  from  Property,  in  Chattels  " — which  we  find  on  the 
somewhat  crowded  title-page,  appears  to  us  more  truly  descrip- 
tive of  the  work,  than  the  one  word  "  Bailments,"  which  heads  the 
page  and  appears  alone  on  the  back  of  the  bound  volume. 

Lord  Holt's  classification  of  bailments,  in  the  famous  case  of 
Coggs  v.  Bernard,  is  followed  by  Mr.  Paine,  who  stands  ready  to  de- 
fend it  against  all  critics.  In  his  opinion,  it  is  to  be  "  regarded  as 
permanently  authoritative. "  He  does  not  hesitate  to  quote  freely 
from  Sir  William  Jones  and  other  old  writers,  but  he  is  equally 
familiar  with  the  latest  English  decisions,  and  his  presentation  of 
this  branch  of  the  law  is  very  satisfactory.  English  statutes  re- 
lating to  the  liabilities  of  innkeepers,  to  railway  and  canal  traffic 
and  the  like,  are  carefully  considered  and  many  of  their  provisions 
set  out  in  full.  In  the  appendices  are  extracts  from  the  "Com- 
monwealth of  Australia  and  Constitution  Act"  of  1900  and  from  the 
Indian  Contract  Act,  relative  to  bailments,  with  a  commentary 
thereon,  as  well  as  with  generous  citations  from  the  Australian  and 
Indian  reports. 

For  the  British  practitioner,  whether  in  England  or  the  colonies, 
the  book  ought  to  prove  a  valuable  one.  As  it  rarely  cites  Ameri- 
can cases  or  refers  to  American  text  books,  it  cannot  be  very  useful 
to  the  average  lawyer  in  this  country. 

The  Liability  of  Municipal  Corporations  for  Tort.  By  Water- 
man L.  Williams.      Boston:  Little,  Brown  &  Co.    1901.    pp.  xxxix, 

345- 

The  tendency  of  many  modern  text  books  seems  to  be  toward 
the  statement  merely  of  a  number  of  propositions  as  representing 
the  law  on  the  topic  treated,  together  with  the  citation  of  numerous 
authorities  bearing  a  more  or  less  intimate  relation  to  the  subject 
in  hand.  The  result  is  rather  a  digest  than  a  treatise.  If  the  com- 
pilation has  been  carefully  made,  the  work  may  prove  serviceable 
to  the  hasty  practitioner  and  even,  as  a  finger  post,  to  the  lawyer 
who  is  still  a  student.  As  there  is  usually  but  slight  attempt  to 
deal  with  underlying  principles,  such  a  work  is  not  of  lasting  value 
because  of  the  mutability  of  latter  day  decisions. 


BOOK  REVIEWS.  127 

This  defective  method  of  treatment  is  doubly  to  be  regretted  in 
the  consideration  of  a  subject  which  is  undergoing  such  rapid  de- 
velopment as  that  of  the  liability  of  municipalities  for  torts.  In 
his  small  volume  Mr.  Williams  has  gathered  together,  apparently 
with  considerable  care,  upwards  of  twenty-two  hundred  decisions. 
In  many  instances  these  decisions  have  been  tabulated  so  as  to  show 
the  trend  of  the  courts  of  the  different  states.  Eleven  general  classes 
of  torts  are  considered  and  the  principles  applicable  thereto  are  stated 
with  clearness  and  considerable  attention  to  detail.  There  is  but 
slight  original  investigation,  however,  and  it  is  to  be  hoped  that 
the  appreciation  of  the  wide  range  of  the  subject,  which  is  stated  at 
the  outset,  will  induce  the  author  to  utilize  the  material  he  has 
collected,  in  a  more  scholarly  treatment  of  this  very  important 
branch  of  the  law. 

Abbott's  Trial  Brief.  Modes  of  Proving  Facts.  Second  Edi- 
tion. Rochester  :  The  Lawyers'  Co-operative  Publishing  Company. 
1901.      pp.  xxii,  653. 

The  first  edition  of  this  work  issued  more  than  ten  years  since 
with  the  purpose  of  affording  timely  aid  to  the  practitioner  in  the 
trial  of  causes,  has  been  found  useful  for  the  accomplishment  of 
this  purpose,  by  a  large  number  of  trial  lawyers. 

The  arrangement  of  subjects  was  strictly  alphabetical,  as  it 
probably  should  be  for  the  use  for  which  the  book  was  designed, 
and  the  entire  plan  of  the  work  was  one  that  fitted  it  for  the  use  of 
the  practitioner  rather  than  the  student.  This  plan  has  been  wisely 
retained  in  the  present  edition  which  has  been  prepared  "  by  the 
publisher's  editorial  staff"  with  the  view  of  including  important  de- 
cisions made  since  the  first  edition  was  issued,  and  of  making  the 
work  more  comprehensive.  Some  subjects  receive  consideration 
which  did  not  appear  in  the  original  edition,  and  others,  which  did 
appear  therein,  are  treated  more  fully  and  minutely. 

Assuming  that  the  citations  have  been  carefully  verified,  the 
volume  will  be  of  valuable  assistance  to  lawyers  who  are  engaged 
in  the  trial  of  actions. 

Two  Centuries'  Growth  of  American  Law:  1701-1901.  By 
Members  of  the  Faculty  of  the  Yale  Law  School.  New  York: 
Charles  Scribner's  Sons.  London:  Edward  Arnold.  1901.  pp. 
xviii,   538. 

This  book  is  one  of  a  series  issued  under  the  auspices  of  Yale 
University  in  celebration  of  her  bicentennial.  The  faculty  of  the 
Law  School  has  chosen  to  make  its  contribution  in  the  shape  of  his- 
torical sketches  of  the  growth  of  the  more  important  branches  of 
American  law.  In  no  way,  from  a  lawyer's  point  of  view,  could  the 
difference  between  the  world  in  which  Yale  began  and  that  of  to-day 
have  been  more  strikingly  illustrated. 

The  purpose  of  the  book  is  thus  stated  by  Judge  Baldwin  in  his 
introduction:  "This  volume  is  an  attempt  to  sketch  the  progress  of 
American  Law;  public  and  private,  in  the  two  hundred  years  from 
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1 70 1  to  1 90 1  during  which  Yale  College  has  been  growing  into  Yale 
University.  It  is  but  an  out-line  sketch.  It  deals  only  with  a  few 
main  heads  of  a  great  subject.  It  is  not  intended  to  be  technical  in 
its  treatment  of  any  of  them.  If  it  serves  to  give  the  general 
reader  any  clearer  impressions  of  what  the  American  people  have 
accomplished  through  these  two  centuries  in  the  field  of  Juris- 
prudence it  will  have  accomplished  all  for  which  its  authors 
hope. " 

Whether  this  represents  the  original  plan  of  the  learned  authors 
or  is  ex  post  /ado,  it  is  not  our  province  to  enquire.  Certain  it  is 
they  have  kept  faith  with  their  prospectus.  The  first  count  of  the 
reviewer  must,  therefore,  be  dismissed;  their  pretensions  do  not 
overtop  their  achievement.  One  cannot  avoid  feeling,  however, 
that  "  out-line  sketches"  are  not  the  most  enduring  form  in  which 
to  embody  their  learning.  It  would  have  been  a  better  plan,  per- 
haps, to  have  published  an  exhaustive  study  of  one  subject,  and 
thus  to  have  made  an  addition  to,  rather  than  a  mere  summary  of 
our  legal  knowledge.  But,  be  that  as  it  may,  the  authors  have 
written  a  very  interesting  book,  which  has  real  value  in  that  it  lays 
emphasis  on  the  too  often  forgotten  fact  that  our  law  is  not  a  body 
of  lifeless  and  unchanging  rules  but  an  organism  of  almost  un- 
limited adaptability  and  capacity  for  growth. 

The  contributors  and  their  subjects  are:  Constitutional  Law, 
Private  Corporations,  and  Pleadings  in  Civil  Actions,  by  Judge 
Simeon  E.  Baldwin;  Patents,  Copy-rights,  Trade-marks  and  Un- 
fair Trade,  and  Admiralty,  by  Judge  William  K.  Townsend;  Real 
Property,  by  George  E.  Beers;  Contract,  by  William  F.  Foster; 
Torts,  by  George  D.  Watrous;  Equity,  by  Edwin  B.  Gager;  Wills, 
by  Leonard  M.  Doggett;  Municipal  Corporations,  by  Henry  Wade 
Rogers;  Evidence,  by  David  Torrance;  Criminal  Law  and  Pro- 
cedure, by  James  H.  Webb,  and  International  Law,  by  Theodore 
S.  Woolsey. 

A  Treatise  on  Federal  Practice.  By  Roger  Foster.  Third 
edition,  revised  and  enlarged.  2  vols.  Chicago:  Callaghan  &  Co. 
1901.     pp.  clxxxv,  799;    xi,  799~I535- 

Foster's  Federal  Practice  requires  no  introduction  to  the  legal 
profession.  For  ten  years  it  has  been  well  known  as  the  most  sat- 
isfactory treatise  upon  the  subject.  The  judicial  settlement  of  many 
doubtful  points  in  the  construction  of  the  "  Removal  Act"  of  1887 
and  of  the  "  EvartsAct"of  1891,  since  the  publication  of  the  second 
edition  in  1892,  justified  a  new  edition  and  imposed  on  the  au- 
thor a  task  which  he  seems  to  have  performed  in  an  entirely  satis- 
factory manner.  The  number  of  citations  has  been  nearly  doubled 
and  about  one  hundred  and  fifty  pages  added  to  the  text.  By 
means  of  condensation  and  transfers  made  from  the  text  to  notes 
the  amount  of  new  material  has  been  increased  considerably  beyond 
that  number  of  pages.  The  scope  and  general  character  of  the 
work  remain  unchanged  except  by  the  addition  of  a  chapter  on 
practice  in  courts  of  bankruptcy  and  by  references  to  leading  cases 
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in  different  States  upon  points  of  equity,  pleading  and  practice, 
"  including  those  which  are  still  considered  important  under  Codes 
of  Civil  Procedure  ".  Upon  this  basis  the  author  ventures  to  express 
a  hope  that  the  book  "  now  contains  everything,  except  a  knowledge 
of  the  local  rules  of  court,  that  it  is  necessary  to  qualify  the  practi- 
tioner in  courts  of  equity  "  in  seven  States  and  the  District  of  Col- 
umbia. 

In  these  features  we  believe  the  author  has  undertaken  a  work 
of  supererogation.  With  several  comprehensive  works  on  bankruptcy 
and  practice  in  bankruptcy  courts  already  in  the  field,  there  was 
very  little  demand  for  the  seventy-eight  pages  devoted  to  this 
subject  by  the  author;  and  likewise,  unless  he  has  added  some- 
thing to  the  numerous  works  on  local  practice,  or  by  his  citation  of 
cases  has  accomplished  what  has  been  hitherto  unaccomplished  by 
numerous  encyclopedias  of  law  and  of  pleading  and  practice,  there 
is  little  occasion  for  work  of  this  character,  particularly  in  a  book 
devoted  primarily  to  federal  procedure.  In  these  particulars  we  be- 
lieve that  the  third  edition  has  not  made  any  distinct  advance  over 
the  earlier  editions  or  other  publications.  On  the  other  hand  the 
very  substantial  addition  to  the  chapter  on  Jurisdiction  is  to  be 
commended  as  giving  that  subject  a  prominence  in  the  work  com- 
mensurate with  its  great  practical  and  theoretical  importance,  and 
as  supplying  a  deficiency  in  the  earlier  edition. 

While  not  beyond  criticism,  whenever  it  deals  with  subjects  based 
upon  fundamental  principles  rather  than  upon  arbitrary  rules  of  court 
or  statute,  experience  has  undoubtedly  proved  this  to  be  an  exceed- 
ingly practical  and  useful  book,  and  its  value  as  a  whole  has  been 
enhanced  by  the  changes  appearing  in  this  latest,  though  we  trust 
not  last,  edition. 
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Reviews  to  follow: 

A  Selection  of  Cases  on  the  Law  of  Insurance.  By  Edwin  H. 
Woodruff.     New  York  :  Baker,  Voorhis  &  Company.    1900.    pp.  xiii,  591. 

The  Constitutional  History  of  the  United  States.  By  Francis 
Newton  Thorpe.  Chicago :  Callaghan  &  Co.  1901.  pp.  xxi,  595  ;  xix, 
685  ;  xvi,  718. 

A  Selection  of  Cases  and  Statutes  on  the  Principles  of  Code  Plead- 
ing, with  notes.  By  Charles  M.  Hepburn.  Cincinnati:  W.  H.Anderson 
&  Co.     1901.    pp.  xxxvi,  651. 

A  Treatise  on  Injunctions.  By  Thomas  Carl  Spelling.  Second 
Edition.     Boston  :  Little,  Brown  &  Co.     1901.    pp.  clxxii,  821  ;  823-1894. 

Handbook  of  Admiralty  Law.  By  Robert  M.  Hughes.  St.  Paul : 
West  Publishing  Co.     1901.    pp.  xvii,  503. 

A  Study  of  the  United  States  Steel  Corporation.  By  Horace 
L.  Wilgus.     Chicago  :  Callaghan  &  Co.     1901.     pp.  xiii,  222. 

A  Treatise  on  International  Public  Law,  By  Hannis  Taylor. 
Chicago  :  Callaghan  &  Co.     1901.    pp.  lxxyi,  912. 
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THE  HISTORY  OF  THE  LAW  OF   NATURE  : 
A  PRELIMINARY  STUDY. 

Second  Article. 

Grotius.—We  have  seen  in  the  former  part  of  this  study1 
that  in  the  course  of  the  seventeenth  century  the  classical 
tradition  of  the  Law  of  Nature  was  broken  up  after  the 
Reformation  controversies,  with  the  result  that  in  this  coun- 
try it  has  been  forgotten  or  misunderstood  ever  since. 
Oblivion  went  so  far  that  it  was  possible  for  Bentham  and 
his  followers  to  suppose  quite  honestly  that  the  Law  of 
Nature  meant  nothing  but  individual  fancy.  But  at  the 
same  time  that  the  Law  of  Nature  ceased  to  be  honoured 
among  us  in  speculation,  it  was  entering  on  new  spheres  of 
practical  power.  The  modern  law  of  nations  was  founded 
by  Grotius  on  a  revised  scheme  of  natural  law,  and  his 
foundations  have  always  and  everywhere  been  treated  as 
sound  except  by  one  insular  and  unhistorical  school. 
Grotius's  doctrine  was  expanded  and  made  the  common 
property  of  public  men  by  his  successors;  it  was  accepted 
in  this  current  form  by  the  English  publicists  of  the  eight- 
eenth century,  and  thus  had  considerable  influence  on  En- 
glish and  still  more  on  Scottish  expositions  not  only  of  the 

1  i  Columbia  Law  Review,  ii. 
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law  of  nations  but  of  public  law  in  general.  In  the  domain 
of  private  law  the  ideas  of  reasonableness  and  natural  jus- 
tice, which  do  not  the  less  belong  to  the  Law  of  Nature 
because  they  have  been  called  by  different  names  at 
different  times,  leapt  into  fresh  activity,  and  created  or 
largely  modified  whole  bodies  of  doctrine.  Later,  by  a 
process  which  at  first  sight  looks  paradoxical,  the  same 
ideas  became  the  vehicle  for  spreading  the  distinctive  prin- 
ciples and  methods  of  the  Common  Law  in  lands  where  it  did 
not  and  could  not  formally  claim  any  jurisdiction.  We  shall 
now  try  to  follow  the  Law  of  Nature  in  these  several  careers 
of  conquest,  of  which  some  at  least  are  far  from  being 
closed. 

International  Law. — With  regard  to  International  Law, 
it  is  notorious  that  all  authorities  down  to  the  end  of  the 
eighteenth  century,  and  almost  all  outside  England  to  this 
day,  have  treated  it  as  a  body  of  doctrine  derived  from  and 
justified  by  the  Law  of  Nature.     There  has  been  a  certain 
divergence  of  opinions  on  the  question  whether  the  law  is 
established  by  the  reason  of  the  thing  alone — natura  ratio- 
nalis,  as  Grotius  says — or  by   the  actual  usage  of  civilized 
nations.     But  this  divergence  is  really  more  in  expression 
than  in  any  fundamental  conception.     It  was  never  asserted 
by  the  most  zealous  advocate  of  the  Law  of  Nature  that  an 
individual   opinion   of    what   is  just  can,  as  such,  make  a 
general  rule.     Here,  as  elsewhere,  we  must  apply  the  prin- 
ciple of  Aristotle,  and  deem  that  to  be  reasonable  which 
appears  so  to  competent  persons.     There  must  be  a  com- 
petent and  prevalent  consent,  and  the  best  evidence  of  such 
consent    is    constant    and    deliberate    usage.     Discordant 
opinions  as  to  what  is  right  or  convenient  could  never  pro- 
duce a  uniform  accepted  usage,  as,  on  the  other  hand,  no 
other  reason  can  be  assigned  for  the  general  acceptance  of 
certain  usages  by  independent  States  than  that  they  are 
generally  believed  to  be  convenient  and  just.     In  fact,  the 
elements  of  reason  and  custom  have  been  recognized  by  the 
highest  authorities  as  inseparable,  and   strengthening  one 
another.      Thus   the  English    law    officers    (among  whom 
Lord   Mansfield,  then   Solicitor-General,  took   the   leading 
part)  wrote  in  their  celebrated  opinion  in  the  case  of  the 
Silesian    Loan   that  the  law  of  nations  is  "  founded  upon 
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justice,  equity,  convenience,  and   the   reason  of  the  thing, 
and  confirmed  by  long  usage."1     In  the  very  infancy  of  the 
doctrine  Alberico  Gentili,  while  he  declared  that  the  ius 
gentium  applicable  to   the    problems  of   war  was  identical 
with  the  Law  of  Nature,  and   claimed  for  it  the  authority 
of  absolute  reason,  also  vouched  the  continuing  and  general 
consent  of  mankind  to  witness  it;  not  an  imaginary  consent 
of  all  men  living  at  any  one  time,  but  an  agreement  constant 
and  prevalent— in  fact,  quod  successive  placere  omnibus  visum 
est.     For  all  practical  purposes  we  may  define  International 
Law,  with  the  late  Lord  Russell  of  Killowen,  as  "  the  sum 
of  the  rules  or  usages  which  civilized  States  have  agreed 
shall   be   binding  upon    them    in   their   dealings  with  one 
another,"  remembering,  however,  that  the  agreement  need 
not  be  formal  or   express.     Such  rules  may,  of  course,  be 
modified,  generally  or  partially,  by  convention  or  usage,2 
in  any   manner  consistent  with  the  objects  for  which  the 
law  of  nations  exists.3     This  is  not  only  required  by  con- 
venience, but  wholly  in  accordance  with  the  doctrine  of  the 
Law  of  Nature  as  received  in  the  Middle  Ages,  which  ex- 
pressly admitted  the  validity  of  positive  rules  and  conven- 
tions not  contrary  to  fundamental  principle.     If  any  one 
ever  did  want  to  lay  down  a  dogmatic  and  immutable  code 
of  Naturrecht,  it  was  not  the  schoolmen,  but  the  utilitarians. 
Some  English  writers,  and    even  one  or  two  eminent 
judges,  have  rather  superfluously  protested  that  the  opin- 
ions of   text-writers  cannot  make  law  for  nations.4     It  is 
certain,    as  Lord  Stowell  pointed  out,  that  they   cannot ; 
but  the  consensus  of  authors  of  good  repute,  or  even  the 
clear  statement  of  one  eminent  author,  may  be  taken  as 

1  This  opinion  is  commonly  referred  to  in  the  French  version  given  in 
Martens'  collection.  The  English  may  be  seen  in  Holliday's  Life  of 
William  Earl  of  Mansfield,  London,  1797,  pp.  428  et  seq. 

2  See  per  Lord  Stowell,  The  Santa  Cruz,  1  Rob.  Adm.  at  p.  58 ;  The 
Flad  Oyen,  ibid  at  p.  139 ;  The  Henrick  and  Maria,  4  Rob.  at  p.  54. 

3  All  moralists  allow  that  in  some  cases  it  is  better,  or  less  bad,  to  break 
an  agreement  that  ought  never  to  have  been  made  than  to  perform  it.  The 
exception  must  apply  to  nations  as  well  as  individuals,  though  pactum  serva 
is  the  rule,  and  it  is  not  good  to  dwell  on  exceptions.  A  treaty  for  the 
partition  of  an  unoffending  neighboring  State,  for  example,  is  only  a  con- 
spiracy aggravating  the  crime. 

*  See  Cockburn,  C.  J.'s  observations  in  R.  v.  Keyn,  2  Ex.  Div.  at  pp. 
202-3,  which  seem  to  overlook  the  true  doctrine  laid  down  long  before  by 
Lord  Stowell. 
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evidence  of  the  accepted  practice  where  practice  is  not 
shown  to  be  otherwise.  "  Vattel  "  said  Lord  Stowell  in  a 
leading  case  on  the  right  of  visit  and  search  "  is  here  to  be 
considered,  not  as  a  lawyer  merely  delivering  an  opinion, 
but  as  a  witness  asserting  the  fact — the  fact  that  such  is  the 
existing  practice  of  modern  Europe."1  It  is  equally  plain 
that  no  State  can  maintain  claims  to  exercise  a  novel  juris- 
diction over  citizens  of  other  States  by  appealing  to  the 
Law  of  Nature  in  the  sense  of  the  opinion  entertained  by 
itself  alone  of  what  is  right  and  convenient  in  the  case.  An 
argument  really  of  this  kind  was  urged  with  great  ability 
and  eloquence,  but  without  success,  by  the  counsel  for  the 
United  States  in  the  Bering  Sea  arbitration.  All  this, 
again,  is  in  strict  agreement  with  the  general  principles  of 
natural  law.  No  particular  opinion  of  this  or  that  learned 
person,  much  less  of  an  interested  party,  can  make  that 
reasonable  which  is  not  acceptable  as  such  to  the  general 
opinion  of  civilized  mankind. 

In  this  country  questions  of  International  Law  have 
mostly  arisen  in  Admiralty  jurisdiction,  and  our  classical 
authorities  consist  to  a  great  extent  of  Lord  StowelPs  judg- 
ments on  points  arising  out  of  the  exercise  of  belligerent 
rights  at  sea  in  the  war  against  the  French  Republic  and 
Empire.  There  is  no  doubt  whatever  as  to  the  kind  of  law 
that  Lord  Stowell  thought  he  was  administering.  It  was 
ius  gentium  in  the  fullest  sense,  a  body  of  rules  not  merely 
municipal,  but  cosmopolitan.  For  him  the  Court  of 
Admiralty  was  a  court  of  the  law  of  nations,  and  of  the  law 
of  nations  only,  not  intended  to  carry  into  effect  the  muni- 
cipal laws  of  this  or  any  other  country.  "  The  seat  of 
judicial  authority  is  locally  here,  in  the  belligerent  countrv, 
according  to  the  known  law  and  practice  of  nations,  but 
the  law  itself  has  no  locality."2  As  for  the  opinion  that 
nations  are  bound  by  the  law  of  treaty  only,  and  there  is 
no  other  law  of  nations  but  that  which  is  derived  from 
positive  compact  and  convention,  Lord  Stowell  rejected  it 
as  fit   only   for  Barbary  pirates.3      We  must  either  admit 

'The  Maria,  I  Rob.  at  p.  363.  To  the  same  effect,  quite  lately,  the 
Supreme  Court  of  the  U.  S.  per  Gray,  J.,  The  Paquete  Habana,  The  Lola 
(1899)  175  U.  S.  677,  700. 

2  The  Maria,  1  Rob.  341,  350;  The  Two  Friends,  2  Rob.  280;  The 
Walsingham  Packet,  ibid,  at  p.  82.  ''The  Helena,  4  Rob.  7. 
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that  modern  International  Law  is  a  law  founded  on  cosmo- 
politan principles  of  reason,  a  true  living  offshoot  of  the 
Law  of  Nature,  or  ignore  our  own  most  authoritative 
expositions  of  it.  In  fact,  these  utterances  have  been 
wholly  ignored,  so  far  as  I  know,  by  English  publicists  of 
the  extreme  insular  school. 

"Natural  Justice"  in  the  Modern  Common  Law. — Al- 
though the  medieval  mould  of  natural  law  was  broken,  the 
substance  of  its  ideas  passed  into  the  common  stock  of 
European  publicists  through  the  new  learning  of  the  law  of 
nations,  and  their  influence  was  manifest  in  a  rationalist 
movement  which  had  many  branches — rationalist  because 
the  Law  of  Nature  is  essentially  so.  This  last  statement 
would  have  been  a  truism  in  the  sixteenth  century,  and  is 
still  familiar  on  the  Continent ;  it  may  seem  a  paradox  to 
some  English  readers  nowadays,  but  it  remains  true. 
Scotland,  kept  by  political  traditions  in  closer  touch  with 
Continental  thought  than  England,  had  an  important  share 
in  spreading  the  movement  in  these  kingdoms.  It  was  no 
accident  that  our  two  great  rational  law  reforms  of  the  sec- 
ond half  of  the  eighteenth  century  were  carried  out  by 
Lord  Mansfield,  a  Scotsman  by  birth. 

The  Law  Merchant. — First  of  these  must  be  mentioned, 
though  this  is  not  the  place  for  a  full  account,  the  definite 
adoption  of  the  law  merchant  as  part  of  the  Common  Law. 
That  body  of  custom  had  anticipated  some  of  the  charac- 
ters of  International  Law ;  it  claimed  an  authority  inde- 
pendent of  any  particular  local  jurisprudence,  as  being 
founded  on  general  reason  and  usage  approved  as  reason- 
able; in  other  words,  it  was  a  branch  of  the  Law  of  Nature, 
and  it  was  constantly  described  as  such.  Under  Lord 
Mansfield  it  was  received,  not  as  a  collection  of  rules  to 
which  only  legislation  could  add,  but  as  a  coherent  system 
which  did  not  lose  its  vitality  and  power  of  development 
from  within  because  it  was  incorporated  with  the  law  of 
the  land.  Such,  at  least,  is  the  better  modern  opinion  as  to 
its  present  standing.1 

The  "  Common  Counts." — Hardly  less  important  was  the 
introduction  in   Common  Law  procedure  of  a  liberal  and 

'See  Mr.  F.  B.  Palmer's  article  in  the  Law  Quarterly  Review  for  July, 
1899  (xv.  245). 


136  COL  UMBIA  LA  W  RE  VLE  W. 

elastic  remedy  on  causes  of  action  quasi  ex  contractu.  Black- 
stone,  following-  Lord  Mansfield's  creative  example  as  a 
faithful  expositor,  said  in  so  many  words  of  this  class  of 
actions — those  of  which  the  count  for  "  money  had  and  re- 
ceived to  the  plaintiff's  use  "  is  the  type — that  they  arise 
"  from  natural  reason  and  the  just  construction  of  the 
law."1  Thus  the  whole  modern  doctrine  of  what  we  now 
call  quasi-contract  rests  on  a  bold2  and  timely  application, 
quite  conscious  and  avowed,  of  principles  derived  from  the 
Law  of  Nature. 

The  Reasonable  Man. —  One  of  the  most  characteristic 
and  important  features  of  the  modern  Common  Law  is  the 
manner  in  which  we  fix  the  measure  of  legal  duties  and 
responsibilities,  where  not  otherwise  specified,  by  reference 
to  a  reasonable  man's  caution,  foresight,  or  expectation,  as- 
certained in  the  first  instance  by  the  common  sense  of 
juries,  and  gradually  consolidated  into  judicial  rules  oi  law. 
The  notions  of  a  reasonable  price  and  of  reasonable  time  are 
familiar  in  our  law  of  sale  and  mercantile  law  generally. 
Within  the  last  century  and  a  quarter,  or  thereabouts,  the 
whole  doctrine  of  negligence  has  been  built  up  on  the  foun- 
dation of  holding  every  lawful  man  answerable  for  at  least 
the  amount  of  prudence  which  might  be  expected  of  an 
average  reasonable  man  in  the  circumstances.  Now  St. 
German  pointed  out  as  early  as  the  sixteenth  century  that 
the  words  "  reason  "  and  "  reasonable  "  denote  for  the  com- 
mon lawyer  the  ideas  which  the  civilian  or  canonist  puts 
under  the  head  of  "  Law  of  Nature."3 

Thus  natural  law  may  fairly  claim,  in  principle 
though  not  by  name,  the  reasonable  man  of  English  and 
American  law  and  all  his  works,  which  are  many. 

Open  Questions  of  Principle  in  the  Common  Law. — Some- 
times, though  not  often,  questions  have  come  before  our 
courts  of  purely  municipal  jurisdiction  which  were  so 
much  "  of  first  impression"  that  there  was  really  no  appli- 
cable authority  at  all.   Upon  such  questions,  topics  of  argu- 

'Blackst.  Comm.  iii.  161.  The  best  known  statement  by  Lord  Mans- 
field himself  is  in  Moses  v.  Macfarlan  (1760)  2  Burr.  1005. 

2"  Lord  Holt  used  to  say  that  he  was  a  bold  man  that  first  ventured  on 
them  [the  general  or  common  counts]  though  they  are  now  every  day's  ex- 
perience."—! Wms.  Saund.  ed.  1871,  366. 

3  See  1  Columbia  Law  Review,  at  p.  29. 
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ment  were  necessarily  sought  in  the  most  general  principles 
of  justice  and  convenience,  and  discussed  and  weighed  with 
very  litile  reference  to  any  more  specific  test.  A  medieval 
lawyer  would  have  said  of  such  questions  that,  since  posi- 
tive law  did  not  afford  any  solution  of  them,  they  were 
soluble  by  the  Law  of  Nature  only.  The  best  known  exam- 
ple in  this  kind  is  the  long-continued  controversy  on  the 
existence  of  copyright  and  other  analogous  rights  at  Com- 
mon Law,  independent  of  legislation — a  controversy  which 
produced  a  great  body  of  ingenious  argument  and  more 
than  one  notable  conflict  of  judicial  opinions.  We  have  no 
occasion  to  say  anything  here  of  the  merits  or  of  the  result, 
which  dialectically  was  a  drawn  battle,1  but  only  to  note 
that  the  arguments  and  opinions  on  both  sides  were  Natur- 
recht  pure  and  simple. 

Natural  Justice  in  Quasi-Judicial  Acts. — The  principles 
of  natural  justice  are  recognised  and  applied  by  name  in 
the  class  of  cases  where  our  courts  have  had  to  review 
the  exercise  of  quasi-judicial  powers  by  the  boards,  com- 
mittees, or  other  governing  bodies,  however  described,  of 
divers  institutions  and  societies.  There  is  a  preliminary 
question  whether  the  power  which  the  governing  body  has 
purported  to  exercise  against  an  individual  was  "judicial  " 
or  "  absolute."  An  absolute  discretion  for  which  no  reasons 
need  be  given  may  be  conferred  either  by  statute  or  by  the 
agreement  of  the  persons  concerned  (for  example,  by  the 
terms  on  which  an  appointment  had  been  offered  and  ac- 
cepted), and  such  a  discretion,  where  it  has  been  conferred, 
cannot  be  impeached  on  any  ground  short  of  fraud.  In 
other  cases  the  court  will  consider  whether  the  rules  of 
natural  or  universal  justice  have  been  observed  ;  the  ex- 
pressions are  synonymous  and  equally  current.  Those 
rules  are,  for  this  purpose,  that  when  a  person  is  deprived 
on  the  ground  of  alleged  misconduct  of  an  office  or  honour- 
able rank,  or  of  an  interest  in  property  administered2  by  an 

1  The  last  judicial  discussion  was  in  1854 — Jefferys  v.  Boosey,  4  H.  L.  C. 
815.  There  the  judges  were  divided,  and  the  House  of  Lords  unanimous 
for  the  negative  opinion.  But  the  actual  final  decision  was  not  that  copy- 
right did  or  did  not  exist  at  Common  Law,  but  that,  if  it  ever  did,  it  had 
been  abolished  by  the  Statute  of  Anne  which  conferred  copyright  for  a 
term  of  years. 

2  The  legal  title  to  such  property  is  of  secondary  importance.  It  may 
be  corporate,  or  vested  in  trustees,  or  held  in  common  by  all  the  members. 


138  COLUMBIA  LAW  REVIEW. 

association  for  the  benefit  of  its  members,  he  must  have 
notice  of  the  charge  against  him  and  an  opportunity  of  being 
heard,  and  the  special  rules,  if  any,  governing  proceedings 
of  that  kind  in  the  institution  or  society  in  question  must 
be  exactly  followed,  and  the  decision  must  be  arrived  at  in 
good  faith,  with  a  view  to  the  common  welfare.  If  these 
conditions  are  satisfied,  the  court  will  not  examine  the  merits 
of  the  decision  as  if  it  were  sitting  on  an  appeal.  The  juris- 
diction is  not  of  an  appellate,  but  of  a  prohibitory  nature  ; 
it  is  paramount  to  the  jurisdiction  of  the  "domestic  trib- 
unal," which,  on  the  other  hand,  is  not  interfered  with  so 
long  as  it  does  not  offend  against  the  paramount  rules  of 
universal  justice. 

Even  in  the  case  of  a  summary  executive  authority 
founded  on  necessity  (which  may  be  said  to  be  itself  a 
matter  of  natural  right),  the  rules  of  natural  justice  must  be 
observed  so  far  as  practicable.  The  master  of  a  ship  has 
such  an  authority,  and  this  is  perhaps  the  only  known  case.1 

Disregard  of  Natural  Justice  by  a  Foreign  Court. — It 
would  be  a  strong  extension  of  these  principles  to  apply 
them  to  the  judicial  acts  of  a  competent  foreign  tribunal 
within  its  jurisdiction,  and  it  is  not  known  to  have  been 
actually  done  in  England.  Still,  there  is  some  authority  for 
saying  that,  in  an  extreme  case,  a  foreign  judgment  show- 
ing manifest  disregard  of  universal  rules  of  justice  would 
itself  be  disregarded  here.  In  cases  where  this  topic  has 
been  suggested,  other  more  definite  grounds  of  objection 
have  been  present,  such  as  want  of  jurisdiction.  But 
judges  of  great  eminence  have  claimed  for  our  courts  a  re- 
served power  of  taking  the  broader  ground  at  need.  It  is 
certain,  on  the  other  hand,  that  our  courts  do  not  pretend 
to  review  the  manner  in  which  a  foreign  court  administers 
its  own  rules  of  procedure,  nor  to  require  that  foreign  pro- 
cedure should  conform  to  any  of  our  merely  local  stand- 
ards.2 The  exclusion  of  witnesses  on  the  ground  of  interest, 
for  example,  is  a  system  which  we  have  discarded,  but  we 
cannot  complain  of  its  maintenance  in  other  jurisdictions, 

1  The  Agincourt,  i  Hag.  Adm.  271,  33  R.  R.  717. 

2  See  on  this  delicate  Subject  Westlake, Private  International  Law,  3rd. 
ed.  351  ;  Dicey,  Conflict  of  Laws,  409;  Simpson  v.  Fogo,  1  H.  M.  195,  the 
reported  case  where  the  strongest  remarks  occur;  Pemberton  v.  Hughes 
[1899]  1  Ch.  781,  790. 
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nor,  contrariwise,  of  the  admission  in  evidence  of  hearsay 
and  other  matters  which  we  should  exclude.  In  this  region 
of  specific  regulation  the  part  of  natural  law  is,  as  the 
medieval  doctors  said,  only  secondary,  and  is  confined  to 
giving  to  authentic  acts  and  instruments,  in  case  of  doubt, 
that  interpretation  and  effect  which  may  appear  most  fitted 
to  work  substantial  justice. 

Conflict  of  Laws  in  General. — As  to  the  body  of  doctrine 
known  under  the  head  of  "Conflict  of  Laws"  or  "  Private 
International  Law,"  its  authority  was  originally  founded  on 
considerations  of  natural  justice,  for  so  much  at  least  is  im- 
plied in  the  fact  that,  though  it  is  not  ius  inter  gentes,  it  has 
always  been  deemed  to  belong  to  the  law  of  nations  in  the 
wider  and  more  ancient  sense  of  ius  gentium.  But  it  has 
now  for  many  years  been  as  much  part  of  the  municipal 
law  of  England  as  the  law  merchant,  and  it  becomes  daily 
less  and  less  needful  or  useful,  in  any  normal  case,  to  cite 
foreign  authorities  l  or  resort  to  general  principles  of  con- 
venience. The  ideal  is  still  cosmopolitan  ;  the  actual  law 
of  the  courts  is  national ;  and  I  believe  this  is  so,  or  tend- 
ing to  be  so,  in  other  countries  also. 

The  Common  Law  beyond  Seas.—  Students  of  comparative 
jurisprudence  need  not  be  reminded  that  there  are  exten- 
sive territories  under  British  dominion  in  which  English 
law  has  never  been  received  as  a  whole,  or  introduced  by 
any  sovereign  act  except  in  particular  local  jurisdictions  and 
for  limited  purposes.2  The  most  remarkable  example  is 
afforded  by  British  India.  Here  we  find  that  the  Law  of 
Nature  has  played  a  singular  and  almost  paradoxical  part. 
It  has  been  the  means  of  effecting  a  large  importation  of 
English  ideas  and  principles  in  regions  where  any  formal 
Common  Law  jurisdiction  was  not  only  not  asserted,  but 
formally  disclaimed. 

1  This  is  not  subject  to  any  exception  as  to  the  ascertainment  of  foreign 
law  in  the  particular  case  ;  for  that,  in  our  system,  is  matter  not  of  author- 
ity but  of  evidence,  though  parties  may,  and  often  do,  agree  to  put  in  the 
text  of  a  foreign  code,  or  appropriate  parts  of  it,  instead  of  calling  foreign 
experts  to  prove  their  law. 

*  In  one  Crown  colony,  Trinidad,  there  has  never  been  any  wholesale 
reception  of  English  law,  but  a  series  of  enactments  has  anglicised  one 
branch  after  another  till  there  is  practically  nothing  else  left  in  either  sub- 
stantive law  or  procedure.  There  may  be  other  examples  unknown  to 
me,  but  such  cases  are  of  little  general  importance,  and  they  do  not  belong 
to  the  present  inquiry. 
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"  Justice,  Equity,  and  Good  Conscience  "  in  India. — In  the 
early  days  of  our  Indian  settlements  European  traders,  like 
all  persons  in  Eastern  countries,  were  presumed  to  carry 
their  personal  law  with  them.  The  charter  of  1683,  prin- 
cipally intended  for  Bombay,  seems  to  have  contemplated 
a  court  administering  to  such  traders,  not  the  Common 
Law,  but  the  law  merchant.  If  this  experiment  proceeded 
at  all,  as  I  think  it  did  not,  it  left  no  permanent  mark.  In 
the  following  century  the  Supreme  (now  High)  Courts  of 
the  Presidency  towns  were  established  by  the  authority  of 
Parliament  to  administer  English  law  to  European  British 
subjects  within  limited  territorial  jurisdictions.1  Otherwise, 
neither  the  King's  Courts  nor  the  East  India  Company's 
Courts  were  authorized  or,  in  fact,  assumed  (after  a  tran- 
sitory stage  of  disastrous  experiment)  to  administer  English 
law  as  such.  They  were  directed  to  do  justice  according 
to  the  native  laws  of  the  parties,  if  applicable  rules  could  be 
found.  But  it  often  happened  that  no  such  rules  could  be 
found,  and  some  general  provision  had  to  be  made.  A 
Bengal  Regulation  of  1793,  substantially  copied  at  various 
intervals  of  time  in  the  other  Presidencies  and  provinces, 
laid  down  that  in  such  cases  the  judges  were  "  to  act  ac- 
cording to  justice,  equity,  and  good  conscience."  These 
words,  down  to  the  end  of  the  eighteenth  century,  could 
only  be  read  by  any  publicist  or  trained  lawyer  as  synony- 
mous with  the  Law  of  Nature.  But  no  detailed  system  of 
the  Law  of  Nature  has  ever  acquired  general  authority. 
We  may  safely  assume  that  the  attempts  of  European 
publicists  to  construct  such  systems  were  unfamiliar  to  the 
vast  majority  of  the  company's  officers  ;  we  know  that 
English  utilitarianism,  which  its  votaries  would  have  been 
only  too  eager  to  turn  loose  on  the  mufassal,2  was  only  just 
born.  English  officials  in  India  being  what  they  were, 
"  an  Englishman  would  naturally  interpret  these  words  [jus- 
tice, equity,  and  good  conscience]  as  meaning  such  rules 
and  principles  of   English  law  as  he  happened  to  know  and 

1  For  authorities  and  details  see  Sir  Courtenay  Ilbert's  Government  of 
India,  and,  for  the  earlier  history  of  the  Supreme  Court  of  Calcutta, 
Cowell's  Courts  and  Legislative  Authorities  in  India,  lects.  ii.  and  iii. 

2  The  correct  spelling,  mufassal,  has  been  officially  adopted  for  some 
time.     The  common  Anglo-Indian  form  mofussii'is  a  solecism, 
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considered  applicable  to  the  case  ;  and  thus,  under  the  in- 
fluence of  English  judges,  native  law  and  usage  were, 
without  express  legislation,  largely  supplemented,  modified, 
and  superseded  by  English  law."1  In  our  own  time  this 
has  been  judicially  approved  as  the  proper  course.  Equity 
and  good  conscience,  we  are  told  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  are  generally  interpreted  to 
mean  the  rules  of  English  law  if  found  applicable  to  Indian 
society  and  circumstances.2  The  moral  predominance  thus 
acquired  by  the  Common  Law  in  British  India  may  be 
compared  with  that  which  was  acquired  by  the  Roman 
law,  not  as  positive  law,  but  as  "  written  reason,"  in  the 
pays  de  droit  coutumier  of  the  French  monarchy. 

The  Island  of  Penang  under  the  Law  of  Nature. — There  is 
a  singular  case  of  a  British  possession  in  the  East  having 
been  abandoned  (it  will  be  seen  that  no  other  term  is  pos- 
sible) to  the  Law  of  Nature  for  several  years.3  In  1786  a 
native  Raja  purported  to  cede  Penang,  then  uncultivated 
and  unsettled,  to  an  officer  of  the  East  India  Company. 
Possession  was  taken,  under  orders  from  the  Governor- 
General  and  Council  of  Bengal,  "  in  the  name  of  his 
Majesty  George  the  Third  and  for  the  use  of  the  Hon'ble 
English  India  Company."  The  intention  was  apparently  to 
put  Penang  under  the  Bengal  Regulations,  or  at  any  rate 
the  power  to  make  Regulations.  But  difficulties  were 
raised  as  to  the  Governor-General's  jurisdiction,  and  the 
result  was  that  for  twenty  years  (except  for  a  few  pro- 
visional directions  issued  by  the  Governor-General  on 
emergency)4  there  was  no  positive  law  in  Penang.  At  any 
rate,  nobody  knew  whether  there  was  any,  or  if  any,  what; 
and  in  1803  the  judicial  officer  of  the  island  reported 
that  the  Law  of  Nature  was  the  only  law  he  could  find  to 
guide  him.  He  also  found  its  guidance  inadequate  for 
determining  questions    of    succession    and    administering 

1  Ilbert,  op.  cit.  394.         2  L.  R.  14  Ind.  App.  at  p.  96. 

3W alter  J.  Napier,  An  Introduction  to  the  Study  of  the  Law  Adminis- 
tered in  the  Colony  of  the  Straits  Settlements,  Singapore,  1898  ;  a  very  in- 
teresting pamphlet,  from  which  the  facts  in  the  text  are  derived. 

4The  local  Government  purported  to  make  Regulations,  but  clearly  had 
no  authority  to  do  so ;  Napier,  p.  6. 
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estates,1  which,  indeed,  was  exactly  what  any  medieval 
doctor  (not  to  say  Aristotle)  would  have  told  him  to  expect. 
At  last,  in  1807,  the  Crown  came  to  the  rescue,  and  a  regular 
court  was  established  by  charter. 

It  would  seem,  in  the  light  of  later  authorities  and  dis- 
cussion, that  the  learned  magistrate  might  properly  have  fol- 
lowed the  example  of  the  Company's  Court  in  the  mufassal, 
and  administered  under  the  name  of  justice,  equity,  and 
good  conscience,  as  much  English  law  as  he  thought 
reasonably  applicable  to  the  local  circumstances.  However 
that  may  be,  the  effect  of  the  charter  and  subsequent  legis- 
lation and  usage  was  to  introduce  English  law  as  the  terri- 
torial law  of  Penang,  and  ultimately  of  what  are  now  called 
the  Straits  Settlements  as  a  whole.  But  the  part  of  the  Law 
of  Nature  was  not  yet  played  out. 

The  population  of  the  new  settlements  included  a  large 
number  of  Malays,  Hindus,  Chinese,  and  possibly  other 
Orientals,  all  of  whom  continued  to  observe  their  native 
customs  in  matters  of  religion  and  the  family.  No  pro- 
vision for  administering  their  native  personal  laws  to  native 
suitors  was  ever  made  by  any  charter  or  other  legislative 
act.  The  Straits  Settlements  were,  indeed,  under  the  Gov- 
ernment of  India  for  more  than  a  generation  (1830- 1866)  ; 
but  nothing  took  place  during  that  time  which  could  op- 
erate as  a  "  reception  "  of  the  Bengal  Regulations  or  any  of 
the  Anglo-Indian  legislation  confirming  them.  Neverthe- 
less, the  need  for  recognising  native  custom  in  matters  of 

1  "  His  Excellency  in  Council  has  been  heretofore  informed  that  Prince 
of  Wales'  Island,  prior  to  its  cession  in  1785  [should  be  1786]  was  under 
the  dominion  of  a  chief  who  governed  arbitrarily  and  not  by  fixed  laws.  It 
is  now  become  my  painful  duty  to  state  that  it  has  so  continued  to  be 
governed  without  fixed  laws  ;  for  upon  the  hour  of  my  arrival  on  this 
island,  there  were  not  any  Civil  or  Criminal  laws  then  in  existence,  and  there 
are  not  even  now  any  Municipal,  Criminal  or  Civil  laws  in  force  on  this  island. 
The  law  of  nature  is  the  only  law  declaring  crimes  and  respecting  property 
which,  to  my  knowledge,  at  this  day,  exists  at  Prince  of  Wales'  Island  ; 
and  as  Judge,  it  is  the  only  law  which  I  can  apply  to  the  Criminal  and 
Civil  suits  brought  in  judgment  before  me.  But  as  the  law  of  nature  gives 
me  no  precepts  respecting  the  right  of  disposing  of  property  by  wills  and 
testaments,  the  rights  of  succession  and  inheritance,  and  the  forms  and  pre- 
cautions necessary  to  be  observed  in  granting  Probates  of  Wills  and  Lettersof 
Administration  to  intestates'  effects,  or  respecting  many  things  which  are  the 
subject  of  positive  law,  I  have  often  been  much  embarrassed  in  the  execu- 
tion of  my  duty  as  Judge  in  the  Court  of  Justice  in  which  I  preside;  and 
many  cases  there  are  in  which  I  am  utterly  unable  to  exercise  jurisdic- 
tion."— Mr.  Dickens'  report  to  the  Governor-General,  ap.  Napier,  at  p.  5. 
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family  law  was  practically  the  same  as  in  India ;  and,  after 
a  good  deal  of  discussion,  it  appears  to  have  been  now  set- 
tled for  many  years  that  in  a  general  way  "  native  customs 
.  »  .  will  be  recognised  unless  they  be  contrary  to  jus- 
tice and  general  public  policy."1  Now  the  general  rule  of 
our  authorities  is  that  only  so  much  of  existing  English  law 
becomes  the  law  of  a  new  English  settlement  as  is  reason- 
ably applicable  to  local  circumstances.  This  may  be  said 
already  to  involve  a  reference  to  the  Law  of  Nature,  for 
the  appeal  to  the  test  of  reasonableness  is,  as  we  have  seen, 
really  the  same  thing.  At  any  rate,  there  is  no  express 
grant  of  jurisdiction  to  administer  any  other  positive  law 
than  our  own.  Again,  it  will  hardly  be  maintained  that 
Hindu  or  Mahometan  law  can  ever  be  binding  on  English 
judges,  in  the  cause  before  them,  by  its  own  intrinsic  au- 
thority. There  seems,  therefore,  to  be  no  other  assignable 
source  of  the  jurisdiction  which  is  in  fact  exercised  than 
the  Law  of  Nature;  in  other  words  the  judicial  conviction 
of  the  court  that  in  a  particular  class  of  cases  not  only  is  it 
not  reasonable  to  apply  English  law,  but  it  is  reasonable  to 
apply  the  native  custom  of  the  parties.  It  remains  open  to 
speculative  discussion  whether  we  ought  to  say  that  in  such 
cases  the  court  is  free  to  decide  according  to  the  Law  of 
Nature  because  there  is  nothing  in  the  positive  law  gener- 
ally binding  on  the  court  to  exclude  or  supersede  it,  or  that 
the  court  is  bound  to  follow  the  Law  of  Nature  because,  in 
the  local  circumstances  and  in  that  class  of  cases,  the  Law 
of  Nature  is  embodied  in  the  Common  Law.  That  the  law 
actually  administered  is  not  the  native  personal  law  itself  is 
sufficiently  shown  by  the  care  with  which  the  claims  of 
"  justice  and  general  public  policy  "  are  reserved  as  para- 
mount. Thus  a  considerable  part  of  the  inhabitants  of  the 
Straits  Settlements  live  to  this  day,  and  apparently  thrive, 
as  to  a  considerable  proportion  of  their  affairs,  under  a 
judicial  discretion  founded  on  natural  equity  alone,  and, 
though  no  doubt  becoming  fixed  in  the  way  of  precedent, 
never  defined  by  any  external  authority. 

Frederick  Pollock. 

'Extract  from  a  judgment  of  the  local  Court  of  Appeal,  ap.  Napier, 
P-39- 


CRIMINAL  LAW  AND  ITS  ADMINISTRATION 
IN  THE  STATE  OF  NEW  YORK. 

/^NE  of  the  principal  functions  of  government  is  the 
^^^  protection  of  persons  and  property  from  crime.  The 
experience  of  centuries  should  enable  statesmen  and  jurists 
to  deal  with  crime  with  increasing  efficiency.  New  con- 
ditions, however,  breed  new  crimes.  The  growing  density 
of  population  in  cities  and  villages,  and  the  increasing  pres- 
sure of  population  upon  the  means  of  subsistence  make  the 
problem  of  crime  more  difficult  of  solution. 

With  the  procession  of  the  generations  there  is  in  this 
and  other  lands  a  constant  advance  in  civilization  and  refine- 
ment. But  yet  masses  of  men  in  every  large  community  are 
practically  uncivilized.  They  are  covered  with  but  a  thin 
veneering  of  civilization,  and  when  that  is  scratched  off  a 
savage  or  barbarian  is  revealed.  These  masses  are  kept  in 
order,  not  by  conscience — not  because  they  want  to  do  right, 
but  by  force,  the  force  which  is  known  to  be  behind  the 
law.  When  that  force  ceases  to  be  dominant,  brutal  pas- 
sions break  their  barriers  and  order  and  safety  disappear. 
This  was  illustrated  in  the  French  Revolution,  in  the  reign 
of  the  Commune  in  Paris,  in  the  Draft  Riots  of  1863  in  the 
City  of  New  York,  and  is  seen  in  the  savagery  so  frequently 
practiced  upon  Negroes  in  the  south — practiced  because 
there  is  not  force  enough  back  of  the  law  to  deal  with  the 
situation. 

To  fit  punishment  to  crime  requires  great  wisdom. 
Two  extremes  must  be  avoided — too  much  severity  and  too 
much  humanity.  The  former  brutalizes,  shocks  the  sense 
of  justice,  and  renders  conviction  for  crime  difficult.  The 
latter  encourages  crime.  The  sole  legitimate  purpose  of 
punishment  of  criminals  is  the  protection  of  society  ;  and 
punishment  for  this  end  should  be  so  inflicted  as  best  to 
reform  the  criminal  and  to  deter  others  inclined  to  crime. 
Many  years  ago,  Lord  Chief  Justice  Cockburn  said  :  "  It 
may  well  be  doubted  whether  in  recent  times  the  humane 
and  praiseworthy  desire  to  restore  and  reform  the  fallen 
criminal  may  not  have  produced  too  great  a  tendency  to 
forget  that  the  potection  of  society  should  be  the  first  con- 
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sideration  of  the  law  giver."  When  we  notice  how  the 
criminal  law  in  our  country  is  administered  in  many  cases, 
we  are  sometimes  inclined  to  believe  that  the  great  object 
of  the  law  is  not  to  protect  society,  but  to  protect  the 
criminal. 

The  criminal  law  has  been  much  ameliorated  within  the 
last  century.  In  the  early  part  of  that  century  it  was  still  a 
capital  crime  in  England  to  break  down  a  mound  of  a  fish 
pond  whereby  any  fish  escaped,  or  to  cut  down  a  cherry  tree 
in  an  orchard,  or  to  be  seen  for  one  month  in  the  company  of 
Gypsies,  or  to  steal  as  much  as  twelve  pence.  There,  less 
than  a  century  ago,  one  hundred  and  sixty  crimes  were  capi- 
tal felonies  without  benefit  of  clergy,  and  somewhat  earlier 
than  that  a  prisoner  was  not  entitled  to  a  copy  of  the  indict- 
ment, nor  to  counsel  in  cases  of  felonies.  At  first  he  could 
have  no  witnesses,  but  later  he  could  call  witnesses  but  not 
have  them  sworn,  and  yet  Blackstone,1  speaking  of  the  right 
of  peremptory  challenges  of  jurors,  said  :  "  It  is  a  provision 
full  of  that  tenderness  and  humanity  to  prisoners  for  which 
our  English  laws  are  justly  famous." 

But  while  the  law  was  thus  harsh  and  unjust  to  prison- 
ers charged  with  crime,  technicalities  were  permitted  in  the 
criminal  practice  which  gave  them  almost  their  only  chance 
of  escape.  The  omission  of  some  unimportant  formality, 
the  absence  from  the  indictment  of  some  unimportant  word, 
the  misspelling  of  a  name  or  of  other  words,  or  something 
else  equally  frivolous  was  held  to  be  a  fatal  defect.  Some 
of  these  technicalities  have  been  perpetuated  to  this  time, 
long  after  the  occasion  for  them  has  disappeared.  One  of 
the  old  aphorisms  of  the  law,  that  ten  guilty  persons  had 
better  escape  than  that  one  innocent  person  should  suffer, 
may  be  worked  for  more  than  it  is  worth,  and  breed  undue 
caution  in  criminal  trials.  In  providing  for  the  general 
welfare — the  greatest  good  to  the  greatest  number — it  fre- 
quently happens  that  the  innocent  must  suffer.  General 
laws  frequently  work  hardship  to  individuals.  Private 
property  may  be  destroyed  to  stop  a  conflagration.  The 
smallpox  must  be  stamped  out  although  persons  who  are 
well  and  not  exposed  to  danger  from  the  disease  may  be  put 
to  inconvenience.     There  is  but  slight  danger  that  the  inno- 

1  Vol.  2,  p.  352. 
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cent  will  be  convicted  of  crime.  But  their  absolute  protec- 
tion cannot  stand  in  the  way  of  the  general  welfare.  The 
guards  thrown  around  a  person  charged  with  crime  seem  to 
be  ample.  His  case  must  first  be  sifted  through  a  grand 
jury.  He  is  entitled  to  a  public  trial  by  a  jury  of  his  peers, 
to  be  informed  of  the  charges  against  him,  to  sworn  wit- 
nesses on  his  behalf,  and  to  counsel  to  defend  him  in  capital 
cases,  at  public  expense  in  case  he  is  without  means.  He 
enters  upon  his  trial  with  the  presumption  of  innocence  in 
his  favor,  and  the  prosecution  has  the  burden  of  establish- 
ing beyond  a  reasonable  doubt  every  fact  essential  to  the 
crime  with  which  he  is  charged  ;  and  he  generally  has,  par- 
ticularly in  capital  cases,  public  sympathy  in  his  favor. 
Our  present  law  is  so  solicitous  for  a  prisoner  charged  with 
murder  that  it  not  only  requires  the  public,  in  case  he  is 
without  means,  to  employ  and  pay  counsel  for  his  defense,1 
but  in  case  of  his  conviction,  it  gives  him  the  absolute  right 
to  appeal  to  the  Court  of  Appeals  in  every  case,  requiring 
the  county  clerk  to  print  the  record  for  that  court  at  pub- 
lic expense;  and  it  goes  still  further  in  requiring  the  public 
to  fee  the  counsel  who  argues  his  case  upon  the  appeal.2 

The  case  reaches  the  Court  of  Appeals,  usually  after  a 
trial  which  has  occupied  a  month  or  more,  upon  a  record 
generally  containing  a  multitude  of  exceptions  taken  by 
astute  counsel  during  the  long  trial  from  the  empanelling 
of  the  jury  to  the  rendition  of  the  verdict.  A  judge  must 
be  very  wise  and  learned  as  well  as  very  fortunate  who 
upon  such  a  long  trial  can  escape  error.  How  ought  such 
a  case  to  be  treated  upon  appeal  ?  It  is  provided  in  section 
542  of  the  Code  of  Criminal  Procedure  that  the  Court  of 
Appeals  shall,  in  a  criminal  case,  "give  judgment  without 
regard  to  technical  errors  or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties."  Should 
not  a  conviction  in  such  a  case  be  affirmed  if,  upon  the 
legal  evidence  received  upon  the  trial,  the  appellate  court 
is  well  satisfied  of  the  guilt  of  the  defendant,  although  some 
illegal  evidence  was  received?  Should  not  the  conviction 
be  affirmed,  although  competent  evidence  offered  by  the 
defendant  was  excluded,  if  the  court  is  satisfied  that  if 
such  evidence  had  been  received  the  verdict  ought  clearly 
'Code  Cr.  Pro.  sec.  308.         2  People  v.  Ferraro,  162  N.  Y.  545. 
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to  have  been  the  same  ?  The  Court  of  Appeals  seems  to 
have  answered  these  questions  in  the  negative.1  The  law 
makers  could  make  the  rulings  of  the  trial  judge  upon 
questions  of  evidence  final,  and  when,  upon  all  the  legal 
evidence  received  and  offered,  the  appellate  court  can 
clearly  see  that  the  defendant  was  guilty  as  charged,  what 
substantial  right  will  be  violated  by  refusing  him  a  new 
trial?  It  may  well  be  doubted  whether  section  542  should 
not  receive  a  more  liberal  construction  in  the  interests  of 
the  general  welfare. 

The  recent  trial  of  Czolgosz,  at  Buffalo,  was  an  illustra- 
tion of  what  a  criminal  trial  ought  to  be,  and  as  an  exam- 
ple, it  cannot  fail  to  be  of  great  value  to  our  country.  It 
was  orderly,  dignified  and  brief,  and  yet  all  the  rights  of 
the  defendant  were  conserved.  If  he  had  desired  to  make 
a  defense  and  had  employed  his  own  counsel,  the  trial 
would  probably  have  lasted  at  least  a  month,  and  then  an 
appeal  would  have  stayed  the  execution  of  the  sentence  for 
several  months  more,  and  probably  at  least  a  year  would 
have  intervened  between  the  crime  and  its  expiation. 
Thus  justice  would  have  been  delayed,  the  general  welfare 
in  several  ways  sacrificed,  with  the  only  result  to  the 
defendant  of  prolonging  for  a  few  months  his  worthless  life. 

In  view  of  modern  conditions,  particularly  in  murder 
trials,  it  seems  to  me  that  some  reforms  of  the  jury  system 
ought  to  be  made.  I  have  set  forth  my  views  in  reference 
to  these  at  some  length  in  a  paper  contributed  to  the 
Albany  Law  Journal  of  January,  1901.  I  shall  close  this 
paper  by  calling  attention  to  them  simply :  Amend  the 
constitution  so  that  the  trial  judge  can  take  a  verdict  from 
less  than  the  entire  twelve  jurors  when  they  are  unable  to 
agree,  and  also  from  the  remaining  jurors  in  the  case  of  the 
death  or  serious  illness  of  one  or  two  ;  and  amend  the  laws 
so  as  to  confine  the  examination  of  jurors  to  test  their  qual- 
ifications to  sit  upon  a  trial  to  the  presiding  judge,  leaving 
to  the  defendant  his  peremptory  challenges  as  now.  These 
reforms  would  leave  an  innocent  person  charged  with  crime 
all  the  protection  he  needs,  and  would  make  the  adminis- 
tration of  the  criminal  law  less  burdensome  and  more  cer- 
tain and  speedy.  Robert  Earl. 

1  People  v.  Wood,  126  N.  Y.  249;  People  v.  Corey,  148  N.  Y.  476; 
People  v.  Koernner,  154  N.  Y.  355. 
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Under  the  general  law  of  wills,  as  unaffected  by  partic- 
ular statutory  provisions  of  the  character  mentioned  below, 
extrinsic  papers  and  documents  may  sometimes,  as  the 
saying  is,  be  incorporated  into  a  will  by  reference. l  In 
order  to  thus  incorporate  a  paper  into  a  will  by  reference, 
two  things  are  necessary  :  (i)  It  must  be  clearly  designated 
by  the  description  given  of  it  in  the  will,  as  a  then  existing 
paper;2  (2)  it  must  be  shown  to  have  been  in  existence  at 
the  time  when  the  will  was  executed,  and  must  be  identi- 
fied.3 And  there  is  also  a  corollary  to  this  rule,  to  the 
effect  that  a  legally  executed  codicil  referring  to  a  previous 
will  which  was  defectively  executed  or  attested,  or  which 
has  become  inoperative,  may,  by  incorporation,  render  the 
earlier  will  a  valid  testamentary  disposition.4 

In  1881,  the  Supreme  Judicial  Court  of  Massachusetts 
in  the  case  of  Newton  v.  Seaman's  Friend  Society,5  already 
cited,  gave  the  authorities  elaborate  consideration.  In  that 
case,  a  codicil  to  the  will  which  the  court  below  had  ad- 
mitted to  probate,  contained  the  following  provision:  "I 
revoke  that  part  of  my  will  which  gives  directions  for  the 
payment  of  my  legacies,  and  order  and  direct  my  executors 
*  *  *  to  pay  the  several  legacies  mentioned  in  my  wills 
and  codicils,  as  near  as  possibly  convenient,  according  to  the 
directions  written  in  a  book  by  Melvin  W.  Pierce,  signed  by 
me,  Alexander  De  Witt,  and  witnessed  by  said  Melvin  W. 
Pierce."  The  book  thus  referred  to  was  duly  identified 
and  was  proved  to  have  been  in  existence  when  the  codicil 
was  made.  The  "instructions"  written  therein,  directed 
the  payment,  in  specific  property,  of  legacies  given  in  the 
will.     The  court  said  : 

"  If  a  will,  executed  and  witnessed  as  required  by  statute, 
incorporates  in  itself  by  reference  any  document  or  paper  not 

1  Newton  v.  Seaman's  Friend  Soc'y,  1 30  Mass.  91 ;  1  Jarman  on  Wills,  89. 

2  In  Goods  of  Kehoe,  13  L.  R.  (Ir.)  13;   1  Jarman  on  Wills,  90. 
8  Singleton  7'.  Tomlinson,  L.  R.  3  App.  Cas.  404. 

4  See  Matter  of  Andrews,  43  App.  Div.  p.  400,  citing  Croker  ?'.  Hert- 
ford, 4  Moore  1\  Cas.  339,  and  Allen  t.  Maddock,  11  id.  427. 

5  130  Mass.  91. 
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so  executed  and  witnessed,  whether  the  paper  referred  to 
be  in  the  form  of  a  will  or  codicil,  or  of  a  deed,  or  indenture, 
or  of  a  mere  list  or  memorandum,  the  paper  so  referred  to, 
if  it  was  in  existence  at  the  time  of  the  execution  of  the  will, 
and  is  identified  by  clear  and  satisfactory  proof  as  the  paper 
referred  to  therein,  takes  effect  as  part  of  the  will,  and 
should  be  admitted  to  probate  as  such."1 

The  purpose  of  the  present  discussion  is  to  compare 
these  general  principles  with  the  New  York  decisions,  in 
order  to  ascertain  the  true  scope  and  bearing  of  the  latter. 

If  we  are  to  rely  upon  a  dictum  found  in  Booth  v.  The 
Baptist  Church,2  the  law  of  this  State  differs  radically  from 
that  already  set  forth.  In  that  case,  which  was  an  action 
for  judicial  construction  of  the  will  of  John  Guy  Vassar, 
one  of  the  questions  presented  was,  whether  a  certain  un- 
attested memorandum  mentioned  in  the  will  might  be  in- 
corporated therein  by  reference.  The  will  itself  gave  a 
legacy  of  ten  thousand  dollars  in  capital  stock  of  "  some 
good  railroad  or  coal  company,"  to  be  selected  by  the  legatee 
from  the  testator's  securities.  The  testator  then  added  : 
"Among  my  papers  will  be  found  a  memorandum  of  the 
various  securities  I  have  selected  for  the  payment  of  the 
several  legacies."  Such  a  paper  was  found  preserved  with 
the  will.  This  list  set  apart  for  the  legatee  in  question 
$io,ooo,  or  ioo  shares  N.  Y.,  L.  &  W.  R.  R.  stock.  The 
question  presented  was  "  whether  this  memorandum  is  to 
have  effect  as  an  integral  part  of  the  will,  and  so  convert 
what  by  that  instrument  is  either  a  general  or  demon- 
strative legacy  into  a  specific  one  ;  and  that  involves  the 
further  inquiry  whether  the  memorandum  is  a  mere  identi- 
fication of  the  thing  given,  or  is  testamentary  in  its  char- 
acter." It  was  held  that  the  memorandum  was  testa- 
mentary, and  so  not  capable  of  incorporation.  It  will 
thus  be  seen  that  the  decision  turned  on  a  distinction  un- 
known to  the  general  law  of  the  subject  in  other  jurisdictions. 
On  this  point  the  court  says  : 

"  It  is  unquestionably  the  law  of  this  State  that  an  un- 
attested paper  which  is  of  a  testamentary  nature  cannot  be 

1  Citing  Jackson  v.  Babcock,  12  Johns.  (N.  Y.)  389;  Tonnele  v.  Hall, 
4  N.  Y.  140;  Chambers  v.  McDaniel,  6  Ired.  226;  Beall  v.  Cunningham, 
3  B.  Mon.  390  ;  Harvy  v.  Chouteau,  14  Missouri,  587  ;  Goods  of  Durham, 
3  Curt.  Eccl.  60.  2i26N.  Y.  215. 
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taken  as  a  part  of  the  will  even  though  referred  to  by  that 
instrument." 

In  estimating  the  value  of  these  remarks,  attention  should 
be  particularly  called  to  the  fact  that  in  the  case  under 
consideration,  the  attempt  to  incorporate  the  extrinsic 
memorandum  by  reference,  did  not  comply  with  the  rules 
already  stated  which  require  that  to  accomplish  that  result 
the  extrinsic  paper  must  in  the  will  be  clearly  designated 
as  a  then  existing  paper,  and  must,  in  subsequent  proceed- 
ings, be  shown  to  have  been  in  existence  when  the  will  was 
executed.  For  the  will  refers  to  it  in  these  terms :  "Among 
my  papers  will  be  found  a  memorandum,"  &c.  This  obvi- 
ously is  open  to  two  objections  :  First,  that  it  does  not 
identify  the  particular  paper  referred  to;  its  date,  if  it  had 
one,  is  not  given  ;  it  is  not  referred  to  as  being  in  existence 
when  the  will  was  executed.  Secondly,  the  memorandum 
in  question  appears  in  fact  to  have  been  made  out  after  the 
will  was  executed,  for  it  was  entitled  "  List  of  securities 
which  I  wish  transferred  to  different  institutions  under  my 
will  of  Feb'y,  1885."  Obviously,  this  memorandum  could 
not,  on  any  theory,  have  been  admitted  as  part  of  the  will. 
The  question,  therefore,  of  what  might  have  been  done  if 
the  memorandum  had  been  duly  referred  to,  and  had  been 
shown  to  have  been  in  existence  when  the  will  was  executed, 
was  not  before  the  court,  and  its  general  remarks  on  this 
subject  must  be  read  in  the  light  of  this  fact. 

It  will  be  of  interest,  however,  now  to  examine  the  three 
cases  of  Langdon  v.  Astor's  Exrs.,1  Williams  v.  Freeman,  2 
and  Matter  of  O'Neil,3  cited  by  the  Court  of  Appeals  as 
supporting  the  principle  laid  down  by  it,  in  order  to  see 
whether  they  justify  its  dictum. 

In  Langdon  v.  Astor's  Exrs.,1  the  testator  by  will  gave 
certain  legacies,  providing  in  effect  in  the  will  that  if  during 
his  life  he  made  advances  to  the  legatees  and  also  charged 
such  advances  against  them  on  his  books,  such  advances 
should  count  as  satisfaction  of  the  legacies/*™  tanto.  Here 
no  real  case  of  incorporation  was  presented  at  all,  and  the 
entries  he  did  make  in  his  books  were  in  fact  admitted  in 
evidence  for  the  purpose  proposed.4 

1  16  N.  Y.  26.  283N.  Y.  561.         :5qi  N.  Y.  516. 

4  Compare  Matter  of  Burdsall,  64  App.  Div.  346. 
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In  Williams  v.  Freeman,1  the  question  was  whether  a 
certain  memorandum  written  by  the  testator  might  be 
offered  in  evidence  to  aid  in  the  interpretation  of  his  will. 
There  is  nothing  whatever  to  show  that  it  was  even  men- 
tioned in  the  will  itself. 

In  Matter  of  O'Neil,2  the  will  was  written  on  a  blank 
form,  and  having  been  carried  down  to  the  final  printed 
clause,  it  stops  in  the  middle  of  a  sentence.  Then  follow 
the  signature  of  the  testator,  the  attestation  clause,  and  the 
signatures  of  the  witnesses.  After  these,  the  interrupted 
sentence  proceeds  to  its  conclusion.  The  question  was 
whether  the  will  was  "  subscribed  "  by  the  testator  "  at  its 
end,"  and  the  court  held  that  it  was  not.  The  will  itself 
contained  no  provision  incorporating  into  itself  the  clause 
outside,  and  there  was  nothing  to  show  whether  it  was  in 
existence  when  the  testator  signed,  nor  was  it,  probably,  a 
separate  paper  within  the  sense  of  the  rule  relating  to  in- 
corporation by  reference.  It  is  true  that  in  the  opinion  in 
this  latter  case,  the  court  says :  "  It  is  not  believed  that 
any  paper  or  document  containing  testamentary  provisions 
not  authenticated  according  to  the  provisions  of  our  statute 
of  wills  has  yet  been  held  to  be  a  part  of  a  valid  testament- 
ary disposition  of  property  simply  because  it  was  referred 
to  in  the  body  of  the  will."  This  remark,  if  taken  literally, 
appears  to  be  quite  correct,  for  the  "  mere  reference,"  in  a 
will,  to  an  outside  paper,  whether  testamentary  or  not,  has 
never  been  supposed  to  incorporate  it  into  the  will,  in  the 
absence  of  an  indication,  in  the  will,  that  such  an  incorpo- 
ration was  intended  by  the  testator.  But  if  the  remark 
quoted  meant  more  than  this,  it  should  be  noticed  that  it  is 
a  pure  dictum,  and  that  no  authorities  are  cited  to  sup- 
port it. 

Such  are  the  authorities  cited  by  the  court  in  Booth  v. 
The  Baptist  Church,3  against  the  incorporation,  by  ref- 
erence in  a  will,  of  an  earlier  instrument  of  a  testamentary 
character.  Attention  must  now  be  called  to  the  case  of 
Brown  v.  Clark.4  There  the  testatrix,  while  unmarried, 
executed  a  will  which  was,  as  the  court  decides,  wholly 
revoked  by  her  subsequent  marriage.  After  marriage  she 
duly  executed  a  "  codicil,"  which  referred  to  the  revoked 
'83N.  Y.  561.  VN.Y.516.  3I26N.Y.2I5.         *  77  N.  Y.  369. 
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will  by  date  and  the  names  of  the  attesting  witnesses,  and 
declared  the  intention  of  the  testatrix  thereby  to  republish, 
reaffirm  and  adopt  the  will,  as  modified  by  the  codicil,  as 
her  present  will,  and  added  "  which  [codicil]  in  connection 
with  and  amendment  of  my  will  I  now  publish  and  declare 
together  as  constituting  my  last  will  and  testament."  And 
the  court  says  :  "  The  general  doctrine  is  well  settled  that  a 
codicil  executed  with  the  formalities  required  by  statute 
for  the  execution  of  wills,  operates  as  a  republication  of  a 
will  so  far  as  not  changed  by  the  codicil.  *  *  *  It  is 
established  by  a  long  line  of  authorities  that  any  zvritten 
testamentary  document  in  existence  at  the  execution  of  a  will 
may  by  reference  be  incorporated  into  and  become  part 
of  the  will,  provided  the  reference  in  the  will  is  distinct  and 
clearly  identifies,  or  renders  capable  of  identification,  by 
the  aid  of  extrinsic  proof,  the  document  to  which  reference 
is  made.1  *  *  *  I  am  of  the  opinion  that  the  publica- 
tion of  the  codicil  was  a  publication  of  the  will,  and  that 
both  papers  together  are  to  be  considered  as  the  will  of  the 
testatrix." 

The  inconsistency  between  the  rules  laid  down  by  the 
Court  of  Appeals  may  be  seen  even  more  clearly  if  they 
are  placed  side  by  side. 

"  Any  written  testamentary  docu-  "  An  unattested  paper  which  is  of 

ment  in  existence  at  the  execution  a   testamentary   nature   cannot    be 

of  a  will  may  by  reference  be  incor-  taken   as   a   part    of   the  will  even 

porated  into  and  become  part  of  the  though  referred  to  by  that  instru- 

will."2  ment."3 

To  the  same  effect  as  Brown  v.  Clark,  supra,  are  Matter 
of  Knapp4;  Storm's  Will5;  Caulfield  v.  Sullivan6;  Mooers 
v.  White7;  Van  Cortlandt  v.  Kip8;  Tonnele  v.  Hall9;  Jack- 
son v.  Babcock.  *  ° 

In  Matter  of  Knapp,  supra,  the  testator  executed  three 
instruments,  as  follows:  (a)  a  will,  in  1885;  (b)  another  will, 
in  1889,  which  revoked  the  earlier  will;  (c)  a  codicil,  in 
1890,  to    the    will  of    1885,  which   last  named  will  was,  in 

1  Citing  numerous  cases.         2  Brown  v.  Clark,  77  N.  Y.  369. 

'■'  Booth  v.  The  Baptist  Church,  126  N.  Y.  215. 

4  51  State  Reporter,  517;  23  N.  Y.  Supp.  282.  5  3  Redf.  327. 

°85  N.Y.  (53,  160.     ;  6  Johns.  Ch.  360,  375.    8  1  Hill,  590;  7  Hill,  346. 

9  4  N.  Y.  140.         '"  12  Johns.  (N.  Y.)  389. 
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said  codicil,  ratified  and  confirmed.  The  codicil  made  no 
mention  of  the  intermediate  will.  It  was  held  that  the 
codicil  operated  to  revive  the  will  of  18851.  In  Storm's 
will,  supra,  the  testator  had  executed  a  will  in  1871,  and  a 
codicil  in  1873,  which  latter  expressly  referred  to  the  will 
and  declared  that  it  and  the  codicil  were  to  be  taken  to- 
gether. One  of  the  two  witnesses  to  the  original  will  could 
not  be  found,  although  it  could  not  be  shown  that  he  was 
absent  from  the  State,  or  dead  or  insane.  But  it  was  held 
that  this  was  immaterial,  as,  even  if  the  will  were  defectively 
executed  the  defect  would  be  cured  by  the  due  execution 
of  the  codicil,  which  was  proved.  In  Mooers  v.  White, 
supra,  the  testator  had  executed  a  will  containing  a  devise 
to  two  persons,  but  as  to  them  the  will  was  void  because 
they  were  witnesses;  but  the  court  held  that  this  devise 
was  validated  by  a  codicil  which  incorporated  the  will  by 
reference.  In  Caulfield  v.  Sullivan,  supra,  the  will  and 
codicil  were  executed  in  France  by  a  resident  of  New  York. 
It  was  claimed  that  the  execution  of  the  will  had  not  been 
duly  proved.  In  reply  to  this  the  court  says  that  to  this 
claim  there  are  two  answers:  first,  that  the  Surrogate  had 
jurisdiction  to  admit  it  to  probate,  and  that  if  he  did  do  so 
without  sufficient  proof,  this  was  a  mere  error  in  the  exer- 
cise of  his  jurisdiction,  which  could  be  corrected  only  by 
application  to  the  Surrogate's  Court  or  by  appeal  from  its 
decree;  and  second,  that  the  codicil,  which  had  been  duly 
proved,  distinctly  referred  to  and  identified  the  will,  and 
hence  the  will  and  codicil  together  constituted  the  will  of 
the  testator. 

An  attempt  to  explain  the  dictum  in  Booth  v.  The  Baptist 
Church,  supra,  might — though  apparently  without  much 
plausibility — be  based  on  the  fact  that  our  statute  requires 
a  will  to  be  subscribed  at  the  end  thereof,  and  that  in  this 
respect  it  would  belong  to  or  resemble  the  class  of  cases 
illustrated  by  Matter  of  O'Neil,  supra,  cited  in  the  opinion  in 
the  Booth  case.  Although  this  view  might  receive  a  certain 
support  from  the  opinion  of  the  Surrogate  in  Thompson  v. 
Quimby2  (where,  however,  it  did  not  appear  that  the 
extrinsic  paper  referred  to   in  the    will   had    ever   in   fact 

'To  the  same  effect  is  Matter  of  Campbell,  35  Misc.  572.     22  Bradf.  449. 


154  COLUMBIA  LAW  REVIEW. 

existed1),  yet  any  force  it  might  otherwise  possess  is  nega- 
tived by  the  decision  in  Brown  v.  Clark,  supra,  where  a 
former  will,  which  had  been  revoked,  was  revived,  that  is, 
incorporated,  though  not  forming  a  physical  part  of  the 
continuous  document  which  was  subscribed  at  its  end. 

It  is  upon  the  point  last  discussed,  however,  relating  to 
the  statutory  requirement  of  subscription  "  at  the  end  "  of  a 
will,  that  some  later  cases  base  the  conclusion  that  extrinsic 
instruments  cannot  now  be  incorporated  into  a  will  by  ref- 
erence.2   Butthatsuch  reasoning  is  fallacious  and  erroneous, 
is   made  clearly  apparent  in  the  unanimous  and  exhaustive 
opinion  of  the  Court  of  Appeals  in  the  Matter  of  Andrews.3 
There  the   will  was  drawn  on  a  printed  blank,  being  one 
piece  of  paper,  consisting  of  a  sheet  of  four  pages,  the  two 
leaves  of  which  were  joined  from  top  to  bottom  on  the  left 
side.     The  formal   opening  part  of  the  will  was  printed  on 
the  top  of  the  first  page,  leaving  the  rest  of  that  page  blank; 
the  closing  part,  containing  the  clause  for  the  appointment 
of   the  executor,  and    that  which    followed,  including  the 
attestation  clause,  was  printed  on  the  top  of  the  second  page 
of  the  first  leaf,  leaving  the  rest  of  that  page,  and  both  pages 
of  the  second  leaf,  blank.     The   draftsman  filled  the  blank 
on    the   first  page,  and  then  turned  to  the  first  page  of  the 
second  leaf,  being  the  third  page  of  the  blank,  and   filled 
that,  marking  it  at  the  top  "2nd  page."     He  then  turned  to 
the  second  page  of  the  first  leaf,  containing  the  closing  part 
of  the   will  in  print,  marked  it  at  the  top  "  3rd  page,"  and 
filled    in  the    blanks  in    the  printed  matter;  and  below  this 
appeared  the  signatures  of  the  testatrix  and  the  witnesses. 
The  first  and    second  pages  of  the  first  leaf  constituted  a 
complete  instrument,  as  no  sentence  was  continued  from  the 
first    page  to   the  third,  or  from  the  third  to  the  second. 
Among  other  things,  the  court  says:  "  It  is  urged  with  much 
ability     *     *     *     that  the  alleged  second  page  of  this  will 
can  be  read  into  it  by  invoking  the  doctrine  of  incorporation 
as  established  in  England,  and,  to  some  extent,  in  this  State. 
We  are  of  opinion  that,  under  the  facts  here  disclosed,  that 

'Thompson   v.  Thompson,  21  Barb.  107;  see  brief  of  counsel  for  appel- 
lants, id.  pp.  107-108. 

2Matter   of   Andrews,  43    App.  Div.  394;  Cook  v.  White,  43  App.  Div. 
388;  both  of  which  have  since  been  passed  on  in  the  Court  of  Appeals. 
3i62  N.  Y.  1. 
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doctrine  has  no  application."  Compare  Matter  of  Con- 
way1; Matter  of  Hewitt2;  Matter  of  O'Neil3;  and  Matter 
of  Blair.4 

The  same  court  which  had  decided  the  Andrews  case 
below,  also  had  before  it  at  the  same  term  a  case  involving 
the  doctrine  of  incorporating  or  reviving,  by  reference  in  a 
codicil,  a  former  but  not  validly  executed  will.5 

In  that  case,  it  was  assumed  that  the  testator,  at  the 
time  of  executing  the  original  will,  was  incompetent,  on  ac- 
count of  drunkenness,  but  the  will  was  sustained  by  virtue 
of  the  reference  to  it  in  a  later  codicil,  the  due  execution  of 
which  was  proved.  And  the  court  says:  "  We  think  that 
the  rule  of  this  State,  while  it  excludes  unattested  or  insuf- 
ficiently attested  or  published  testamentary  documents 
from  probate,  though  referred  to  in  a  subsequent  properly 
executed  will  or  codicil,  does  not  prevent  such  a  will  or 
codicil  from  ratifying  or  reviving  a  properly  attested  in- 
strument which,  for  any  reason,  might  be  inoperative." 
The  judgment  in  this  case  was  unanimously  affirmed  in  167 
N.  Y.  588,  without  opinion. 

The  authorities  in  New  York,  therefore,  appear  to  fall 
into  four  groups:  (1)  the  earlier  cases,  down  to  and  includ- 
ing Brown  v.  Clark  6  and  Caulfield  v.  Sullivan,7  holding 
that  the  general  rule  of  incorporation  by  reference  exists  in 
full  force  in  this  State;  (2)  cases,  illustrated  by  Booth  v. 
The  Baptist  Church,8  holding  or  stating,  that  an  "  unat- 
tested "  paper  of  a  testamentary  character  cannot  be  incor- 
porated by  reference  ;  (3)  cases  like  Matter  of  O'Neil9  and 
Cook  v.  White10  suggesting  that  this  exclusion  of  earlier 
unattested  testamentary  instruments  has  some  relation  to 
the  statutory  requirement  that  a  will  must  be  subscribed  at 
its  end;  and  (4)  cases  like  Matter  of  Andrews,11  which  ap- 
pear to  disclaim  the  validity  of  any  such  reasoning,  thus 
leaving  as  the  test  of  the  right  to  incorporate  by  reference, 
the  fact  that  the  earlier  testamentary  instrument  was  or 
was  not  originally  "  attested  "  or  executed  as  required  by 
the  statute  of  wills. 

'124  N.  Y.  458.        29iN.Y.  261.         V  N.  Y.  516. 
484  Hun,  581,  152  N.  Y.  645.         5Cook  v.  White,  43  APP-  Div-  388. 
677N.  Y.  369.       785N.  Y.  153.       8  126  N.  Y.  215.       9  91  N.  Y.  516. 
10  43  App.  Div.  388  ;  167  N.  Y.  588.       "  43  App.  Div.  394 ;  162  N.  Y.  I. 
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It  is  quite  clear  that  the  suggestion  that  "  unattested  " 
instruments  are  to  be  excluded  from  incorporation  by  ref- 
erence, by  reason  of  the  requirement  of  the  statute  of  wills, 
is  valueless  ;  for  if  that  statute  excluded  unattested  extrinsic 
instruments,  it  would  exclude  all  extrinsic  instruments;  and 
this  it  certainly  does  not  do.1  On  the  other  hand,  the  prin- 
ciple that,  apart  from  this  statute,  unattested  instruments 
are  excluded  while  attested  ones,  though  inoperative,  may 
be  revived  by  incorporation,  presents  many  peculiarities. 
On  its  face,  and  at  first  glance,  it  might  seem  that  the  mean- 
ing of  the  courts  was  merely  this:  that  tor  some  unknown 
reason  the  former  well-established  principle  of  incorpora- 
tion by  reference  had  been  wholly  discarded  in  New  York, 
except  in  one  respect,  namely,  that  if  a  will  had  once  been 
in  all  respects  validly  executed  and  in  force,  and  then,  by 
revocation,  or  by  the  marriage  of  the  testatrix,  or  otherwise, 
had  lost  its  validity,  it  might  be  revived  or  incorporated 
and  given  effect,  by  the  terms  of  a  later  will  or  codicil. 
But  further  examination  seems  to  show  that  this  would  not 
be  a  correct  statement  of  the  doctrine.  For  in  Caulfield  v. 
Sullivan,2  it  is  held  that  the  will  would  be  revived  by  the 
duly  executed  codicil,  even  though  it  should  appear  that  the 
execution  of  the  will  itself  had  not  been  proved.  And  in 
Cook  v.  White,3  it  was  held  that  a  will  could  be  revived  by 
proper  reference  in  a  duly  executed  codicil,  even  though  the 
testator  was  temporarily  incompetent,  at  the  time  when  he 
went  through  the  form  of  executing  the  will.  Thus  it  ap- 
pears that  an  earlier  testamentary  instrument  may  be 
revived  or  incorporated  by  reference  in  a  duly  executed 
codicil,  in  the  absence  of  any  proof  whatever  that  the  will 
was  duly  executed,  or  even  where  it  is  assumed  as  proved 
that  it  was  not  duly  executed. 

In  fact  the  only  distinction  that  can  be  drawn  between 
wills  which  have  been  admitted  to  incorporation  by  refer- 
ence and  those  which  have  been  excluded,  lies  in  this:  that 
the  former  looked  as  if  they  had  been  duly  executed,  while 
the  latter  did  not  even  purport  to  have  been  executed  at 
all.  This  distinction  would,  in  a  way,  harmonize  the  deci- 
sions, but  it  relates  to  mere  outward  form.     For  of  whatim- 

1  Brown  v.  Clark,  77  N.  Y.  369  ;  Cook  v.  White,  infra;  In  re  Brand,  73  N. 
Y.  Supp.  1073.      2  85  N.  Y.  153,  160.       3  43  App.  Div.  388  ;  167  N.  Y.  588. 
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portance  is  it  that  the  names  of  the  testator  and  witnesses  are 
on  a  paper,  in  the  absence  of  proof  that  they  are  genuine 
signatures,  and  that  the  testator  declared  the  instrument  to 
be  his  will,  and  requested  the  witnesses  to  sign  ?  And  of 
what  importance  that  he  and  the  witnesses  did  go  through 
the  prescribed  forms,  if  he  had  no  testamentary  capacity  ? 
Such  a  distinction  has  no  basis  in  reason,  and  no  basis  in 
law  except  the  bare  fiat  of  the  courts.  And  vet  on  any 
other  theory,  the  decisions  are  in  hopeless  conflict. 

Stewart  Chaplin. 
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NOTES. 


Highway  Easements — Elevation  of  Railroad  Tracks.  That 
the  performance  of  acts  of  a  public  character,  with  proper  care,  and 
in  compliance  with  the  provisions  of  statutes,  gives  rise  to  no  cause 
of  action  in  favor  of  the  owners  of  adjoining  land  injured  thereby, 
if  there  be  no  actual  encroachment  upon  property,  is  a  doctrine 
which  has  met  with  general  acceptance,  though  the  hardships  in- 
volved in  its  application  have  led  in  some  States  to  the  adoption  of 
constitutional  amendments,  and  in  others  to  the  enactment  of  stat- 
utes, providing  for  compensation  for  the  consequential  losses  suffered 
in  such  cases. 

Within  the  principle  it  is  held  in  New  York  that  the  damage  to 
abutting  property,  caused  by  a  duly  authorized  change  in  the  grade 
of  a  highway,  is  merely  consequential,  and  does  not  amount  to  a 
taking  of  property  within  the  constitutional  prohibition.  Hence, 
where  no  express  statutory  povision  is  made  for  compensation,  there 
can  be  no  recovery.  Raddiff's  Executors  v.  Mayor  of  Brooklyn 
(1850)  4  N.  Y.  195.  The  New  York  decisions  on  change  of  grade 
proceed  "  on  the  ground  that  individual  interests  in  streets  are  sub- 
ordinate to  public  interests."  Per  Andrews,  C.  J.,  in  Reining  v. 
Railroad  (1891)  128  N.  Y.  157,  165.  Yet,  notwithstanding  the 
doctrine  of  these  decisions,  it  was  held  in  the  leading  case  of  Story 
v.  .V.  Y.  Elcv.  R.  R.  (1882)  90  N.  Y.  122,  that  an  owner  of  land 
might  recover  for  the  depreciation  in  the  value  of  his  property  caused 
by  the  erection,  under  authority  conferred  by  statute,  of  an 
elevated  railroad  structure  in  the  street  on  which  his  premises 
abutted;  and  this  result  was  said  to  be  independent  of  the  owner- 
ship of  the  highway.  The  court  granted  relief  on  the  ground  that 
the  maintenance  of  the  viaduct  by  the  company  amounted  to  a  tak- 
ing of  the  plaintiff's  property,  in  that  it  interfered  with  certain  prop- 
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erty  rights  which  he  had  in  the  street  as  appurtenant  to  his  land; 
namely,  easements  of  light,  air,  and  access  reserved  or  granted,  as 
the  case  might  be,  by  implication.  This  doctrine  has  been  much 
criticized  as  anomalous  and  unsound  and  has  been  the  source  of  a 
great  flood  of  litigation.  The  better  view  seems  to  be  that  con- 
tended for  by  Finch,  J.,  in  his  dissenting  opinion:  "  Light  and  air 
are  mere  incidents  and  accidents  of  a  street.  .  .  If  there  be  any 
such  thing  in  a  street  as  an  easement  for  light  and  air,  it  is  subor- 
dinate to  all  the  uses  and  burdens  to  which  a  street  may  be  sub- 
jected by  the  paramount  authority  of  the  legislature."  Although  the 
principle  of  the  Story  case  is  obviously  inconsistent  with  that  gov- 
erning in  Radcliffs  Executors  v.  Mayor,  etc.,  supra,  both  decisions 
are  still  of  binding  authority  in  New  York. 

In  its  treatment  of  the  recent  case  of  Fries  v.  New  York  &  Har- 
lem R.  R.  (1901)  169  N.  Y.  270,  the  Court  of  Appeals  (Cullen, 
Bartlett  and  Vann,  J  J. ,  dissenting),  seems  to  have  brought  addi- 
tional confusion  into  the  law — influenced,  it  may  be,  by  a  desire  to 
return,  even  at  the  expense  of  further  inconsistency,  to  those  prin- 
ciples of  the  common  law  which  have  been  ignored  in  the  elevated 
railroad  cases.  In  the  Fries  case  it  appeared  that  the  company  had 
for  many  years  maintained  its  tracks  in  an  open  cut  in  the  street  on 
which  the  plaintiff's  lot  fronted,  and  had  acquired  the  right  without 
liability  to  the  plaintiff  to  occupy  the  cut.  The  fee  of  the  highway 
was  in  the  city  of  New  York.  An  elevated  railroad  structure  having 
been  erected  in  the  street  by  public  commissioners,  acting  in  com- 
pliance with  certain  mandatory  statutes  providing  for  the  improve- 
ment of  the  highway,  the  company  in  1897  had  removed  its  tracks 
to  the  viaduct,  as  the  law  required,  and  had  since  maintained  them 
there.  The  plaintiff  sued  the  company,  demanding  damages  for 
interference  with  his  easements  of  light  and  air  for  the  period  dur- 
ing which  the  defendant  had  been  in  possession  of  the  viaduct,  re- 
lying on  the  doctrine  of  the  Story  case,  and  on  the  late  decision  of 
Lewis  v.  New  York  &  Harlem  R.  R.  Co.  (1900)  162  N.  Y.  202, 
where,  in  a  suit  for  damages  for  injury  to  property  caused  by  the 
maintenance  of  the  same  structure,  relief  had  been  granted.  But  the 
court,  overruling  the  Lewis  case,  denied  recovery,  holding  that  the 
doctrine  of  the  elevated  railroad  cases  was  inapplicable.  It  is  con- 
tended that,  inasmuch  as  in  the  principal  case  the  erection  of  the 
viaduct  was  compelled  by  the  legislature,  whereas,  in  the  Story  case, 
the  language  of  the  statute  was  permissive  only,  the  two  cases  are 
to  be  reconciled.  Martin,  J.,  p.  284,  285.  That  argument  might 
be  valid  were  the  legislature,  like  Parliament,  supreme;  as  it  is,  the 
form  in  which  a  statute  is  enacted  must  be  quite  immaterial  as  re- 
gards one's  right  to  compensation  for  property  taken,  without  due 
process  of  law.  A  plaintiff  cannot  be  denied  relief  on  the  ground 
that  the  legislature  commanded  a  defendant  to  interfere  with  his 
easements. 

Another  member  of  the  court  seeks  to  distinguish  the  cases  on  a 
different  ground.  He  asserts  that  the  elevated  railroad  cases  "  pro- 
ceed upon  the  principle  that,  as  against  abutting  owners,  the  railroad 
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was  unlawfully  in  the  street,  as  they  had  not  consented  to  the  con- 
struction, or  conveyed  the  right  to  interfere  with  their  easements.'' 
He  remarks  that  in  the  principal  case  there  was  "an  express  find- 
ing that  the  defendant  had  acquired  the  right  as  against  the  plain- 
tiff to  use  the  street  for  the  operation  of  the  railroad,"  and  con- 
cludes that  "hence,  the  principles  upon  which  that  mass  of  litiga- 
tion proceeded  have  no  application  to  this  case."  O'Brien,  J.,  p. 
278.  But  this  position  seems  quite  as  untenable  as  the  other,  for, 
in  the  Story  case,  the  ruling  that,  "  as  against  abutting  owners,  the 
railroad  was  unlawfully  in  the  street,"  was  based  wholly  on  the  doc- 
trine that  the  maintenance  of  the  viaduct  amounted  to  a  taking  of 
the  plaintiff's  property  (i.  e.  his  highway  easements),  not  on  the 
fact  that  he  had  not  consented  to  its  erection  in  the  street.  Indeed, 
it  is  well  settled  that  no  compensation  need  be  made  abutting 
owners  for  the  consequential  injury  caused  by  the  construction  of 
railroads  in  highways  owned  by  the  public  (as  they  are  owned  in 
New  York  City).  Forbes  v.  Railroad  (1890)  121  N.  Y.  505.  Their 
consent  would  seem  to  be  unnecessary.  By  the  mere  acquisition 
of  the  right,  as  against  Fries,  to  operate  its  road  in  the  cut,  the 
Harlem  Company  did  not  acquire  the  right  to  cut  off  his  light  and 
air  sixty  years  later;  those  easements  were  not  interfered  with  until 
the  erection  of  the  viaduct. 

It  will  hardly  be  seriously  contended  that  the  elevation  of  the 
tracks  amounted  to  a  change  in  the  grade  of  the  highway,  and  thus 
came  within  the  principle  of  Radcliff's  Executors  v.  Mayor,  etc., 
supra.  The  law,  then,  is  left  in  a  curious  condition  :  under  the 
holdings  of  the  court,  (1)  a  surface  road  may  be  laid  in  the  streets 
of  New  York  without  liability  to  the  abutting  owners;  (2)  if  an  ele- 
vated railroad  be  censtructed,  it  is  necessary  to  compensate  prop- 
erty owners  for  the  consequent  interference  with  their  highway  ease- 
ments; (3)  the  tracks  of  a  surface  road  may  be  transferred  to  an  ele- 
vated structure  without  making  any  compensation.  The  logical 
result  seems  to  be  that  it  is  possible  to  escape  the  heavy  liability 
incident  to  the  construction  of  elevated  railroads  by  first  acquiring 
the  right  to  lay  tracks  on  the  surface  of  the  streets. 


Conflict  of  Laws  in  Contracts  of  Carriage. — Several  years 
ago  the  Supreme  Court  decided  that  stipulations  in  a  bill  of  lading 
exempting  the  carrier  from  liability  for  negligence  were  void, 
although  they  were  valid  both  by  the  law  of  New  York  where  the 
contract  was  made  and  by  the  law  of  England  where  performance 
was  to  be  completed,  with  reference  to  which  it  was  contended  that 
the  parties  had  contracted.  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co. 
(1888)  129  U.  S.  397.  As  to  what  the  result  would  have  been, 
had  the  parties  expressly  stipulated  that  the  English  law  should 
control,  the  court  declined  to  express  an  opinion.  Since  that  time 
although  several  cases  involving  this  question  have  been  decided 
by  the  inferior  Federal  courts,  only  one  case  bearing  upon  the  point 
has  come  before  the  Supreme  Court.     Knott  v.    Botany  Mills  (1 900) 
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179  U.  S.  69.  That  case,  however,  turned  upon  the  interpreta- 
tion of  the  HarterAct,  27  U.  S.  Stat,  at  Large,  445.  See  1  Co- 
lumbia Law  Review,  61.  The  question  was  decided  in  a  recent  case 
where  it  was  held  that  exemptions  from  liability  for  negligence  to 
a  passenger  or  baggage  were  void,  although  the  contract  was  made 
in  Belgium,  was  valid  by  the  law  of  that  country,  and  contained  a 
stipulation  that  any  question  arising  under  it  should  be  governed 
by  that  law.      The  Kensington  (1902)  22  Sup.  Ct.  102. 

While  this  important  decision  is  in  accord  with  the  trend  of  the 
decisions  of  the  Supreme  Court,  it  does  not  seem  to  be  consistent 
with  dicta  of  that  court  nor  is  it  a  result  of  a  liberal  application 
of  well  settled  principles  in  the  conflict  of  laws.  In  the  Liverpool 
Steam  Co.  case  it  was  said  that  contracts  of  carriage  from  one 
country  to  another  made  by  citizens  or  residents  of  the  former  must 
be  governed  by  the  law  of  that  country,  except  where  a  clear  inten- 
tion to  the  contrary  is  expressed.  In  the  principal  case  no  import- 
ance was  attached  to  the  fact  that  both  carrier  and  passenger  were 
American  citizens,  so  that  the  exception  would  clearly  apply.  That 
result  was  obviated  by  applying  the  principle  that  though  the  lex 
loci  contractus  controls  the  validity  and  interpretation  of  a  contract, 
the  contract  must  not  violate  the  public  policy  of  the  place  where 
its  enforcement  is  sought,  and  since  the  Federal  courts  have  held 
that  it  is  against  public  policy  for  a  carrier  to  exempt  himself  from 
liability  for  negligence,  the  contract  should  not  be  enforced. 
This  principle  has  been  generally  recognized,  but  the  English  and 
American  State  courts  have  applied  it  liberally.  The  general  rule 
seems  to  be  that  courts  will  recognize  and  enforce  contracts  made 
in  foreign  jurisdictions  unless  they  are  positively  forbidden  by  the 
lex  fori  or  are  immoral  or  unjust  or  are  such  that  their  enforcement 
would  be  prejudicial  to  the  interests  of  the  jurisdiction  or  of  its 
citizens.  Story,  Conflict  of  Laws,  8th  ed.  §  244;  Bank  v.  Nether- 
lands, etc.,  Co.  (1883)  10  Q.  B.  D.  521;  The  Industrie  [1894J  P. 
58.  The  courts  have  not  usually  been  content  to  announce,  as 
did  the  Supreme  Court,  that  "the  existence  of  the  rule  of  pub- 
lic policy,  not  the  ultimate  causes  upon  which  it  may  depend, 
is  the  criterion,"  without  inquiring  into  the  reasons  of  the  rule 
and  ascertaining  whether  the  interests  of  the  country  would  be 
prejudiced  by  the  enforcement  of  such  contracts  made  in  foreign 
countries.  See  Rousillon  v.  Rousillon  (1880)  14  Ch.  D.  351.  On 
the  contrary,  unless  it  appears  that  the  contract  was  made  with  a 
view  to  avoid  the  operation  of  the  lex  fori,  the  courts  are  not  astute 
to  find  in  it  a  violation  of  public  policy.  Such  at  least  is  the 
attitude  of  many  courts  toward  foreign  contracts  which  violate 
domestic  usury  and  Sunday  laws,  and  it  is  thought  to  be  the  better 
view.  Dicey,  Conflict  of  Laws,  Am.  ed.  580,  If.  Why  a  different 
point  of  view  should  be  taken  in  regard  to  contracts  of  carriage 
is  not  entirely  clear. 

It  would  seem  that  the  principal  case  could  have  been  decided, 
without  resorting  to  the  argument  of  public  policy,  by  holding  that 
the  Harter  Act  applies  to  baggage  as  well  as  freight,  and  that  since 
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that  act  by  implication  forbids  general  exemptions  from  liability  for 
negligence  the  contract  was  unenforceable  in  the  United  States, 
without  regard  to  the  lex  loci  contractus  or  the  agreement  of  the 
parties  to  be  governed  by  it.  The  court,  however,  did  not  empha- 
size this  point.  This  decision,  therefore,  seems  to  cover  the  whole 
field  of  foreign  shipping  contracts,  with  the  result  that  unless  the 
carrier  brings  himself  within  the  narrow  limits  of  section  3  of  the 
Harter  Act,  which  protects  him  in  some  respects,  his  common  law 
liability  for  negligence  cannot  by  any  form  of  contract  be  limited, 
and  exemptions  to  that  effect  will  not  be  enforced  in  the  Federal 
courts. 

Specific  Performance,  by  Enforcing  an  Implied  Negative 
Covenant. — Shall  a  court  of  equity  compel,  by  indirect  means,  the 
doing  of  an  act,  the  positive  performance  of  which  it  will  not  de- 
cree? The  question  has,  it  is  said,  been  answered  affirmatively  in 
that  class  of  cases  of  which  Lumley  v.  Wagner  (1852)  1  De  G. ,  M. 
&  G.  604,  is  the  leading  case.  There  the  defendant  agreed  to  sing 
at  the  plaintiff's  theatre  for  a  certain  length  of  time,  also  agreeing 
not  to  sing  at  any  other  place,  without  the  permission  of  the 
plaintiff.  Subsequently,  the  defendant  broke  her  contract  and 
agreed  to  sing  at  another  theatre.  The  plaintiff  prayed  for  an  in- 
junction, which  was  granted  by  Lordt  St.  Leonards,  C. ,  who 
rendered  his  decision  on  the  ground,  that  there  was  an  express 
negative  covenant,  to  which  he  could  give  effect.  He  says,  at 
p.  622,  "  .  .  .  I  may  at  once  declare,  that  if  I  had  only 
to  deal  with  the  affirmative  covenant  of  the  defendant  J.  Wagner 
that  she  would  perform  at  her  Majesty's  Theatre,  I  should  not 
have  granted  any  injunction."  Looking  at  this  case  alone,  we 
find  that  although  a  court  of  equity  can  not  decree  specific 
performance  of  a  contract  for  personal  services,  it  will,  where 
there  is  a  negative  covenant,  reach  the  desired  result  by  indirect 
means.  The  reason  for  applying  here  for  equitable  relief  is 
the  inadequacy  of  the  remedy  at  law,  because  money  damages 
could  not  be  satisfactorily  computed,  nor  give  adequate  compensa- 
tion. Few  decisions  have  given  rise  to  so  many  misunderstandings 
and  adverse  criticisms  as  has  this  famous  case.  The  court  could 
not  have  compelled  the  plaintiff  to  employ  the  defendant  and, 
there  being  no  mutuality  to  the  agreement,  equitable  relief  should 
have  been  refused.  Clarke  v.  Price  (1819)  2  Wils.  Ch.  157.  The 
court  compelled  the  defendant  to  remain  idle  and  prevented  her 
from  earning  a  large  salary. 

To  sustain  Lumley  v.  Wagner,  the  Chancellor  referred  to  the 
case  of  Morris  v.  Colman,  18  Ves.  436,  decided  by  Lord  Eldon,  C. ,  in 
1 8 1 2.  But,  as  pointed  out  in  the  later  case  of  Clarke  v.  Price,  supra, 
Lord  Eldon  granted  the  injunction  solely  on  the  ground  that  he 
was  giving  effect  to  a  partnership  agreement,  and  he  refused  to  grant 
an  injunction  in  the  Clarke  case,  because  of  want  of  mutuality.  In 
Kemble  v.  Kean  (1829)  6  Sim.  ^n,  Shadwell,  V.  C. ,  had,  on  facts 
on  all  fours  with  those  in  Lumley  v.   Wagner,  refused  to  grant  an  in- 
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junction.  While  this  case  was  overruled  by  Lord  St.  Leonards,  it 
would  seem  to  be  correct  in  principle.     Montague  v.  Flockton,  L.  R. 

16  Eq.  189,  was  decided  by  Malins,  V.  C,  in  1873;  ^ere  again 
was  a  contract  for  personal  services,  but  lacking  the  negative  cove- 
nant, which  had  been  of  the  utmost  importance  in  the  decision  of 
Lumley  v.  Wagner,  supra.  The  Vice-Chancellor  implied  a  negative 
covenant  and  granted  an  injunction,  thus  extending  the  rule  laid 
down  in  the  Wagner  case.  In  the  same  year,  Lord  Selborne,  L.  C. , 
in  rendering  the  decision  in  Wolverhampton  eV  W.  R.  Co.,  v.  L.  & 
N.  W.  R.  Co.  (1873)  L.  R.  16  Eq.  433,  said  (at  p.  440)  after  re- 
fering  to  the  foregoing  cases  and  the  discussion  there  raised  as  to  the 
effect  of  the  presence  or  absence  of  an  express  negative  term:  "I 
can  only  say,  that  I  should  think  it  was  the  safer  and  the  better 
rule,  if  it  should  eventually  be  adopted  by  this  court,  to  look  in  all 
such  cases  to  the  substance  and  not  to  the  form."'  The  case  of 
Whitwood  Chemical  Co.  v.  Hardman  [1891]  2  Ch.  419,  decided  in 
the  Court  of  Appeal,  was  thought  to  have  put  an  end  to  this  dis- 
cussion. In  that  case,  the  court  refused  an  injunction  to  restrain 
the  defendant,  who  had  agreed  to  serve  the  plaintiff  company  as 
manager  for  a  term  of  years,  from  entering  the  service  of  another 
party.  The  court  distinctly  refused  to  imply  a  negative  stipulation, 
thus  limiting  the  doctrine  of  Lumley  v.  Wagner,  supra,  to  cases 
where  an  express  negative  agreement  should  be  found  in  the  con- 
tract. On  what  grounds  then,  are  we  to  explain  the  recent  case  of 
Metropolitan  Electric  Supply  Co.  v.  Ginder  [1901]  2  Ch.  799,  decided 
by  Mr.  Justice  Buckley  of  the  Chancery  Division  ?  One  Ginder 
entered  into  a  contract  with  the  plaintiff  in  these  terms:  "  The  con- 
sumer agrees  to  take  the  whole  of  the  electric  energy  required  for 
the  premises  mentioned  below  from  the  company  for  a  period  of 
not  less  than  five  years."  At  the  end  of  three  years  the  defendant 
refused  to  take  any  more  electricity  from  the  plaintiff  and  entered 
into  a  contract  with  a  rival  concern;  whereupon  the  plaintiff  asked 
for  an  injunction  to  restrain  the  defendant  from  dealing  with  any 
other  company.  The  court  interprets  the  contract  as  a  negative 
one — namely,  that  while  the  defendant  was  not  bound  to  take  any 
electricity,  he  had  agreed,  that  if  he  did  take  electricity,  he  would 
take  it  from  no  one  save  the  plaintiff — and  grants  an  injunction.  At 
sight  this  would  seem  to  be  an  attempt  to  return  to  the  ruling  of 
Montague  v.  Flockton,  supra,  but  after  a  careful  examination  the 
decision  is  seen  to  be  correct. 

Buckley,  J.,  draws  attention  to  the  fact  that  this  is  not  a  con- 
tract for  personal  services,  but  one  for  the  sale  of  goods,  and  it 
becomes  necessary  to  determine  whether  the  case  is  to  be  dis- 
tinguished on  this  ground.      In  Fothergill  v.  Rowland  (1873)  L.  R. 

17  Eq.  132,  the  plaintiff  tried  to  obtain  an  injunction  to  restrain  the 
defendant  from  selling  coal.  The  defendant  had  agreed  to  sell  the 
entire  output  of  his  mine  to  the  plaintiff  for  a  period  of  five  years,  at 
an  agreed  rate,  but,  coal  having  risen  in  price,  he  broke  his  con- 
tract. Sir  George  J  essel,  M.  R.,  sustained  the  defendant's  demurrer 
on  the  ground  that  there  was  no  cause  for  invoking  the  aid  of  a  court 
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of  equity,  as  adequate  damages  could  be  obtained  at  law.  Ten 
years  later  a  similar  question  was  raised  in  the  case  of  Donell  v. 
Bennett  (1883)  L.  R.  22  Ch.  D.  835.  In  that  case  one  of  the 
defendants,  Cormack,  a  fish  curer,  agreed  to  sell  all  fish  refuse 
to  the  plaintiff  and  not  to  sell  to  any  one  else.  In  violation 
of  his  contract,  he  proceeded  to  sell  to  the  other  defendant, 
Bennett.  Fry,  L.  J.,  granted  an  injunction  on  the  ground  that 
there  was  an  express  negative  and  that  he  was  bound  to  follow  the 
case  of  Lumley  v.  Wagner,  supra.  Aside  from  this,  here  was  a  case 
where  money  damages  would  have  been  inadequate,  and  as  there 
was  mutuality  the  contract  could  have  been  specifically  enforced. 
Hence  it  will  be  seen  that  the  fact  that  the  contracts  differ 
as  to  subject-matter  is  not  a  valid  distinction. 

In  the  principal  case,  we  find  that  the  remedy  at  law  would 
be  inadequate.  The  contract  was  to  run  for  several  years  and 
there  was  no  possible  way  of  determining  how  much  electrical 
energy  the  defendant  would  use.  For,  as  said  by  Buckley, 
J.,  the  defendant  might  burn  gas  and  use  no  electricity  at  all. 
This  statement  would  seem  to  imply  that  there  was  want  of 
mutuality.  In  the  sense  that  the  defendant  could  not  be  com- 
pelled to  use  the  plaintiff's  electricity,  there  was  a  want  of 
mutuality.  But  the  defendant  alone  may  set  up  such  a  defence  ; 
and  had  he  done  so,  in  the  principal  case  he  would  have  been 
met  by  the  answer  that  the  court  could  and  would  compel 
the  plaintiff  to  supply  electricity,  by  a  decree  of  specific  per- 
formance if  necessary.  Keith  v.  Nat.  Telephone  Co.  [1894]  2  Ch.  147; 
Jones  v.  Parker  (1895)  163  Mass.  564.  That  being  so,  the  case  is 
to  be  sustained  as  falling  within  well-recognized  doctrines  of  equity 
jurisdiction. 

The  decision  may  be  criticized,  however,  in  that  it  shows  a 
dangerous  tendency  on  the  part  of  the  English  court,  to  revert  to 
the  doctrine  of  Montague  v.  Flockton,  supra,  without  giving  logical 
reasons  for  such  action.  This  has  been  the  case  in  New  York.  Duff 
v.  Russell  (1892)  133  N.  Y.  678.  On  the  other  hand,  for  a  correct 
interpretation  of  the  English  cases,  see  Burneyv.  Ryle  &  Co.  (1893) 
91  Ga.  701. 

Conflicting  Equitable  Interests  and  Purchase  for  Value. — 
Under  what  conditions  an  assignee  or  transferree  of  property  is  a 
bona  fide  purchaser  and  therefore  protected  against  prior  equities  is 
a  question  that  has  caused  great  difference  of  opinion.  The  New 
York  courts  have  held  that  unless  value  is  given  at  the  time  and 
upon  the  faith  of  the  transfer  of  the  legal  title  itself,  the  purchaser 
takes  subject  to  all  prior  equities.  Barnard  v.  Campbell '(1874)  58 
N.  Y.  73.  On  the  other  hand  there  are  cases  asserting  that  one 
who  takes  property  in  payment  of  any  antecedent  debt  is  a  pur- 
chaser for  value.  Taylor  v.  Blakelock  (C.  A.  1886)  32  Ch.  D.  560, 
569. 

In  a  recent  case  an  improvement  company  which  was  building 
a  railroad  in  the  island  of  Jamaica  under  a  concession   from  the 
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colonial  government  executed  to  the  plaintiff,  the  Central  Trust 
Company  of  New  York,  a  mortgage  of  certain  property,  including 
its  right  to  receive  certain  bonds,  then  on  deposit  with  the  colonial 
secretary,  as  soon  as  the  railroad  should  be  completed-  After  the 
road  was  partly  built  it  was  found  necessary  to  raise  more  money, 
and  for  this  purpose  an  assignment  was  made  to  the  defendant,  the 
Manhattan  Trust  Company,  of  the  improvement  company's  interest 
in  certain  shares  of  stock  in  a  foreign  corporation  and  also  of  its 
right  to  receive  the  bonds  in  question.  The  assignment  contained 
a  promise  on  the  part  of  the  improvement  company  to  deliver  pos- 
session of  and  title  to  the  bonds  as  soon  as  they  should  be  delivered 
by  the  colonial  secretary.  Some  months  later  the  railroad  was 
completed  and  the  bonds  indorsed  and  delivered  to  the  improve- 
ment company.  A  few  days  thereafter  the  bonds  were  indorsed 
and  delivered  to  the  second  assignee,  the  Manhattan  Trust  Com- 
pany, which  was  still  in  ignorance  of  the  plaintiff's  prior  equity.  In 
an  action  by  the  Central  Trust  Company  it  was  held  that  its  right 
to  the  bonds  was  superior  to  that  of  the  Manhattan  Trust  Company. 
Central  Trust  Company  v.  West  India  Improvement  Company  et  a/. 
(1901)  169  N.  Y.  314. 

The  decision  proceeds  upon  the  theory  that  at  the  time  the  bonds 
were  delivered  to  the  improvement  company  the  plaintiff's  equity, 
being  prior  in  point  of  time,  was  superior,  and  that  as  regards  the 
subsequent  passing  of  legal  title  the  defendant,  having  given  no 
additional  value,  was  in  the  position  of  a  mere  volunteer.  On  page 
327  we  find  this  proposition:  "The  instant  the  improvement  com- 
pany received  the  bonds  in  negotiable  form  from  the  colonial 
authorities  the  plaintiff  acquired  the  legal  title  thereto  as  against 
every  one  except  subsequent  purchasers  for  value  and  in  good  faith." 
That  a  cestui  que  trust  (and  that  was  essentially  the  position  of  the 
plaintiff  after  the  receipt  of  the  bonds  by  the  improvement  com- 
pany) has  no  legal  title,  no  right  in  rem,  is  elementary.  The  plain- 
tiff in  this  case  had  a  right  in  personam  against  the  improvement 
company  and  nothing  more.  It  is  equally  elementary  that  a  pur- 
chaser for  value  can  get  no  title  where  the  vendor  had  none.  He 
is  protected  against  equitable  but  not  against  legal  defenses.  Prof. 
Ames,  in  1  Harv.  L.  Rev.  1.  Hence  if  the  plaintiff  did  get  legal  title 
a  subsequent  purchaser  for  value  from  the  improvement  company 
would  be  in  no  better  position  than  one  who  had  taken  the  property 
by  way  of  gift. 

Although  this  proposition  is  said  to  be  "decisive  of  the  present 
case  "  the  greater  part  of  the  decision  proceeds  on  the  assumption 
that  the  defendant  had  legal  title  and  the  question  was  therefore 
whether  a  court  of  equity  would  compel  it  to  be  given  up — in  other 
words,  whether  the  defendant  would  be  acting  unconscientiously  if 
it  retained  its  legal  advantage.  Judge  Cullen,  writing  the  opinion 
of  the  court,  concedes  that  "after  the  bonds  were  delivered  in  nego- 
tiable form  to  the  Manhattan  Trust  Company,  any  person  advanc- 
ing money  on  the  security  of  the  bonds  would  be  entitled  to  pro- 
tection."    P.  326.      But  he   says  the  Manhattan  Trust  Company 
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itself  parted  with  nothing  at  the  time  it  received  the  bonds,  and  can- 
not therefore  hold  them  as  against  the  plaintiff.  This  is  clearly  an 
extension  of  the  doctrine  that  one  who  takes  property  in  nominal 
payment  of  an  antecedent  debt  totally  unconnected  with  the  present 
transaction  is  not  a  purchaser  for  value.  To  maintain  that  rule  is 
one  thing;  it  is  quite  a  different  thing  to  say  that  one  who  pays  for 
property  in  advance  will  be  acting  unconscientiously  if  he  retains  it 
when  received. 

The  case  is  treated  by  the  court  as  one  of  first  impression,  the 
only  expression  of  opinion  on  the  precise  point  which  was  found 
being  a  purely  gratuitous  dictum  by  Sir  George  Jessel,  M.  R.,  in 
Mum/or d  v.  Stohivasser  (1874)  L.  R.  18  Eq.  556,  563,  quoted  with 
approval  by  Pomeroy,  Eq.  Jur.  §  728,  to  the  effect  that  a  trustee 
"cannot,  without  receiving  value  at  the  time,  by  committing  a 
breach  of  trust,  deprive  his  own  cestui  que  trust  of  his  rights." 
Later  English  cases,  however,  have  decided  squarely  that  one  who 
takes  a  legal  title  in  discharge  of  an  obligation  to  deliver  the  very 
property  for  which  he  has  paid  in  advance,  is  a  purchaser  for  value. 
London  and  County  Banking  Co.  v.  Nixon  [1901]  2  Ch.  231,  257 
(C.  A.). 

A  possible  explanation  of  such  decisions  as  that  in  the  principal 
case  may  be  that  the  union  of  legal  and  equitable  remedies  in  the 
same  tribunals  is  reacting  upon  the  substantive  law,  and  that  the 
judges  are,  perhaps  unconsciously,  beginning  to  regard  equitable 
rights  as  if  they  were  rights  in  rem.  Certainly  it  is  upon  that  theory 
alone  that  we  can  explain  the  argument  of  Judge  Finch  in  Fairbanks 
v.  Sargent  (1889)  117  N.  Y.  320,  ^^7,  that  a  prior  equitable 
assignee  acquired  not  only  the  equitable,  but  the  legal  title — a  legal 
title  that  was  not  lost  by  the  transfer  of  the  property  from  the 
assignor  to  one  who  had  given  no  consideration  for  it, — or  the  state- 
ment to  the  like  effect  by  Judge  Cullen,  quoted  supra. 


Limitations  as  to  Area  in  Contracts  in  Restraint  of  Trade. 
— The  authorities  are  unanimous  that  contracts  in  reasonable  re- 
straint of  trade  are  valid  and  enforceable  ;  but  they  do  not  agree  as 
to  what,  even  in  cases  that  involve  practically  the  same  set  of  facts, 
a  reasonable  restraint  of  trade  is.  Thus  the  Supreme  Court  of 
Illinois  has  recently  held  that  a  contract  which  restrained  one 
for  twenty-five  years  from  the  manufacture  or  sale  of  "straw- 
boards,  boards  and  papers  which  will  interfere  with  the  sale  and 
consumption  of  such  boards  and  papers,  in  the  State  of  Illinois," 
is  void  and  unenforceable,  Union  Strawboard  Co.  v.  Bonfield  (111. 
1901)  61  N.  E.  1038  ;  whereas  the  Court  of  Appeals  of  New  York 
has  held  that  a  contract  which  restrained  one  for  ninety-nine  years 
from  engaging  in  "the  manufacture  or  sale  of  friction  matches" 
anywhere  in  the  United  States  save  Nevada  and  Montana  is  valid 
and  enforceable.  Diamond  Match  Co.  v.  Roeder  (1887)  106 -N.  Y. 
473.      In  each   case  the   court   considered    the    same  point,    viz., 
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within  what  territorial  limits  a  person  may  be  allowed  to  bind  him- 
self to  refrain  from  pursuing  a  given  trade  or  business.  The  ques- 
tion presents  itself:  Which  doctrine  is  sound — that  of  the  Illinois 
court,  according  to  which  "an  agreement  which  applies  to  the 
whole  State  is  void  and  cannot  be  enforced";  or  that  of  the  New 
York  court,  according  to  which  such  a  contract  is  not  necessarily 
void  and  unenforceable  ? 

The  answer  to  this  question  obviously  does  not  involve  any 
principle  of  the  law  of  contracts,  save  this  :  that  any  contract  to 
be  valid  and  enforceable  must  seek  results  in  harmony  with  the  in- 
terests of  the  state  ;  or,  putting  the  matter  negatively,  no  contract 
is  valid  and  enforceable  which  contravenes  the  public  policy  of  a 
state.  It  should  be  borne  in  mind,  however,  that  "  if  there  is  one 
thing  more  than  any  other  which  public  policy  requires,  it  is  that 
men  of  full  age  and  competent  understanding  shall  have  the  utmost 
liberty  of  contracting,  and  that  contracts  when  entered  into 
freely  and  voluntarily  shall  be  held  good  and  shall  be  enforced  by 
courts  of  justice."  Sir  George  Jessel  in  Printing  Company  v.  Samp- 
son (1873)  L.  R.  19  Eq.  Cas.  462,  at  p.  465.  So  contracts  in 
restraint  of  trade  should  be  upheld  unless  they  tend  unduly  to 
deprive  the  state  of  the  activities  of  its  citizens,  or  to  stifle  com- 
petition and  create  monopolies,  or  in  some  other  way  to  contravene 
the  public  interest.  Harriman  on  Contracts,  2nd  ed.  §  216,  a, 
and  cases  cited.  It  would  therefore  seem  to  follow  that  what  a 
reasonable  restraint  as  to  territorial  limits  is,  should  be  held  to  de- 
pend upon  the  nature  of  the  trade  or  business  to  which  the  contract 
of  restraint  relates  ;  and  that  if  the  best  interests  of  a  State  are  not 
prejudicially  affected  by  a  contract  which  restrains  a  citizen  from 
pursuing  a  given  occupation  within  its  boundaries,  the  boundaries 
of  the  State  should  not  be  taken  as  a  test  of  its  validity.  Chitty 
on  Contracts,  13th  ed.  pp.  565-571. 

That  the  best  interests  of  a  State,  or  even  of  a  nation,  need 
not  necessarily  be  prejudicially  affected  by  a  contract  that  restrains 
a  citizen,  or  a  subject,  from  exercising  a  particular  trade  or  busi- 
ness within  its  boundaries,  is  an  economic  truth.  It  has  been 
recognized  by  the  English  House  of  Lords  in  the  comparatively 
recent  case  of  Nordenfelt  v.  Maxim  Nordenfelt  Guns  &  Ammuni- 
tion Co.  [1894]  A.  C.  535.  The  plaintiff  there  contracted  not  to 
trade  anywhere,  except  on  behalf  of  the  company,  as  a  manufac- 
turer of  guns  or  ammunition,  for  twenty-five  years ;  the  question 
was  whether  the  contract  was  void  and  unenforceable  because  the 
restraint  it  imposed  upon  the  plaintiff  was  unlimited  as  to  space  ; 
and  the  court  held  that,  having  regard  to  the  nature  of  the  busi- 
ness and  the  limited  number  of  customers  for  the  guns  and  am- 
munition for  war,  which  it  was  the  main  business  of  the  company 
to  supply,  the  contract  was  not  wider  than  was  necessary  for  the 
protection  of  the  company,  nor  injurious  to  the  public  interests  of 
Great  Britain.     See  Chitty  on  Contracts,  13th  ed.  p.  566. 

The  English  doctrine  on  this  subject,  then,  is  that  a  contract  in 
restraint  of  trade  otherwise  valid  is  not  void  because  unlimited  as 
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to  area.  And  the  tendency  of  American  courts  is  toward  the  same 
doctrine,  Beat 'v.  Chase  (1875)  31  Mich.  490;  although  they  seem 
reluctant  to  accept  it  in  its  entirety.  Diamond  Match  Co.  v.  Roeder, 
supra.  That  it  should  be  accepted  in  its  entirety  seems  eminently 
reasonable.  It  may  at  least  be  said  with  Mr.  Justice  Bradley  of  the 
Supreme  Court  of  the  United  States:  "This  country  is  substan- 
tially one,  especially  in  all  matters  of  trade  and  business  ;  and  it  is 
manifest  that  cases  may  arise  in  which  it  would  involve  too  narrow 
a  view  of  the  subject  to  condemn  as  invalid  a  contract  not  to 
carry  on  a  particular  business  within  a  particular  State."  Oregon 
Steam  Nav.  Co.  v.    Winsor  (1873)  2°  Wall.  64,  at  p.  67. 


The  Nebraska  Anti-Trust  Acts.  The  case  of  the  Niagara  Fire 
Insurance  Co.  v.  Cornell  (190 1)  no  Fed.  817,  declares  unconstitu- 
tional certain  anti-trust  legislation  of  Nebraska;  but  does  not  greatly 
aid  in  the  solution  of  the  vexed  problems  of  corporate  trusts.  Inci- 
dentally the  case  involved  the  right  of  a  foreign  corporation,  duly 
licensed  to  do  business  \i  Nebraska,  to  test  by  injunction  proceed- 
ings the  constitutionality  of  laws  which  the  Attorney-General  of  the 
State  asserted  he  would  not  enforce.  The  point  was  decided  in 
favor  of  the  company  on  the  ground  that  there  is  a  presumption 
that  the  Attorney-General  and  his  assistants  must  and  will  enforce 
the  laws.  Contra,  People  v.  Canal  Board  (1874)  55  N.  Y.  390. 
The  statutory  provision  that  the  charges  against  the  companies 
involved  shall  be  heard  by  the  State  Auditor,  although  conferring 
judicial  power  on  an  executive  official,  was  upheld,  because  the 
defendants  were  given  a  right  of  appeal  to  the  courts. 

Passing  over  these  preliminary  questions,  which  do  not  directly 
involve  the  principles  of  anti-trust  laws, — the  first  provision  dis- 
cussed by  the  court  was  that  which  made  the  company  liable  for  the 
prosecuting  attorney's  fee  if  defeated  in  its  defense,  but  gave  it  no 
corresponding  benefit  if  successful.  So  common  is  this  feature  in 
anti-trust  legislation  that  a  decision  on  the  validity  of  this  clause 
would  have  been  of  general  interest.  But  the  court  preferred  to 
decide  the  case  upon  other  grounds.  A  Texas  statute,  having  a 
similar  provision  in  reference  to  suits  for  services  performed  for,  or  live 
stock  killed  by,  railroads,  was  held  unconstitutional  by  the  Supreme 
Court  of  the  United  States,  because  it  denied  to  persons  the 
"equal  protection"  of  the  laws.  Railroad  Co.  v.  Ellis  (1896)  165 
U.  S.  150.  In  the  case  of  a  Kansas  statute,  giving  a  reasonable  sum 
for  an  attorney's  fee  to  the  plaintiff  if  he  should  recover  in  an  action 
for  damages  from  fire  caused  by  the  defendant  railroad,  but  denying 
the  same  privilege  to  the  defendant  if  successful  the  Supreme  Court 
reached  the  opposite  conclusion.  Railroad  Co.  v.-  Matthews  (1898) 
174  U.  S.  96.  Corporations  are  persons  within  the  meaning  of  the 
Fourteenth  Amendment.  Covington  Co.  v.  Sand/ord (1896)  164U  S. 
578.  The  rule  on  which  the  Matthews  and  Ellis  cases  are  to  be 
reconciled  is  that,  while  persons  are  entitled  to  the  equal  protection 
of  the   laws,    legislation  cannot   affect  all  alike.      Reasonable  clas- 
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sification  may,  therefore,  be  allowed.  The  peculiar  dangers  from 
fire  in  a  prairie  State  make  stringent  regulations  in  regard  to  rail- 
roads just  and  desirable  in  such  cases  in  Kansas.  But  the  Texas 
statute  applied  the  same  severe  remedies  in  suits  for  services  ren- 
dered to  the  railroads  as  well  as  for  live  stock  killed  by  them.  Such 
a  law  was  not  justified  by  the  peculiar  circumstances  of  the  case.  It 
singles  out  railroads  and  imposes  a  heavy  and  unreasonable  burden 
on  them.  Their  entrance  into  a  court  of  justice  is  made  more 
onerous  than  that  of  other  persons.  This  is  discrimination  and 
not  classification.  The  Fourteenth  Amendment  is  as  clearly  vio- 
lated as  if  the  same  provision  were  extended  to  colored  persons,  but 
not  to  white.  Railroad  v.  Matthews,  supra.  The  rule  thus  laid 
down  is  clear  and  is  approved  by  the  Supreme  Court.  But  its  appli- 
cation is  far  from  easy;  and  in  the  Ellis  case,  three  justices  dissented, 
in  the  Matthews  case,  four.  If  applied  to  the  principal  case,  it 
would  seem  to  invalidate  that  part  of  the  statute. 

But  the  principal  ground  on  which  both  statutes  are  declared 
unconstitutional  by  the  court  here  is  that  the  they  deprive  persons 
of  liberty  without  due  process  of  law,  because  they  interfere  with 
the  right  to  make  contracts.  The  arguments  of  the  court  on  this 
point  are  unsatisfactory  and  no  authorities  are  cited  in  their  support. 
Ignoring  the  provision  that  only  those  contracts  are  prohibited 
which  are  made  with  the  intent  to  drive  others  from  the  same  field 
of  business,  the  court  asserts  that  business  would  be  seriously 
crippled,  if  not  made  impossible,  by  the  provisions  of  the  act. 
The  right  to  restrain  and  prohibit  the  making  of  certain  classes 
of  contracts  has  been  upheld  as  one  of  the  police  powers  of  the 
State  legislatures.  United  States  v.  Freight  Association  (1896)  166 
U.  S.  324.  "Notwithstanding  the  general  liberty  of  contract, 
which  is  possessed  by  the  citizen  under  the  Constitution,  we  find 
that  there  are  many  kinds  of  contracts,  which,  while  not  in  them- 
selves immoral  or  mala  in  se,  may  yet  be  prohibited  by  the  legisla- 
tures of  the  States. "  United  States  v.  Joint  Traffic  Association  (1898) 
171  U.  S.  572.  The  Joint  Traffic  case  distinguishes  the  case  of 
Allgeyer  v.  Louisiana  (1896)  165  U.  S.  578.  There  a  statute 
prohibiting  the  forming  of  contracts  outside  the  State  with 
certain  insurance  companies  not  conforming  to  the  State  require- 
ments was  held  unconstitutional,  because  such  contracts  were  with- 
out the  jurisdiction  of  the  State.  The  Joint  Traffic  Association  and 
Allgeyer  cases  together  explain  the  law  on  the  subject,  harmonize  the 
decisions  of  the  Supreme  Court,  and  prove  the  existence  of  such 
police  power  in  the  State  legislatures.  That  this,  power  may  be 
legally  exercised  in  the  restraint  of  corporate  trusts  seems  probable. 
Many  States  have  such  legislation.  In  some,  it  has  been  upheld  by 
decisions  from  the  highest  appellate  tribunals.  Commonwealth  v. 
Gomstead  (Ky.  1900)  55  S.  W.  720;  State  v.  Buckeye  Co.  (1899) 
61  Ohio  St.  520,  and  cases  therein  cited;  Waters  Co.  v.  State  (Tex. 
1898)  44  S.  W.  936. 

The  court's  contention  that  the  exemption  of  combinations  of 
laboring  men  from  the  operation   of  the  statute  renders  it  uncon- 
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stitutional,  affords  a  much  firmer  basis  for  its  decision  of  the  prin- 
cipal case.  In  the  Union  Pipe  Co.  v.  Connolly  (1900)  99  Fed.  354, 
the  same  conclusion  was  reached.  Such  provisions  can  hardly  be 
supported  as  fair  classification.  Disguised  attempts  at  discrimina- 
tion should  be  prevented;  for  they  deny  to  persons  the  equal  pro- 
tection of  the  laws.  But  see  Waters  Co.  v.  State,  supra;  State  v. 
Breiving  Co.  (1900)  104  Tenn.  715.  The  decision  in  The  Waters- 
Pierce  Co.  v.  Texas  (1899)  177  U.  S.  28,  is  properly  distinguished 
from  the  principal  case,  for  in  the  former,  the  fact  that  a  foreign 
corporation  can  come  into  a  State  only  by  its  grace  was  involved. 
While  a  State  may  withdraw  such  permission,  the  passage  of  an 
unconstitutional  regulation  of  the  right  of  contract  does  not  operate 
as  such  a  withdrawal. 

A  decision  of  the  United  States  Supreme  Court,  still  further  de- 
fining the  principles  of  corporate  trusts  as  involved  in  the  principal 
case,  would  be  of  great  interest  in  the  present  condition  of  the 
law. 

Hearsay  in  Cases  of  Pedigree. — The  rule  that  hearsay  evidence 
is  admissible  in  cases  of  pedigree  having  since  an  early  day,  been 
recognized  in  English  law,  has  been  accurately  defined  and  restricted 
to  cases  where  a  geneological  dispute  is  in  issue.  In  Goodright  d. 
Stevens  v.  Moss  (1777)  Cowper,  592,  Lord  Mansfield  said  that  tra- 
dition was  sufficient  evidence  in  cases  of  pedigree.  This  broad 
doctrine  was  limited  in  Whilelock  v.  Baker  (1807)  13  Ves.  514,  by 
Lord  Eldon,  who  said:  "It  was  not  the  opinion  of  Lord  Mans- 
field, or  of  any  judge,  that  tradition,  generally,  is  evidence  even  of 
pedigree;  the  tradition  must  be  from  persons  having  such  a  connec- 
tion with  the  party  to  whom  it  relates  that  it  is  natural  and  likely, 
from  their  domestic  habits  and  connections,  that  they  are  speaking 
the  truth,  and  that  they  could  not  be  mistaken."  The  famous 
Berkley  Peerage  Case,  4  Camp.  401,  decided  in  181 1,  laid  down  the 
rule  as  to  pedigree  in  a  manner  which  has  ever  since  been  followed  in 
the  English  courts.  In  that  case  it  was  decided  that  in  order  that 
declarations  be  admissible,  the  declarant  must  be  dead  and  must 
have  been  related  by  blood  or  by  marriage  to  the  person  whose 
pedigree  is  in  question,  that  the  declaration  must  have  been  made 
ante  litem  molam  and  that  pedigree  must  be  directly  in  issue. 

In  New  York,  on  the  other  hand,  the  rule  seems,  with  a  few 
exceptions,  to  have  been  relaxed.  Thus  in  Jackson  v.  Cooler  (181 1) 
8  Johns.  99,  a  witness  was  allowed  to  testify  as  to  declarations 
made  by  acquaintances  of  the  family,  although  it  was  not  even 
proved  that  the  declarants  were  dead.  The  English  case  of  Good- 
right  v.  Afoss,  supra,  was  the  authority  cited  for  the  proposition. 
Spencer,  J.,  dissented.  In  Jackson  v.  Boneham  (1818)  15  Johns. 
226.  Thompson,  C.  J.,  who  had  written  the  opinion  in  Jackson  v. 
Cooley,  supra,  again  allowed  evidence  of  this  character.  The  next 
case,  in  point  of  time,  is  Jackson  v.  Browner  (1820)  18  Johns.  ^7. 
Spencer,  J.,  who  had  dissented  in  the  previous  cases,  wrote  the 
opinion.      He  suggested  that  the  rule  be  narrowed,  but  the  decision 
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itself,  limited  the  rule  in  one  respect  only,  namely,  that  the  declarant 
must  have  been  related  to  the  person  whose  pedigree  is  in  question. 
However,  in  Jackson  v.  Etz  (1826)  5  Cowen,  314,  this  restriction  was 
again  lost  sight  of.  The  cases  decided  since  that  time  showed  no 
tendency  to  approach  the  well  defined  rule  laid  down  by  the  English 
courts,  and  it  was  impossible  to  tell  in  advance  in  what  cases  hearsay 
evidence  would  be  admitted  or  excluded.  It  was  with  a  feeling  of 
relief  therefore,  that  lawyers  welcomed  the  decisions  of  Eisenlord  v. 
Clum  (1891)  126  N.  Y.  552,  where  Peckham,  J.,  reviewed  the  Eng- 
lish decisions,  approving  the  rule  they  stated.  While  the  declara- 
tions in  the  case  were  made  by  a  relative  of  the  plaintiff,  the  learned 
judge,  by  way  of  dictum  approved  of  the  holding  of  Jackson  v.  Ross, 
supra,  in  which  declarations  by  acquaintances  had  been  admitted. 
Hence  it  will  be  seen  that  the  law  of  New  York  on  the  subject  of 
pedigree  has  not  yet  been  settled,  though  tentatively  approaching 
the  English  rule. 

In  the  recent  case  of  Washington  v.  Bank  for  Savings  in  the  City 
of  New  York  (1901)  72  N.  Y.  Supp.  752,  the  plaintiff,  as  adminis- 
trator of  one  Margaret  Hunter,  sued  the  defendant  to  recover  two 
deposits  made'  by  the  deceased  "in  trust  for  son  Thomas  and  son 
John."  To  prove  that  his  intestate  never  had  any  sons,  the  plain- 
tiff was  allowed  to  give  in  evidence,  statements  made  by  the  deceased 
to  the  effect  that  she  had  never  had  any  children.  The  court  says 
that  as  it  is  a  well  settled  rule  of  evidence  that  hearsay  may  be  ad- 
mitted to  prove  birth  of  issue,  it  follows,  that  the  same  kind  of 
evidence  is  admissible  to  establish  that  a  person  never  had  issue, 
citing  People  v.  Fulton  Fire  Ins.  Co.  (1840)  25  Wend.  205.  There 
are  dicta  in  that  case,  which  tend  toward  such  a  result,  but  as  all  of 
the  evidence  was  excluded  on  another  ground,  the  case  is  not  of 
much  value  as  an  authority.  The  holding  in  the  principal  case, 
however,  while  an  extension  of  the  rule,  seems  sound.  The  decla- 
rations of  the  deceased  were  logical  evidence,  and  the  best  to  be 
obtained  under  the  circumstances. 

But  on  another  ground  the  evidence  should  not  have  been  ad- 
mitted, because  the  primary  question  at  issue  was  not  one  of  pedi- 
gree. Conn.  Life  Ins.  Co.  v.  Schwenk  (1876)  94  U.  S.  593;  Haines 
v.  Guthrie  (1884)  13  Q.  B.  D.  818.  The  evidence  was  not  offered 
to  prove  parentage  or  descent.  As  said  by  Peckham,  J.,  in  Eisen- 
lord v.  Clum,  supra,  at  p.  566:  "Where  these  questions"  (birth, 
parentage  etc.)  "  are  merely  incidental  and  the  judgment  will  simply 
establish  a  debt  or  a  person's  liability  on  a  contract,  or  his  proper 
settlement  as  a  pauper  and  things  of  that  nature,  the  case  is  not  one 
of  pedigree,  although  questions  of  marriage,  legitimacy,  death  or 
birth  are  incidentally  inquired  of."  The  error  made  in  this  case 
frequently  occurs  in  courts  of  other  States.  Morrill  v.  Foster  (1856) 
33  N.  H.  379;  Du  Pont  v.  Davis  (1872)  30  Wis.  170;  In  Re  Hurl- 
but' s  Estate  (1896)  68  Vt.  366. 

Bank-checks  as  Affected  by  the  Drawer's  Death.  — When  the 
drawer  of  a  bank-check  dies  before  the  check  is  presented  for  pay- 
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ment,  the  effect  upon  the  positions  of  the  holder  and  of  the  bank 
presents  a  question  which  has  been  discussed  now  and  then  by  text- 
writers,  but  has  seldom  come  up  in  court.  It  seems  to  be  univer- 
sally admitted  that  where  the  bank  pays  the  check  in  ignorance  of 
the  death,  the  payment  will  stand  and  the  bank  will  be  allowed  to 
charge  it  up  against  the  drawer's  account.  2  Pars.  N.  &  B.  82; 
Morse  on  Banks,  §400,  n.  2.  But  if  the  bank  have  notice  of  the 
death  before  paying,  opinion  differs  as  to  the  course  it  should  pur- 
sue; the  question  being  closely  associated  with  those  of  the  right  of 
the  holder  to  sue  the  bank,  and  of  the  drawer  to  stop  the  payment, 
and  depending  with  them  on  the  legal  significance  of  a  check. 
This  das  been  differently  conceived  of  by  different  courts,  and  the 
differences  are  so  radical  that  until  they  are  extinguished  the  law  of 
checks  [in  many  important  particulars  must  vary  according  to  the 
jurisdiction. 

In  a  number  of  the  States  the  courts  have  treated  a  check  as  an 
assignment,  an  out-and-out  transfer  of  the  depositor's  credit,  whereby 
the  depositor  steps  out  as  to  the  amount  of  the  check  and  the  payee 
takes  his  place.  Munn  v.  Burch  (i860)  25  111.  21;  Fogarties  v. 
State  Bank  (S.  C.  i860)  12  Rich.  518.  The  consequence  is  that 
as  soon  as  the  assignment  is  complete  the  payee  has  a  right  to  sue 
the  bank  if  it  refuses  to  pay,  and  the  drawer  of  the  check  cannot  in- 
terfere with  this  right.  In  some  of  the  States  the  assignment  is 
complete  when  the  check  is  given,  and  then  the  drawer  can  never 
stop  payment,  Union  Nat.  Bank  v.  Oceana  County  Bank  (1875)  80 
111.  212;  in  others  it  is  not  complete  until  presentation,  and  there 
the  drawer  can  stop  payment  up  to  that  time.  Tramell  v.  Bank 
(1890)  11  Ky.  Law  Rep.  900. 

The  majority  of  jurisdictions  have  rejected  the  theory  that  a 
check  works  an  assignment.  Some  courts  say  a  check  is  a  bill 
of  exchange,  and  some  that  it  is  not,  but  most  agree  that 
it  gives  the  holder  no  right  against  the  bank  untill  it  has  been 
certified  or  paid.  The  New  York  courts  and  the  English  courts 
put  this  on  the  ground  that  the  check  is  a  bill  of  exchange  and  as 
such  gives  no  right  against  the  drawee  until  accepted.  Chapman  v. 
White  (1852)  6  N.  Y.  412;  Hopkinson  v.  Forster  (1874)  L.  R.  19 
Eq.  74.  The  United  States  Supreme  Court  on  the  other  hand 
denies  that  it  is  a  bill,  but  reaches  the  same  result.  Merchants 
Bank  v.  State  Bank  (1869)  10  Wall.  604,  647;  Bank  0/  the  Republic 
v.  Millard  (1869)  10  Wall.  152.  The  question  is  only  one  of  names, 
however,  for  where  the  check  is  called  a  bill  it  is  admitted  to  be  only 
one  species,  and  to  differ  from  the  ordinary  bill  in  several  import- 
ant respects;  for  instance,  the  drawer  is  not  entitled  to  notice  of 
dishonor,  and  certification,  unlike  acceptance,  discharges  the  drawer 
unconditionally.  The  holder  in  either  case  having  no  right  to  sue 
the  bank,  it  follows  that  the  drawer  is  entitled  to  stop  the  payment. 
Dyker  v.  Leather  Manufacturers  Bank  (1845)  JI  Paige.  612. 

Neither  the  assignment  theory  nor  the  bill  of  exchange  theory 
seems  entirely  satisfactory.  There  is  another  which  may  be  better 
and  is  certainly  not  forced.     When  the  depositor  opens  an  account 
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there  is  a  contract  implied  in  fact  under  which  the  bank  is  to  repay 
its  debt  by  payment  to  those  persons  whom  the  depositor  shall  after- 
wards designate.  The  check  then  is  the  designation  of  the  person 
and  as  soon  as  it  is  presented  the  bank  comes  under  a  contract  duty 
to  the  drawer  to  pay  it.  Where,  then,  a  person  benefited  under  a 
contract  to  which  he  is  not  a  party  is  allowed  to  sue  upon  it,  the 
holder  might  be  allowed  to  sue  the  bank.  This  reasoning  has  been 
adopted  in  at  least  one  State,  though  expressly  rejected  in  another. 
Roberts  v.  Austin  (1868)  26  Iowa,  315;  Cincinnati  R.  Co.  v.  Bank 
(1896)  53  O.  St.  117.  Where,  further,  the  beneficiary's  right,  once 
vested,  cannot  be  prejudiced  by  the  subsequent  acts  of  the  parties 
to  the  contract,  of  course  the  drawer  of  the  check  could  not  stop 
payment  of  it.  If  however  the  law  gives  the  third  party  no  rights 
whatever  under  the  contract,  the  drawer  could  stop  the  payment. 

The  results  which  follow,  under  these  various  principles,  from 
the  drawer's  countermand  would  seem  to  follow  also  from  his  death. 
Where  the  check  works  an  assignment  as  soon  as  delivered  to  the 
payee,  the  drawer's  death  can  have  no  effect.  Lewis  v.  Internalionat 
Bank  (1883)  13  Mo.  App.  202;  McGregor  v.  Loomis  (1856)  1 
Disney,  247  (before  it  was  decided  that  a  check  is  not  an  assignment 
in  Ohio).  But  where  the  assignment  is  not  complete  until  the 
check  is  presented,  the  bank's  knowledge  of  the  drawer's  death 
ought  to  take  away  its  right  to  pay,  as  though  another  assignment 
had  been  first  notified  to  it;  because  as  soon  as  the  drawer  is  dead, 
the  bank  knows  that  his  personal  representatives  are  entitled  to  his 
claim.  A  Louisiana  case,  taken  in  connection  with  a  dictum  of  the 
same  court,  seems  to  point  to  this  result  although  the  precise  ques- 
tion was  reserved.  Bernard  v.  Bank  (1891)  43  La.  Ann.  50;  Burke 
v.  Bishop  (1875)  27  La.  Ann.  465.  If  the  check  is  a  designa- 
tion under  a  contract  which  gives  a  third  party  an  indefeasible  right 
to  sue  on  the  contract,  the  drawer's  death  can  have  no  effect.  If 
the  check  is  a  bill  of  exchange,  perhaps  the  drawer's  death  would 
not  revoke  the  order;  for  it  has  been  held  that  a  drawee  who  ac- 
cepted and  paid  a  bill  after  he  knew  of  the  drawer's  death  might 
charge  it  up  against  the  drawer's  administrator.  Cutis  v.  Perkins 
(181 5)  12  Mass.  206.  But  this  is  not  necessarily  a  precedent  for  the 
case  of  a  check;  for  those  courts  which  declare  a  check  to  be  a  bill 
of  exchange  admit  that  in  many  respects  it  it  is  governed  by  quite 
different  principles,  and  though  the  New  York  court  says  that  a 
check  is  a  bill,  there  is  a  New  York  case  which  held  that  a  draft 
drawn  on  a  bank  where  no  deposit  was  made  until  afterwards  was 
revoked  by  the  death  of  the  drawer.  Fordred  v.  Seamen's  Savings 
Bank  (1871)  10  Abb.  Pr.  N.  S.  425. 

Finally,  what  should  be  the  rule  if  the  check  is  neither  an  as- 
signment nor  a  bill  of  exchange,  and  if  the  holder  gets  no  right  to 
sue  on  the  contract  between  the  bank  and  the  depositor?  The 
question  here  is  of  the  right  of  the  bank  to  pay  the  check  and 
charge  it  up  to  the  drawer's  account.  The  trend  of  all  the  authorities 
is  against  the  existence  of  such  a  right,  Fordred  v.  Seamen's  Savings 
Bank,  supra;  dicta  in  Second  Nat.  Bank  v.    Williams  (1865)  13  Mich. 
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282;    National   Commercial  Bank   v.   Miller    (1884)    77    Ala.     168; 
and   a  late  case  in  Kentucky  holds  that  a  check  for  more  than  the 
amount  of  the  deposit  is  not  an  assignment,   as  checks  ordinarily 
are  in  Kentucky,  and  is  improperly  paid  after  the  bank  knows  of  the 
drawer's  death.    Weiand's  Adm'r  v.  State  Nat.  Bank  (1901)  65  S.  W. 
617.     Principle  seems  to  be  on  the  same  side.     The  author  of  a 
recent  paper  on   this   subject  argues  that   the  drawer's  death  can 
make   no   difference  because  the  check  is  merely  a  direction  to  the 
bank  to  do  an  act  which  will  be  the  bank's  act  and  not  the  drawer's; 
that  this  direction  once  made  is  complete  unless  actively  revoked; 
and  that  the  drawer's  continued  existence  is  therefore  not  necessary, 
as  it  would  be  for  the  creation  of  a  contract  or  for  an  act  of  agency. 
14  Harv.  L.  Rev.  588.      But  this  reasoning,    it  is  thought  rests  on 
half-truths  only.      While  the  payment  is  the  bank's  own  act  and  not 
the  drawer's,    it  is,    if  properly  made,  charged  against  the  drawer's 
account;  and  the  drawer's  death  necessarily  substitutes  the  personal 
representative,    as  the  one  who  alone  has  the  right  to  direct  a  pay- 
ment which  the  bank  may  charge  against  the  account.      This  is  the 
kernel  of  the  matter.     As  soon  as  the  depositor  dies  his  debts  and 
credits  pass  to  his  personal  representatives,  and  the  balance  of  as- 
sets go   through  them   to  those  who  may  be  entitled.      New  parties 
own  the  deposit,  and  the  bank,  knowing  this,  would  have  no  right 
to  create  a  new  charge   except  on  their  order.      The  author  of  the 
paper  referred  to  above  argues  here  that  the  order  of  the  drawer 
survives  as  the  order  of  the  personal   representative;  because   "if  it 
were  not  his  order  he  could  not  countermand  it,    as  no  one  can 
countermand  an  order  not  his  own,  but  of  course  the  personal  rep- 
resentative of  the  deceased   drawer  can  stop  payment  of  the  check 
by  notice  to  the  drawee  not  to  pay  it."     P.  593.      Such  an  argu- 
ment begs  the  question,  by  assuming  that  the  personal  representa- 
tive countermands  the  old  order  as  the  maker  of  it,  rather  than  nullifies 
it  by  showing  that  he  is  the  only  person  entitled.      The  situation  is 
simply  this,   that  the  drawer's  death  has  left  his  order  a  dead  letter, 
and  the  bank's  right  to  act  under  it  is  gone. 

Another  reason  often  given  for  the  view  that  the  drawer's  death 
revokes  the  check  is  that  it  ends  the  bank's  authority — "by  the 
demise  of  the  drawer  his  mandate  to  his  agent,  the  bank,  is  re- 
voked." Burke  v.  Bishop,  supra.  At  first  sight  this  language  seems 
to  show  a  misunderstanding  of  the  relation  of  bank  to  depositor, 
which  is  not  that  of  agent  and  principal,  but  of  debtor  and  creditor; 
and  accordingly  it  has  been  criticised  in  the  above  mentioned  paper 
and  in  Morse  on  Banks,  §  400.  Its  use  is  so  common  however 
that  it  may  represent  what  is  a  real  step  in  the  theory  of  payment 
of  a  check.  May  it  not  be  that  a  check  is  a  call  for  the  repayment 
of  so  much  money  to  the  depositor,  and  then  a  direction  to  pay  it 
over  as  the  depositor's  agent  ? 

The  general  question  here  discussed  could  not  arise  in  England, 
where  the  Bills  of  Exchange  Act  of  1882  provides  that  "a  banker's 
authority  and  duty  to  pay  are  determined  by  notice  of  the  customer's 
death."     Under  the  Massachusetts  statute  the  check  is  not  revoked 
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by  the  death  of  the  drawer  if  presented  within  ten  days  of  its  date. 
Mr.  Crawford,  in  his  annotated  edition  of  the  New  York  Negotiable 
Instruments  Law,  p.  114,  mentions  that  a  similar  provision  was  sug- 
gested for  that  statute,  but  was  rejected.  By  §  321  a  check  is  a 
bill  of  exchange  except  as  otherwise  provided,  but  it  has  not  been 
decided  whether  this  brings  it  within  the  doctrine  of  Cutis  v.  Per- 
kins, supra.  The  fact  that  the  bank  is  always  safe  in  refusing  pay- 
ment after  the  death  of  the  drawer,  except  in  jurisdictions  where  the 
holder  is  allowed  to  sue,  explains  the  absence  of  authority.  The 
question  still  remains,  both  in  the  United  States  and  in  England, 
what  would  be  necessary  to  charge  the  bank  with  notice  of  the 
drawer's  death.  In  the  recent  Kentucky  case  the  administrator 
himself  gave  notice. 

The  Jurisdiction  of  Equity  in  Cases  of  Libel. — Since  an 
early  date  courts  of  equity  have  refused  to  take  jurisdiction  of 
cases  of  libel.  Huggonsoris  Case  (1742)  2  Atk.  469.  The  rea- 
son is  that  if  the  publication  were  enjoined  the  freedom  of  the 
press  would  be  invaded.  The  doctrine  has  been  followed  in  the 
English  courts,  with  the  exception  of  three  cases :  Springhead 
Spinning  Co.  v.  Riley  (1868)  L.  R.  6  Eq.  551  ;  Dixon  v.  Holden 
(1869)  L.  R.  7  Eq.  488;  Rollins  v.  Hinks  (1872)  L.  R.  13  Eq. 
355,  decided  by  Malins,  V.  C.  ;  and  these  Lord  Cairns,  C,  over- 
ruled in  Prudential  Insurance  Co.  v.  Knott  (1875)  L.  R.  10  Ch. 
App.  142.  In  1839,  in  the  case  of  Brandreth  v.  Lance,  8  Paige 
Ch.  24,  Chancellor  Walworth  followed  the  English  rule  ;  and  it 
has  since  that  time  been  generally  recognized  in  New  York  and 
elsewhere.      1  Columbia  Law  Review,  198. 

The  recent  case  of  Marlin  Fire  Arms  Co.  v.  Shields  (1902) 
74  N.  Y.  Supp.  84,  decided  by  the  Appellate  Division  of 
the  Supreme  Court,  First  Department,  is  of  interest,  as  seem- 
ingly breaking  in  upon  this  doctrine.  The  plaintiff  had  adver- 
tised in  the  defendant's  magazine  for  a  number  of  years.  The 
defendant  having  raised  his  price  to  what  was  alleged  to  be  an  ex- 
orbitant rate,  the  plaintiff  refused  to  advertise  further.  Thereupon 
the  defendant,  in  order  to  compel  the  plaintiff  to  advertise,  published 
in  the  columns  of  his  magazine  what  purported  to  be  letters  written 
by  sportsmen,  charging  falsely  that  there  were  mechanical  defects 
in  the  plaintiff's  rifles.  These  letters  were  in  fact  written  by  the 
defendant  himself.  The  Specia^  Term  sustained  the  defendant's 
demurrer  on  the  ground  of  lack  of  jurisdiction.  This  judgment  is 
now  reversed,  one  Justice  dissenting.  Mr.  Justice  Hatch,  writing 
the  opinion,  argues  that  equity  has  jurisdiction  because  here  there 
is  an  irreparable  injury  to  the  property  rights  of  the  plaintiff,  such 
that  an  action  at  law  will  not  give  adequate  relief.  Even  if  Hatch, 
J.,  by  this  holding  intended  to  recognize  business  reputation  as  prop- 
erty in  the  legal  sense,  there  is  here  no  actual,  unlawful  user  of 
those  rights  by  the  defendant.  It  is  only  where  a  defendant  makes 
an  unlawful  use  of  the  plaintiff's  property  that  equity  will  enjoin  a 
libel,  and  then  only  by  way  of  incidental  relief.       Gee  v.  Pritchard 
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(1818)  2  Swanst.  402;  Pollard  v.  Photographic  Co.  (1888)  40  Ch. 
345.  These  two  cases  are  not  cited  in  the  opinion,  but  great  re- 
liance is  placed  on  Ermack  v.  Kane  (C.  C.  111.  1888)  34  Fed.  46; 
Casey  v.  Typographical  Union  No.  J  (C.  C.  Ohio,  189 1)  45  Fed.  135  ; 
Vegelahn  v.  Guntner  (1896)  167  Mass.  92  ;  Beck  v.  Railway  Team- 
sters  Union  (1898)  118  Mich.  497. 

These  cases  may  be  divided  into  two  classes:  (a)  Cases  affecting 
patent  rights  and  (6),  those  dealing  with  boycotts  and  strikes. 
Ermack  v.  Kane,  supra,  is  a  good  example  of  class  (a).  The  de- 
fendant, alleging  that  the  plaintiff  was  infringing  his  patent  sent 
out  circulars  to  the  plaintiff's  customers  threatening  to  sue  them 
for  damages,  thus  injuring  the  plaintiff  in  his  business.  An  injunc- 
tion was  granted.  The  case  was  followed  in  Lewin  v.  Welsbach 
Light  Co.  (C.  C.  Pa.  1897)  81  Fed.  904,  in  which  the  facts  were 
the  same  as  in  the  Ermack  case.  The  court  added,  however,  that 
if  this  were  a  "mere  libel  "  there  could  be  no  relief.  It  is  not  easy 
to  determine  just  what  was  meant  by  a  "mere  libel,''  unless  the 
court  rested  its  decision  on  the  ground  that  the  defendant  was 
making  use  of  the  plaintiff's  patent,  an  idea  which  is  clearly  errone- 
ous. In  Boston  Diatite  Co.  v.  Florence  Mfg.  Co.  (1873)  114  Mass. 
69,  a  case  on  all  fours  with  Ermack  v.  Kane,  supra,  and  Lewin  v. 
Welsbach  Co.,  supra,  Gray,  C.  J.,  after  showing  that  equity  had  no 
jurisdiction  in  cases  of  libel,  said,  "The  present  bill  alleges  no 
trust  or  contract  between  the  parties,  and  no  use  by  the  defendants 
of  plaintiff's  name,  but  only  that  the  defendants  made  false  and 
fraudulent  representations,  oral  and  written,  that  the  articles  manu- 
factured by  the  plaintiff  were  infringements  of  letters  patent  of  the 
defendant  corporation  and  that  the  plaintiff  has  been  sued  by  the 
defendant  corporation  therefor ;  and  that  the  defendants  further 
threatened  divers  persons  with  suits  for  selling  the  plaintiff's  goods, 
upon  false  and  fraudulent  pretence  that  they  infringed  upon  the 
patent  of  the  defendant  corporation.  If  the  plaintiff  has  any  remedy 
it  is  by  action  at  law. "  It  would  seem,  therefore,  that  these  were 
"  mere  libels,"  and  that  Fraticis  v.  Flinn,  118  U.  S.  385,  decided 
by  the  Supreme  Court  in  1886,  should  have  been  followed,  and  the 
injunctions  refused. 

In  class  (6),  of  which  Casey  v.  Typographical  Union  No.  J,  supra, 
and  Beck  v.  Teamsters'  Union,  supra,  are  the  best  examples,  the  court 
is  asked  to  give  relief  in  boycotts  and  strikes.  The  injunction  is 
usually  sought  to  restrain  picketing,  and  the  courts  take  juris- 
diction because  actual  physical  violence  and  irreparable  injury  are 
threatened.  Incidentally,  in  a  few  of  these  cases,  the  courts  have  also 
enjoined  the  issuing  of  "boycott  circulars,"  though  this  has  not 
met  with  approval.  See  the  dissenting  opinion  of  Holmes,  J.,  in 
Vegelahn  v.  Guntner,  supra.  The  principal  case  cannot  be  brought 
under  either  of  the  above  mentioned  classes. 

In  England  at  the  present  day,  by  statute,  courts  of  equity  have 
been  given  jurisdiction  in  such  cases  as  the  present.  Hatch,  J., 
regards  this  as  an  argument  in  favor  of  the  decision,  because  it  shows 
the  trend  of  public  opinion.      But  as  he  points  out  that  the  law  of 
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New  York  as  to  libel  is  governed  by  Brandreth  v.  Lance,  supra, 
which  rests  squarely  on  prior  English  decisions,  it  would  seem  that 
a  statute  would,  in  this  State  also,  be  necessary  in  order  to  give 
jurisdiction.  Reluctantly,  therefore,  the  conclusion  must  be  reached 
that,  though  the  plaintiff  could  have  obtained  adequate  relief  in  no 
other  way,  the  court  should  have  refused  to  take  jurisdiction  in  the 
principal  case. 


RECENT  DECISIONS. 

Agency — Apparent  Authority — Trade  Custom.  The  plaintiff's  general 
agent,  being  intrusted  with  possession  of,  and  having  authority  to  receive 
in  payment,  notes  payable  to  the  plaintiff,  sold  at  a  reduced  price  and 
delivered  to  the  defendant  a  piano,  taking  a  note  payable  to  himself. 
After  discounting  the  note,  he  appropriated  the  proceeds  to  his  own  use. 
Held,  the  plaintiff  could  recover  possession  of  the  piano,  since  purchasers 
were  bound  to  know  that  it  was  not  customary  for  piano  agents  to  have 
authority  to  take  notes  payable  to  themselves.  Baldwin  v.  Tucker  (Ky. 
Dec.  1901)  65  S.  W.  841. 

It  would  seem  that  the  agent,  being  intrusted  with  possession  of  the 
property  and  having  authority  to  sell  on  credit,  passed  a  good  title  as  the 
form  of  the  note  would  determine  only  the  manner  of  giving  credit. 
Thus  an  insurance  agent,  having  authority  to  waive  conditions  in  writing 
can,  as  to  third  parties  without  notice  of  the  limitation,  make  a  good  waiver 
by  parol.  Walsh  v.  Hartford  Ins.  Co.  (1878)  73  N.  Y.  5.  The  court 
avoided  this  consequence  of  the  doctrine  of  apparent  authority  by  holding 
that  usage  in  the  piano  trade  was  binding  upon  innocent  purchasers. 
This  result  finds  authority  in  numerous  dicta,  but  is  not  generally  sup- 
ported. Harris  v.  Turnbridge  (1880)  83  N.  Y.  92;  Ransom  v.  Mast  en 
(1889)  52  Hun,  610;  Isaksson  v.  Williams  (1886)  26  Fed.  642.  In  this  re- 
sult the  reason  for  giving  effect  to  trade  usages  between  principal  and 
agent  are  lost  sight  of.  Being  engaged  in  the  same  business  they  are 
presumed  to  contract  with  reference  to  its  established  usages.  Phillips 
v.  Moir  (1873)  69  111.  155.  But  it  is  manifestly  unjust  to  make  this  im- 
plication against  third  parties  not  seeking  to  engage  in  the  trade. 

Bailments— Pledge.  The  plaintiff's  intestate  pledged  cotton  to  the  de- 
fendant as  security  for  a  debt,  The  pledge  was  in  fact  invalid  since  part 
of  the  cotton  had  been  bailed  to  the  intestate  and  it  was  impossible  to  sep- 
arate it  from  the  cotton  of  which  he  was  the  owner.  In  an  action  by  the 
administrator  to  recover  the  cotton  or  its  value,  it  was  held  that  he  might 
recover  possession  from  a  mere  trespasser,  and  that  although  the  decedent 
would  not  have  been  permitted  to  contest  the  validity  of  the  pledge,  the 
administrator  might  do  so.  Pier  son  v.  Metropolitati  Bank  (La.  1901) 
30  So.  885. 

Although  goods  which  were  held  by  a  deceased  person  as  bailee  are 
not  assets  in  the  hands  of  an  executor  or  administrator,  Smiley  v.  Allen 
(1866)  13  Allen,  465,  yet  the  personal  representative  may  maintain  trover 
against  a  mere  trespasser.  Cullen  v.  O'Hara  (1856)  4  Mich.  132.  By  the 
Louisiana  Code  the  creditors  of  an  intestate  cannot  enforce  payment  of 
debts  except  through  the  administrator  as  their  agent.  Code  Prac.  arts. 
987,  1053.  The  administrator  therefore  represents  the  creditors,  who  have 
done  nothing  to  estop  them  from  contesting  the  validity  of  the  pledge, 
which  if  valid  would  have  given  the  defendant  a  preference  over  the 
other  creditors. 

Conflict  of  Laws — Contracts  of  Carriage.  A  contract  for  the  car- 
riage of  a  passenger  and  his  baggage  from  Belgium  to  the  United  States 
was  made  in  Belgium.  By  its  terms  the  carrier  was  exempted  from  lia- 
bility for  his  negligence.  It  was  expressly  stipulated  that  all  questions 
arising  under  the  contract  should  be  determined  by  the  law  of  Belgium, 
which  permitted  a  carrier  to  exempt  himself  generally  from  the  conse- 
quences of  his  negligence.  Held,  these  stipulations  were  void  without 
regard  to  the  question  whether  the  Harter  Act  applied  to  baggage.  The 
Kensington  (Jan.  1902)  22  Sup.  Ct.  102.     See  Notes,  p.  160. 
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Constitutional  Law — Due  Process  of  Law — Gaming  Instruments.  A 
statute  provided  that  gaming  apparatus  might  be  seized  and  destroyed 
under  the  direction  of  a  judge  or  justice  of  a  court  of  the  State.  Held> 
it  was  not  unconstitutional  as  depriving  persons  of  property  without  due 
process  of  law,  for  such  apparatus  was  not  the  lawful  subject  of  property. 
Frost  v.  People  (111.  Dec.  1901)  61  N.  E.  1056. 

This  decision  is  in  accord  with  earlier  cases.  Bobel  v.  People  (1898) 
173  111.  19.  Certain  things  may  by  statute  be  made  subject  to  forfeiture, 
if  their  use  becomes  dangerous  to  the  public  welfare.  Glennon  v.  Brit- 
ton  (1895)  155  111.  232.  In  Illinois,  as  in  several  other  States,  such  de- 
struction is  permitted  only  under  an  order  of  the  court.  The  State  may, 
however,  confer  this  power  upon  any  private  citizen.  This  does  not  vio- 
late the  Constitution  by  taking  property  without  due  process  of  law,  for 
the  police  power  of  the  State  enables  it  to  declare  such  objects  no  longer 
property.  Stockdale  v.  Onwhyn  (1826)  5  C.  &  B.  173;  Fores  v.  Johnes 
(1802)  4  Esp.  97;  Underhill  v.  Manchester  (1864)  45  N.  H.  214;  Meeker 
v.  Van  Rensselaer  (1836)  15  Wend.  397.  This  power  has  sometimes  been 
questioned,  particularly  in  regard  to  the  destruction  of  liquor  in  prohibi- 
tion jurisdictions.  Brown  v.  Perkins  (1858)  12  Gray,  89.  Even  in  pro- 
hibition States,  liquors  may  be  kept  as  medicines,  and,  as  such,  are  still 
property,  but  gaming  instruments  are  without  legal  use.  In  them,  the 
nuisance  consists  in  the  thing,  and  does  not  depend  upon  the  place  where 
they  are  offered  to  the  public.  The  statute  must  be  examined  to  see 
whether  it  withdraws  rights  of  property  unqualifiedly.  A  distinction 
must  be  made  between  the  abatement  of  a  nuisance  and  the  destruction 
of  the  building  within  which  it  is  maintained.  Brightman  v.  Bristol 
(1876)  65  Me.  426.  Some  conflict  of  opinion  will  be  found  as  to  the  con- 
stitutionality of  the  whole  doctrine.  1  Bishop,  Crim.  Law,  §  828;  Wood 
on  Nuisance,  §  732;  Bishop,  Non-Contract  Law,  §  430. 

Constitutional  Law — Police  Power — Regulation  of  Trusts — Equity 
Jurisdiction. — A  statute  of  Nebraska  (Laws  of  1897,  c.  79)  defined  and 
prohibited,  as  "trusts,"  all  combinations  of  capital  or  skill,  by  which 
persons  might  seek  to  fix  prices  in  any  business  with  intent  to  prevent 
others  from  conducting  a  like  business.  It  forbade  agreements  with  those 
objects  in  view.  Its  provisions  specifically  included  insurance  companies, 
but  excluded  labor  organizations.  Remedies  were  given  to  the  State 
and  to  those  private  persons  injured  by  violations  of  this  law,  and  cor- 
porations charged  with  disobeying  it  were  compelled  to  pay  the  fee  of  the 
prosecuting  attorney,,  if  defeated  in  their  defense,  but  if  successful,  they 
were  compelled  to  pay  their  own  fees.  Held,  the  act  was  unconstitutional 
and  void,  because  it  deprived  persons  of  their  liberty  by  restricting  their 
right  to  make  contracts,  and  denied  to  some  the  equal  protection  of  the 
laws.  A  second  statute  (Laws  of  1897,  c.  81)  declared  void  all  agree- 
ments between  fire  insurance  companies  in  regard  to  the  commissions  to 
be  paid  their  agents  or  the  manner  of  transacting  business.  Held,  the 
act  was  unconstitutional  and  void,  because  it  deprived  persons  of  their 
liberty  of  contract,  and  its  enforcement  by  the  Attorney-General  should 
be  enjoined,  though  he  disclaimed  any  intention  to  enforce  it.  Niagara 
Fire  Ins.  Co.  v.  Cornell  (1901)  no  Fed.  817.     See  Notes,  p.  168. 

Contracts — Conditions — Dependent  Promises.  Where  in  mutual  cove- 
nants for  the  purchase  and  conveyance  of  land  the  vendee  was  to  pay 
"  upon  the  performance  of  the  contract "  by  the  vendor,  it  was  held  that 
the  vendee,  in  an  action  for  damages  for  failure  to  convey,  need  not 
allege  tender  of  payment.  Maxon  v.  Gates  (Wis.  Nov.  1901)  88  N.  W.  54. 
The  court  must  have  construed  the  language  to  mean  that  conveyance 
was  to  precede  pavment.  But  this  seems  a  violent  construction,  espe- 
cially as  the  agreement  further  provided  that  the  vendee  was  to  pay  "on 
the  day  of  the  executiop  of  the  deeds  of  conveyance."  The  general  rule 
is  that  payment  and  conveyance  are  prima  facie  to  be  performed  at  the 
same  time.  Harriman  on  Contracts,  2nd  ed.  §  329;  Langdell,  Summ.  of 
Cont.  §  133.  If  the  natural  meaning  of  the  words  had  been  followed  the 
demurrer  to  the  complaint  should  have  been  sustained.     Where  promises 
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are  to  be  performed  at  the  same  time  they  are  mutually  dependent,  though 
the  dependency  of  one  only  is  expressed.  Langdell,  §  21.  In  cases  of 
mutual  dependency  the  plaintiff  must  allege  and  prove  at  least  a  tender 
of  performance.  Dunham  v.  Pet  tee  (1853)  8  N.  Y.  508;  Swan  v.  Drury 
(1839)  22  Pick.  485.  Mere  readiness  and  willingness  to  perform  is  not  suffi- 
cient, unless  the  defendant's  own  acts  constitute  a  waiver  of  the  tender. 
Lester  v.  Jewett  (1854)  II  N.  Y.  453;  Heine  v.  Ireadwell  (1887)  72 
Cal.  217.  Even  in  that  case  there  must  be  an  allegation  of  readiness  and 
willingness.     McCabe  v.  Cruikshank  (1901)  106  Fed.  648. 

Contracts — Consi deration — Novation.  The  defendant  gave  a  written 
obligation  to  the  plaintiff  assuming  the  payment  of  a  note  of  his  father's 
held  by  the  plaintiff.  The  latter  refused  to  surrender  the  note  and  the 
father  therefore  refused  to  fulfill  his  oral  promise  to  convey  his  farm  to  the 
defendant.  He  did,  however,  permit  the  defendant  to  take  possession, 
and  for  twelve  years  the  land  was  listed  for  taxation  in  the  latter 's  name. 
In  an  action  on  the  written  obligation  it  was  held  that  the  defendant's 
occupation  of  the  farm  was  a  good  consideration  for  the  obligation  sued 
upon.    Davis  v.  Ramage  (Ky.  Nov.  1901)  65  S.  W.  341. 

If  this  is  to  be  treated  as  an  attempted  novation  the  decision  seems 
wrong.  There  can  be  no  novation  unless  the  prior  obligation  is  extin- 
guished. Kelso  v.  Fleming  (1885)  104  Ind.  180.  The  only  consideration 
with  which  the  creditor  is  concerned  is  the  release  by  him  of  his  right 
against  the  old  debtor.  Spycher  v.  Werner  (1889)  74  Misc.  456.  Here 
the  plaintiff  refused  to  surrender  the  old  note.  If  the  case  is  to  be  treated 
as  an  ordinary  contract,  we  find  it  fully  as  unsatisfactory.  Mere  benefit 
to  the  defendant  with  no  corresponding  detriment  to  the  plaintiff  is  not 
a  sufficient  consideration  to  support  an  action  in  special  assumpsit.  Lang- 
dell, Summ.  of  Cont.  §  64;  Riegal  v.  Ormsby  (1900)  111  Iowa,  10.  A  result 
similar  to  that  in  the  principal  case  had  been  reached  previously  in  Ken- 
tucky. Ryan  v.  Trimble  (1901)  22  Ky.  Law,  1441.  See  also  Cobb  v. 
Heron  (1899)  180  111.  49. 

Contracts — Restraint  of  Trade.  Held,  a  contract  in  restraint  of 
trade  "  which  applies  to  the  whole  State  is  void  and  cannot  be  enforced." 
Union  Strawboard  Co.  v.  Bonfield  (111.  Dec.  1901)  61  N.  E.  1038.  See 
Notes,  p.  166. 

Domestic  Relations — Divorce — Curtesy.  Held,  a  husband  had  no 
estate  by  the  curtesy  in  the  land  of  his  former  wife,  after  a  divorce  a 
vinculo  had  been  granted  for  the  fault  of  the  wife.  Doyle  v.  Rolwing 
(Mo.  Nov.  1901)  65  S.  W.  315. 

An  annulment  at  common  law  is  granted  only  for  causes  existing 
at  the  time  of  the  marriage,  and  renders  it  void  ab  initio,  so  that  neither 
party  retains  rights  in  the  land  of  the  other.  1  Black.  Com.  435. 
Modern  statutory  divorces  are  granted  for  causes  arising  after  the 
marriage,  and  the  relation  is  valid  until  the  final  decree.  The  objec- 
tion arises,  therefore,  that  the  husband's  estate  in  the  wife's  land,  having 
become  vested,  cannot  be  destroyed,  for  by  common  law,  after  the  birth 
of  issue,  the  husband  alone  did  homage  and  became  the  tenant  of  the 
lord.  1  Co.  Lit.  30  a;  2  Black.  Com.  126.  The  estate  of  the  husband, 
before  the  birth  of  issue,  is  a  freehold  and  passes  by  his  deed  alone. 
Robertson  v.  Norris  (1848)  11  Q.  B.  916,  yet  this  has  often  been  held  to 
be  terminated  by  divorce.  Starr -v.  Pease  (1831)  8  Conn.  541;  Barber 
v.  Root  (1813)  10  Mass.  260;  Wright  v.  Wright's  Lessee  (1852)2  Md. 
429.  It  has  also  been  held  that  divorce  destroys  the  wife's  dower, 
although  granted  for  the  husband's  fault.  Barrett  v.  Failing  (1884)  in 
U.  S.  523.  Wheeler  v.  Hotchkiss  (1834)  10  Conn.  225,  and  Porter  v. 
Porter  (1876)  27  Gratt.  599,  hold  that  divorce  destroys  the  husband's 
estate  by  the  curtesy,  although  granted  after  issue  had.  In  the  latter  case 
stress  is  laid  on  the  point  that,  as  the  death  of  the  wife  is  necessary  to 
consummate  the  curtesy,  a  divorce,  by  destroying  the  relation  of  hus- 
band and  wife,  makes  the  fulfillment  of  this  condition  impossible.  This 
argument  is  regarded  as  merely  technical  in  the  principal  case,  and  the 
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court  relies  on  the  contention  that  an  estate  by  the  curtesy  in  a  divorced 
wife's  lands  is  inconsistent  with  legal  rights  that  arise  in  consequence  of 
the  divorce. 

Equity— Assignments— Priority— Purchase  for  Value.  An  improve- 
ment company  built  a  railroad  in  the  island  of  Jamaica  under  a  conces- 
sion, by  the  terms  of  which  certain  bonds  were  to  be  held  by  the  colonial 
secretary  as  security  for  the  completion  of  the  work.  To  raise  money 
the  improvement  company  executed  an  equitable  mortgage  of  certain 
property,  including  the  bonds  in  question,  to  the  plaintiff  When  the 
work  was  nearly  finished  the  improvement  company  became  financially 
embarrassed,  and  in  order  to  raise  more  money  executed  an  equitable 
assignment  of  certain  property,  including  the  same  bonds,  to  the  defend- 
ant, who  had  no  notice  of  the  plaintiff's  prior  mortgage,  and  promised  to 
deliver  the  bonds  as  soon  as  they  should  be  received  from  the  colonial 
secretary.  Some  months  later  the  railroad  was  completed  and  the 
colonial  secretary  indorsed  the  bonds  and  delivered  them  to  the  improve- 
ment company.  The  latter  immediately  delivered  them  to  the  defend- 
ant, transferring  the  legal  title.  The  defendant  did  not  learn  of  the 
plaintiff's  claim  until  later,  when  the  bonds  were  demanded  by  the  plain- 
tiff. Held,  the  rights  of  the  plaintiff  were  superior  to  those  of  the 
defendant.  Central  Trust  Co.  v.  West  India  Improvement  Co.  et  al. 
(Jan.  1902)  169  N.  Y.  3.     See  Notes,  p.  164. 

Equity— Bills  of  Peace.  Holders  of  county  bonds  united  in  equity 
seeking  a  decree  to  establish  the  validity  of  the  bonds.  Held,  each 
holder  had  a  separate  right  of  action,  and  equity  had  no  jurisdiction  on  the 
ground  of  avoiding  multiplicity  of  suits.  Washington  County  v.  Wil- 
liams (Oct.  1901)  in  Fed.  801. 

It  appears  that  the  defendant  might  have  filed  a  bill  to  prevent  mul- 
tiplicity of  actions,  since  it  was  subject  to  many  threatened  suits  and  the 
single  question  of  the  authority  of  the  county  to  issue  bonds  was  raised. 
Sheffield  Water  Works  v.  Yeoman  (1866)  L.  R.' 2  Ch.  App.  8.  The 
principal  case  presents  the  converse  of  the  latter  case.  The  plaintiffs  are 
not  threatened  with  vexatious  litigation  as  each  may  determine  his  own 
rights  in  a  single  action.  Relief  is  given  in  these  cases  to  prevent  a 
multiplicity  of  threatened  suits  against  an  individual  or  individuals  and 
to  restrain  litigation.  Unless  the  latter  reason  applies  in  the  principal 
case,  equity  should  not  assume  jurisdiction.  Yet  individual  mill  owners 
have  joined  to  secure  an  injunction  against  diversion  of  water,  Ballou 
y.  Hopkinton  (1855)  4  Gray,  324,  and  in  many  States  taxpayers  have 
joined  to  prevent  illegal  assessments.  1  Pomeroy,  Equity,  2nd  ed.  348, 
note.  This  class  of  cases  is  distinguishable  in  that  each  plaintiff,  having 
an  equitable  right,  there  is  really  involved  only  the  question  of  multi- 
fariousness. Murray  v.  Hay  (1845)  1  Barb.  Ch.  59.  Many  decisions 
have  been  rested  squarely  on  the  ground  of  the  inadequacy  of  the  plain- 
tiff's remedy.  Ballou  v.  Hopkinton,  siipra;  Cadigan  v.  Brown  (1876) 
120  Mass.  493;  Osbornv.  By.  (1890)  43  Fed.  824.  It  seems  that  no  case 
has  gone  so  far  as  to  give  several  plaintiffs,  with  purely  legal  rights 
against  a  single  defendant,  any  equitable  relief. 

Equity— Power  to  Restrain  a  Libel.  The  defendant,  in  order  to 
compel  the  plaintiff  to  advertise  in  his  magazine,  published  letters  pur- 
porting to  have  been  written  by  sportsmen  from  different  parts  of  the 
country,  to  the  effect  that  there  were  certain  defects  inherent  in  the  rifles 
made  by  the  plaintiff,  and  it  appeared  that  the  defendant  himself  was 
the  author  of  these  letters.  Held,  equity  could  enjoin  this  publication. 
The  Marlin  Fire  Arms  Co.  v.  Shields  (App.  Div.  Jan.  1902)  74  N.  Y. 
Supp.  84.     See  Notes,  p.  175. 

Equity -Specific  Performance — Injunction.  The  defendant  had 
entered  into  a  contract  with  the  plaintiff  company,  to  take  all  the  elec- 
tricity needed  by  him  for  a  period  of  rive  years,  and  at  the  end  of  three 
years  broke  his  contract  and  entered  into  an  agreement  with  a  rival  con- 
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cern.  Held,  the  plaintiff  was  entitled  to  an  injunction  restraining  the 
defendant  from  dealing  with  any  other  company.  Metropolitan  Elec- 
tric Supply  Co.  v.  Ginder  [1901]  2  Ch.  799.     See  Notes,  p.  162. 

Evidence — Confessions — Inducement.  The  prisoner  was  indicted  for 
arson.  The  prosecutor,  whose  house  the  defendant  had  burned  be- 
fore the  arrest,  said  to  him  :  "  If  you  will  tell  me,  I  won't  bother  you.  I 
won't  tell  anyone."  Whereupon  the  accused  confessed.  Held,  the  con- 
fession was  inadmissible.      White  v.   State   (Ark.  Dec.  1901)  65    S.  W. 

937- 

Coming  from  one  who  could  prosecute  the  accused  this  promise  related 
to  a  benefit  to  be  derived  by  him  with  regard  to  his  prosecution.  The 
authorities  are  unanimous  that  at  common  law  "  any  inducement  in  the 
nature  of  a  promise  or  of  a  threat  held  out  by  a  person  in  authority, 
vitiates  a  confession."  Regina  v.  Baldry  (1852)  2  Denison  C.  C.  430. 
So  the  only  question  here  was  whether  the  witness  was  one  in  authority. 
According  to  Greenleaf,  Evidence,  16th  ed.  §  222,  such  a  person  is  any 
one  having  authority  over  the  accused,  or  over  the  prosecution  itself,  and 
the  cases  seem  to  hold  that  not  only  a  prosecutor  but  even  his  wife,  Rex 
v.  Upchurch  (1836)  1  Mood.  C.  C.  465,  or  his  neighbor,  Rex  v.  Simpson 
(1834)  1  Mood.  C.  C.  410,  may  be  so  regarded.  The  N.  Y.  Statute  upon 
this  subject  has  not  changed  the  common  law  as  to  any  inducement  in 
the  nature  of  a  threat  which  elicits  a  confession.  See  1  Columbia  Law 
Review,  556-557.  It  would  seem,  however,  that  when  the  inducement  is 
in  the  nature  of  a  promise,  it  must  be  made  by  the  district  attorney  in 
order  to  render  the  confession  inadmissible. 

Evidence — Expert  Testimony.  The  defendant  introduced  as  expert 
testimony  the  evidence  of  stock  raisers  as  to  the  effect  upon  cattle  of  a 
certain  journey  and  of  climatic  changes,  though  the  witnesses  had  no 
special  knowledge  of  the  effect  of  such  a  trip.  Held,  it  was  error  to 
exclude  the  testimony.  So.  Pac.  Ry.  Co.  v.  Arnett  (Nov.  1901)  m  Fed. 
849- 

The  witnesses  were  shown  to  have  had  no  experience  as  to  .the  effect 
upon  cattle  of  sudden  changes  of  climate  or  to  be  specially  qualified  to 
say  that  cattle  would  suffer  by  such  a  change.  There  being  ground  for 
questioning  the  admissibility  of  this  evidence,  it  would  seem  that  the 
conclusion  of  the  trial  judge  should  not  have  been  disturbed.  This  is 
stated  as  the  Supreme  Court  rule  in  Rogers'  Expert  Testimony,  2nd  ed. 
22,  and  is  supported  by  Mutual  Fire  Ins.  Co.  v.  Alvord  (1894)  61  Fed. 
752.  This  is  expressly  stated  in  Spring  Co.  v.  Edgar  (1878)  99  U.  S. 
645,  and  in  Mfg.  Co.  v.  Phelps  (1889)  130  U.  S.  520.  Other  jurisdictions 
follow  the  same  rule.  Chandler  v.  Jamaica  Pond  Aqueduct  Co.  (1878) 
125  Mass.  544;  Slocovitch  v.  Orient  Mut.  Ins.  Co.  (1888)  108  N.  Y.  56. 
In  addition  to  this,  the  evidence  was  but  slightly  cumulative  and  if  the 
rejection  of  it  was  error,  it  was  error  without  prejudice. 

Evidence — Hearsay — Pedigree.  In  a  suit  by  an  administrator  to 
recover  from  the  defendant  money  deposited  by  his  intestate  in  the  name 
of  "  son  Thomas  &  son  Tohn,"  the  plaintiff  sought  to  show  that  the  intes- 
tate never  had  any  children.  Held,  declarations  by  the  deceased  were 
admissible  to  show  this  fact.  Washington  v.  Bank  for  Savings  (Nov. 
1901)  72  N.  Y.  Supp.  752.     See  Notes,  p.  170. 

Evidence — Rks  Gf.sive.  A.  made  a  secret  unrecorded  deed  of  gift  of 
land  to  his  wife,  who  allowed  him  to  retain  possession.  While  in  pos- 
session A.  made  declarations  to  the  effect  that  he  was  still  the  owner  of 
the  land.  In  an  action  by  creditors  of  A.  to  set  aside  the  deed  as  fraudu- 
lent it  was  held  that  the  above  declarations  were  admissible  to  prove  the 
alleged  fraud.     Bent  v.  Heilbing (Cal.  Dec.  i<>oi)  66  Pac.  967. 

The  authorities  agree  that  such  declarations  are  admissible  ;  but  they 
disagree  as  to  the  reasons  for  the  rule.  In  some  jurisdictions  it  is  held 
that  the  grantee's  allowing  the  grantor  to  retain  possession  raises  such  a 
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prima  facie  case  of  fraudulent  combination  as  to  justify  the  admission  of 
the  declarations  of  the  grantor  against  the  grantee  as  if  the  declara- 
tions were  his  own.  Byrd  v.  Jones  (1887)  84  Ala.  336.  But  in  a  greater 
number  of  jurisdictions  it  is  held  that  they  should  be  admitted  merely  as 
pars  rei  gesta.  Loos  v.  Wilkinson  (1888)  no  N.  Y.  195.  Since  fraud  on 
the  part  of  the  grantor  alone  is  sufficient  to  avoid  a  conveyance  made  to 
hinder  or  delay  creditors,  the  latter  ground  would  seem  the  better.  It 
should  be  noted,  however,  that  such  declarations  should  not  be  regarded 
as  part  of  the  fraudulent  act  complained  of,  but  rather  as  a  part  of 
another  act  which,  being  explained  by  the  declarations,  tends  to  deter- 
mine the  nature  of  the  former.  14  Am.  L.  Rev.  817  ;  15  id.  1,  71.  A  rec- 
ognition of  this  distinction  is  desirable  for  two  reasons  :  first,  it  enables 
the  courts  to  apply  the  res  gestce  rule  strictly  without  confusion, 
because,  secondly,  it  relieves  them  from  resorting  to  the  argument  that 
in  cases  like  the  present,  as  also  in  those  of  bankruptcy,  Raw  son  v. 
Haigh  (1824)  9  J.  B.  Moore,  217,  the  principal  act  may  be  considered  as 
continuing  for  months,  whereas  in  fact  it  is  the  intention,  which 
prompted  the  principal  act,  that  alone  continues.  Thayer's  Cases  on 
Evidence,  646. 

Evidence — Res  Gestae.  Witness  heard  several  shots  and  saw  two  men 
fighting,  one  of  whom  was  the  deceased.  As  he  approached,  the  de- 
ceased ran  toward  him  and  cried  out,  "They've  got  me!"  Witness 
asked,  "Who?"  the  deceased  answered,  "  Will  Carter  shot  me."  Held, 
this  statement  of  the  deceased  was  part  of  the  res  gestae.  State  v. 
Car.ter  (La.  Dec.  1901)  30  So.  895. 

Regina  v.  Bedingfield  (1879)  14  Cox  C.  C.  341,  limiting  the  doctrine 
to  declarations  absolutely  cotemporaneous  with  the  act,  was  so  severely 
criticized  by  the  bench  as  to  be  deprived  of  much  of  its  weight.  Cer- 
tainly in  this  country  the  old  rule  requiring  perfect  coincidence  in  point 
of  time  in  order  to  secure  the  admission  of  the  declaration  as  part  of  the 
res  gestce  has  been  very  generally  abrogated  and  while  time  is  still  a 
most  important  test,  it  is  not  indispensable  that  the  act  and  the  declara- 
tion should  be  without  any  considerable  interval  between  them.  In  this 
connection  it  has  been  said  that  "  immediateness  is  tested,  not  by  close- 
ness of  time  but  by  causal  relations."  Wharton  on  Evidence,  §  262  ; 
Hall  v.  State  (1872)  48  Ga.  607.  Each  case  however  must  be  decided  on 
its  own  facts,  Hall  v.  State,  supra,  and  depends  to  some  extent  upon 
judicial  discretion.  O'Connor  v.  C.  M.  &>  St.  P.  Ry.  Co.  (1880)  27  Minn. 
166.  The  decisions  are  hopelessly  in  conflict.  It  is  believed  however 
that  the  authorities  here  cited  are  indicative  of  the  modern  trend  of 
American  law.  In  accord  with  the  present  case  and  exactly  in  point  are 
Monday  v.  State  (1861)  32  Ga.  672  and  Drake  v.  State  (1890)  29  Tex. 
App.  265. 

Mortgage — After  Acquired  Property — Future  Increase.  Held,  a 
mortgage  of  cattle  and  their  future  increase  gave  the  mortgagee  no 
legal  right  or  interest  in  such  increase  without  a  further  act  intervening. 
Battle  Creek  Valley  Bank  v.  First  Nat.  Bank  of  Madison  (Neb.  Nov. 
1901)  88  N.  W.  145. 

The  court  rests  its  decision  on  the  doctrine  that  there  cannot  be  a 
present  sale  or  mortgage  of  chattels  which  have  no  present  existence, 
and  repudiates  the  doctrine  of  Grantham  v.  Haw ley  (1616)  Hobart,  132. 
The  Grantham  case  is  still  followed  to  some  extent  in  this  country, 
Frank  v.  Playter  (1881)  73  Mo.  672;  Van  Hoozer  v.  Cory  (i860)  31 
Barb.  9;  Briggs  v.  United  States  (1891)  143  U.  S.  346;  Ludlum  v. 
Rothschild  (1889)  41  Minn.  218,  but  it  has  been  practically  overruled  in 
England,  Langton  v.  Higgins  (1859)  4H.  &  N.  402.  At  common  law,  the 
title  to  mortgaged  chattels  passes  to  the  mortgagee,  subject  to  its  being 
divested  on  performance  of  the  condition  by  the  mortgagor.  Story  on 
Bailments,  §  287.  Title  to  the  increase  is  in  the  mortgagee,  as  the  off- 
spring belong  to  the  owner  of  the  dam.  2  Black.  Com.  390  ;  Hughes  v. 
Graves  (1822)  1  Litt.  317;  Evans  v.  Merriken  (1836)  8  Gill.  &  J.  39  ; 
Hopkins  Stock  Co.  v.  Reid  (1898)  106  la.  78  ;  Pyeatt  v.  Powell  (1892) 
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10  U.  S.  App.  200.  In  Nebraska,  however,  a  chattel  mortgage  creates 
merely  a  lien,  and  title  remains  in  the  mortgagor.  Musserv.  King (1894) 
40  Neb.  892. 

Negotiable  Instruments — Checks — Revocation  by  Death.  Where  a 
bank  paid  a  check  for  an  amount  greater  than  the  drawer's  deposit, 
although  before  presentation  for  payment  the  drawer  had  died  and  his 
administrator  had  requested  the  bank  not  to  pay,  it  was  held  that  the 
drawer's  death  revoked  the  check  and  the  bank  paid  at  its  peril. 
Weiand's  Adm'r.  v.  State  Nat.  Bank  of  Maysville  (Ky.  Dec.  1901)  65 
S.  W.  617.     See  Notes,  p.  171. 

Pleading  and  Practice— Single  Cause  of  Action.  The  plaintiff,  on 
whose  land  the  defendant's  wall  encroached,  recovered  in  ejectment  but, 
failing  to  allege  sufficient  facts  was  denied  a  mandatory  injunction.  In 
a  subsequent  action  to  remove  the  encroachment,  it  was  held  that  the 
prior  judgment  was  a  bar,  since  the  cause  of  action  was  single.  Hahl  v. 
Sugo  (N.  Y.  1901)  62  N.  E.  135. 

Both  the  legal  and  equitable  relief  might  have  been  obtained  in 
the  same  action.  Corning  v.  Nail  Factory  (1869)  40  N.  Y.  191.  That 
it  must  be  so  obtained,  because  the  cause  of  action  is  the  same,  seems 
doubtful  on  principle.  The  primary  right  and  duty  and  the  delict, 
constituting  a  cause  of  action  in  ejectment,  certainly  differ  from  those  in 
trespass  or  nuisance.  A  case  may  readily  be  imagined  where  the  injunc- 
tion could  be  obtained  and  ejectment  would  not  lie.  See  Wheelock  v. 
Noonan  (1888)  108  N.  Y.  179.  Further,  admitting  that  the  cause  of  action 
was  the  same,  trespass  might  have  been  maintained  after  the  judgment 
in  ejectment.  As  a  continuing  trespass,  for  which  the  relief  in  money 
damages  is  inadequate,  it  should  be  discretionary  with  the  court  to 
restrain  the  defendant.  If  the  prayer  for  eqaitable  relief  were  appended 
to  an  action  of  trespass  subsequent  to  the  judgment,  the  plea  of  res 
adjudicata  would  be  unavailing.  How  it  varies  the  case  to  refrain  from 
demanding  legal  relief,  it  is  difficult  to  see.  If  the  pleading  did  not 
show  a  trespass  continuing  to  the  time  of  suit,  no  basis  for  equitable 
relief  existed.  If  it  did,  a  new  and  continuing  cause  of  action  was 
shown.  See  contra,  dicta  in  T.  B.  R.  Co.  v.  B.  H.  T.  &  W.  Co.  (1881) 
86  N.  Y.  128,  and  Wheelock  v.  Noonan,  supra.  If  it  be  maintained  that 
by  the  judgment  in  injectment  an  absolute  title  to  the  encroachment  was 
established  necessarily,  it  is  hard  to  see  what  basis  for  equitable  relief 
could  ever  exist  on  such  facts. 

Pleading  and  Practice— Variance.  Goods  were  sold  on  credit  with  the 
understanding  that  notes  should  be  given  for  the  price.  The  purchaser 
failed  to  give  the  notes  and  the  seller,  before  the  credit  had  expired,  sued 
for  the  price  and  recovered.  Held,  he  should  have  sued  for  breach  of  the 
agreement  to  give  the  notes,  but  since  substantial  justice  had  been  done, 
the  judgment  would  not  be  disturbed.  Orr  v.  Leathers  (Ind.  Nov.  1901) 
61  N.  E.  941. 

The  result  here  reached  may  be  supported  on  the  ground  that  the 
extension  of  credit  was  made  conditional  upon  the  giving  of  security.  If 
so  the  plaintiff  was  entitled  to  sue  for  the  full  price  at  once.  Jaquith  v. 
Adams  (1888)  60  Vt.  392.  But  if  the  promise  to  give  the  notes  was  merely 
a  collateral  undertaking,  an  action  for  goods  sold  and  delivered  could  not 
be  maintained  until  after  the  credit  had  expired.  Keller  v.  Strasburger 
(1882)  90  N.  Y.  379.  The  damages  for  breach  of  the  agreement  to  furnish 
security  were  only  prima  facie  the  same  as  the  value  of  the  goods. 
Barron  v.  Mullin  (1875)  21  Minn.  374.  The  plaintiff  in  the  principal 
case  had  alleged  one  cause  of  action  and  proved  a  different  one.  Even 
under  the  code  system  of  pleading  this  is  a  fatal  variance.  Walter  v. 
Bennett  (1857)  16  N.  Y.  251  ;  Romeyn  v.  Sickles  (1888)  108  N.  Y.  650. 

Property — Seat  in  Stock  Exchange.  The  constitution  of  the  St.  Louis 
Stock  Exchange  provided  that  members  who  were  found  guilty  of  fraud 
might  be  expelled,  and  that  "their  membership  shall  be  disposed  of  by 
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the  committee  on  admissions."  There  was  no  reference  to  the  proceeds. 
Held,  expulsion  did  not  work  a  forfeiture  of  the  right  to  the  proceeds, 
which  should,  therefore,  be  surrendered  to  the  expelled  member  or  his 
trustee.      In  re  Gay  lord  (Nov.  1901)  in  Fed.  771. 

The  Supreme  Court  has  already  decided  that  a  seat  in  a  stock  exchange 
is  an  asset  in  bankruptcy.  Hyde  v.  Woods  (1876)  94  U.  S.  523  ;  Spar- 
hawk  v.  Yerkes  (1891)  142  U.  S.  1.  Accordingly,  while  expulsion  would 
end  the  personal  right  to  transact  business  on  the  exchange  floor,  it  would 
not  involve  a  confiscation  of  the  property  right  to  the  money  value  of  the 
seat  unless  it  were  plainly  so  declared  in  the  laws  of  the  association. 
The  court  thought  the  provision  quoted  would  not  bear  that  interpreta- 
tion. The  opposite  conclusion  has  been  reached  in  New  York  in  con- 
struing a  similar  provision.  Bolton  v.  Hatch  (1888)  109  N.  Y.  593.  But 
there  it  is  also  held  that  a  seat  is  not  personal  property  within  the 
meaning  of  the  tax  law.  People  ex  rel.  Lemmon  v.  Feitner  (1901)  167 
N.  Y.  1;  see  1  Columbia  Law  Review,  494. 

Real  Property — Highway  Easements — Elevated  Railroads.  The 
plaintiff,  owning  property  at  the  corner  of  Park  avenue  and  129th  street 
in  the  city  of  New  York,  sued  the  New  York  and  Harlem  Railroad  Co.  to 
recover  damages  for  injury  to  his  land  caused  by  the  maintenance  of  an 
elevated  railroad  structure  in  the  street,  the  fee  of  which  was  in 
the  municipality.  The  company  had  for  many  years  maintained 
its  tracks  in  an  open  cut  in  Park  avenue  and  the  trial  court 
found  that  it  had  acquired  the  right,  without  liability  to  the  plain- 
tiff, to  occupy  the  cut.  A  steel  viaduct  for  the  use  of  the  defendant 
having  been  erected  in  the  avenue  by  a  board  of  public  commissioners 
acting  in  accordance  with  the  express  terms  of  a  statute  providing  for  the 
improvement  of  that  street,  the  company,  in  1897,  removed  its  tracks  to 
the  structure,  as  required  by  law.  Damages  were  demanded  from  the 
time  when  the  defendant  went  into  occupation  of  the  viaduct.  Held,  the 
plaintiff  could  not  recover.  Fries  v.  New  York  &*>  Harlem  R.  R.  Co. 
(Dec.  1901)  169  N.  Y.  270  (Cullen,  Bartlett,  and  Vann,  J  J.,  dissenting). 
Story  v.  N.  Y.  Elev.  R.  R.  (1882)  90  N.  Y.  122,  distinguished  ;  Lewis  v. 
A*.  Y.  <S-*  Harlem  R.  R.  Co.  (1900)  162  N.  Y.  226,  overruled.  See  Notes, 
p.  158. 

Statutes  —  Construction  —  Foreign  Corporations  —  Non-Compliance 
with  Statutes.  The  plaintiff,  a  foreign  corporation  doing  business  in 
Minnesota  without  having  complied  with  the  local  statutes,  sued  in  con- 
tract for  goods  sold  to  the  defendant.  The  latter  in  his  answer  alleged 
the  plaintiff's  defiance  of  the  law  as  a  defense.  Thereupon  the  com- 
pany filed  the  necessary  papers  with  the  secretary  of  state,  procured  a 
license  to  carry  on  its  business,  and  set  up  these  proceedings  in  its  reply. 
Laws  of  1899,  c.  68,  provides  :  "  No  corporation  which  shall  fail  to  com- 
ply with  the  provisions  of  this  act  can  maintain  any  suit  or  action,  either 
legal  or  equitable,  in  any  of  the  courts  of  this  state  upon  any  demand, 
whether  arising  out  of  contract  or  tort."  Held,  the  plaintiff  could  not 
recover.     Heilman  Brewing  Co.  v.  Piemeisl  (Minn.  1901)  88  N.  W.  441. 

The  question  of  the  validity  of  contracts  made  by  foreign  corpora- 
tions which  have  not  acquired  the  right  to  do  business  in  a  State  by 
complying  with  its  statutory  requirements  is,  of  course,  one  of  legislative 
intent  and  has  been  dealt  with  in  different  ways  in  jurisdictions  having 
statutes  with  identical  terms.  Where  a  corporation  attempts  to  set  up  its 
non-compliance  with  the  laws  as  a  defense  to  a  cause  of  action  recovery 
is  generally  allowed  on  the  theory  of  estoppel.  Statutes  merely  pro- 
hibiting the  carrying  on  of  business  are  construed,  in  perhaps  a  majority 
of  the  cases,  as  invalidating  all  contracts  made  before  compliance  with 
the  legislative  provisions.  Where,  in  addition  to  such  prohibition,  a  pen- 
alty for  disobedience  is  provided,  the  courts  seem  more  ready  to  reach 
this  result.  In  the  principal  case  the  inhibition  of  the  maintenance  of 
an  action  is  held  to  make  all  demands  growing  out  of  the  illegal  business 
void,  and  hence  unenforceable  even  after  compliance  with  the  statutes. 
This  construction  seems  best  calculated  to  render  the  laws  effectual.      It 
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has  been  adopted  in  two  States  where  similar  provisions  are  in  force,  J. 
Walter  Thompson  Co.  v.  Whitehead  (iqoi)  185  111.  454  ;  Lumber  Co.  v. 
Thomas  (1893)  92  Tenn.  587,  while  in  a  third  jurisdiction  the  opposite 
view  has  been  taken.     Carson-Rand  Co.  v.  Stern  (1895)  129  Mo.  381. 

Statutes — Limitations — Waiver.  Held,  a  payment  made  on  a  promis- 
sory note  by  one  of  two  joint  makers  did  not  interrupt  the  running  of  the 
statute  of  limitations  as  against  the  other.  Grovenor  v.  Signor  (N.  D. 
1901)  88  N.  W.  278. 

Most  of  the  early  decisions  on  this  question  are  contra,  as  is  the  lead- 
ing case  of  Whitcomb  v.  Whiting  (1781)  Doug.  652,  where  Lord  Mans- 
field said  :  ' '  Payment  by  one  is  payment  for  all,  the  one  acting,  virtually, 
as  agent  for  the  rest ;  and,  in  the  same  manner,  an  admission  by  one  is 
an  admission  by  all."  Lord  Tenterden's  Act  (9  Geo.  IV,  c.  14)  provides 
that  an  acknowledgment  or  new  promise  must  be  in  writing  in  order  to 
interfere  with  the  running  of  the  statute,  but  the  rule  laid  down  in  the 
Whitcomb  case  seems  still  to  govern  cases  of  part  payments  in  England. 
Lord  Mansfield's  view  was  rejected  in  New  York  in  Van  Keuren  v. 
Parmelee  (1S49)  2  N.  Y.  523  in  a  vigorous  opinion  by  Brownson,  J.,  who 
took  the  position  that  no  such  agency  can  be  inferred  from  the  existence 
of  the  relation  of  joint  debtors,  and  the  decided  weight  of  authority  at 
the  present  time  favors  this  position.  In  fourteen  States  the  doctrine  of 
the  English  case  has  been  expressly  repudiated  by  statute  ;  in  eighteen 
others  the  same  result  follows  indirectly  from  statutory  provisions  ;  while 
in  seven  jurisdictions,  and  in  the  Federal  courts,  the  doctrine  has  been  re- 
jected by  the  bench.  It  seems  still  to  prevail  in  Connecticut,  New  Jer- 
sey, Rhode  Island,  and  Delaware.  Wood  on  Limitations,  3rd.  ed.  §285  ff. 
Where  the  joint  debtors  are  partners  other  questions  are  involved  ;  the 
decisions  in  such  cases  seem  to  be  widelv  diverse. 

Torts — Assault — Consent.  In  a  civil  action  to  recover  damages  for  an 
injury  received  in  a  combat  to  which  the  plaintiff  had  challenged  the  de- 
fendant, it  was  held  that  consent  to  the  assault  was  illegal  and,  therefore, 
no  bar  to  the  action.     Lund  v.  Tyler  (la.  Dec.  1901)  88  N.  W.  333. 

The  line  of  decisions  which  support  this  rule  may  be  traced  to  an  ob- 
scure dictum  that  "  License  to  beat  me  is  void,  because  'tis  against  the 
Peace."  Matthew  v.  Ollerton  (1694)  Comb.  218,  quoted  with  approval  in 
Buller's  Nisi  Prius,  16.  Modern  writers,  with  few  exceptions,  do  not 
question  its  application.  Cooley  on  Torts,  2nd  ed.  187;  Bigelow  on  Torts, 
7th  ed.  10  note  1;  Addison  on  Torts,  6th  ed.  §119  and  note.  "  Consent  is 
no  defense  where  the  act  is  forbidden  by  positive  law  but  is,  where  the 
act  is  not  forbidden  by  law  though  it  may  be  by  morals."  Willeyv.  Car- 
penter (1891)  64  Vt.  212;  Adams  v.  Waggoner  (1870)  33  Ind.  531.  The 
agreement  to  fight  can  be  shown,  not  as  a  bar  to  a  tort  action,  but  only  in 
mitigation  of  damages.  2  Greenleaf  on  Evidence,  16th  ed.  §85  ;  Barholt 
v.  Wright  (1887)  45  Ohio,  177  ;  Gratton  v.  Glidden  (1892)  84  Me.  589. 
There  seems  to  be  no  logical  reason  for  this  introduction  of  the  rule  of  crim- 
inal law  into  the  law  of  torts,  for  the  maxim,  volenti  non  fit  injuria, 
could  apply  to  an  indictment  for  a  crime  only  where  the  state  itself  had 
given  sanction  to  the  act,  since  its  injury  alone  is  there  the  subject  of 
redress.  Although  the  great  weight  of  authority  is  the  other  way,  these 
views  do  not  entirely  lack  support.  Bishop,  Non-Cont.  Law,  §196;  Clerk 
and  Lindsell,  Torts,  156;  Goldnamer  v.  O'Brien  (1896)  98  Ky.  569. 

Torts — Damages— Prospective  Medical  Services.  In  an  action  for  the 
loss  of  a  wife's  services  resulting  from  an  injury  caused  by  the  defendant's 
negligence,  the  family  physician  testified  that  a  surgical  operation 
' '  might  become  necessary  "  for  her  relief.  Held,  it  was  no  error  to  allow 
his  testimony  as  to  the  reasonable  expense  of  such  an  operation  to  go  to 
the  jury  in  the  assessment  of  damages.  Indianapolis  Street  Ry.  v.  Rob- 
inson (Ind.  Nov.  1901)  61  N.  E.  936. 

The  decision  is  put  upon  the  ground  that,  as  the  husband  can  have  but 
one  recovery,  all  damages,  prospective  as  well  as  past,  must  be  included 
in  the  verdict.     Undoubtedly  this  is  sound,  but  the  court's  construction  of 
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the  term  "  prospective  damages  "  seems  somewhat  lax  and  not  warranted 
by  its  previous  decisions.  Cleveland  R.  R.  Co.  v.  Newell  (1885)  104  Ind. 
264.  In  an  action  for  the  loss  of  services  the  plaintiff  can  recover  for  past 
expenses  and  those  which,  with  reasonable  certainty,  will  be  incurred  in 
the  future.  A  possible  consequence,  however,  is  not  a  proper  element  in 
the  assessment  of  damages.  Moyne  on  Damages,  £627;  Union  Pac.  Ry.  v. 
Jones  (1895)  21  Colo.  340;  Streng  v.  Brewing  Co.  (1900)  64  N.  Y.  St.  Rep.  34. 
One  of  the  few  cases  directly  in  point  goes  so  far  as  to  hold  that  prospec- 
tive medical  services  cannot  be  considered,  even  when  the  evidence 
showed  that  they  would  be  necessary.  Cumming  v.  Brooklyn  Ry.  Co. 
(1888)  109  N.  Y.  95. 

Torts — Master  and  Servant — Assumed  Risk.  The  plaintiff,  an  expert 
workman,  while  unloading  coal  from  a  barge,  suggested  that  the  coal  be 
levelled,  because  its  steepness  rendered  it  difficult  for  him  to  avoid  the 
backswing  of  the  steam-shovel.  The  defendant's  foreman  answered,  "  In 
a  moment."  The  plaintiff  said,  "All  right."  Held,  the  plaintiff  con- 
tinued to  assume  the  risk  and  could  not  recover  for  an  injury  resulting 
from  a  blow  from  the  shovel.  McClusky  v.  Garfield  &°  Proctor  Coal 
Co.  (Mass.  Nov.  1901)  61  N.  E.  804. 

If  the  servant  protests  and  his  master  persuades  him  that  the  danger  is 
less  than  it  is  or  compels  further  unwilling  exposure,  the  master  is  liable. 
Bigelow  on  Torts,  75b,  760,  761.  The  court  decided  that  the  foreman's 
answer  recognized,  but  did  not  minimize  the  danger,  and  that  the  plain- 
tiff's reply  showed  a  willingness  to  continue  a  risk  with  which  he  was  en- 
tirely familiar.  Its  conclusions  seem  well  supported.  District  of  Co- 
lumbia v.  McElligott  (1885)  117  U.  S.  621.  According  to  the  rule  in  some 
jurisdictions  the  servant  may  rely  on  the  master's  assurance  and,  for  a 
reasonable  time,  at  least,  is  not  regarded  as  having  assumed  the  risk.  See 
1  Columbia  Law  Review,  494.  Other  jurisdictions  adopt  the  rule  in  the 
principal  case  where  the  servant  and  the  master  have  equal  means  of 
knowing  the  danger  involved,  but  adopt  the  other  rule  where  the  master 
has  the  advantage  in  judging  the  dangers  under  which  the  servant  works. 
Marsh  v.  Chickering  (1886)  101  N.  Y.  400. 

Torts — Vicarious  Negligence.  The  plaintiff,  while  riding  on  the  seat  of 
a  wagon  but  having  nothing  to  do  with  the  driving,  was  injured  in  a  col- 
lision with  another  wagon  due  to  the  negligence  of  both  drivers.  An  in- 
struction that,  if  the  plaintiff  had  trusted  the  sole  management  of  the 
team  to  the  driver,  he  must  show  due  care  on  the  driver's  part,  was  held 
not  to  be  an  error  of  which  the  defendant  could  complain.  Murray  v. 
Boston  Ice  Co.  (Mass.  Dec.  1901)  61  N.  E.  1001. 

The  charge  would  have  been  open  to  objection  by  the  plaintiff,  as  it 
involves  the  principle  that  a  carrier's  negligence  may  be  imputed  to  his 
passengers,  a  doctrine  which  has  been  expressly  repudiated  m  nearly  all 
jurisdictions.  The  Bernina  (1888)  13  A.  C.  1;  Little  v.  Hackett 
(1885)  116  U.  S.  366;  Lewis  v.  L.  I.  Ry.  Co.  (1900)  162  N.  Y.  52;  Ran- 
dolph v.  O  Riordon  (1892)  155  Mass.  331.  The  decision  last  cited  adopts 
the  general  rule  that  some  such  relation  as  master  and  servant  must  exist 
to  impute  to  a  passenger  the  driver's  negligence.  In  the  principal  case 
the  court  seemed  somewhat  embarrassed  by  a  former  decision.  Allyn  v. 
Boston  and  Albany  Ry.  (1870)  105  Mass.  77.  In  that  case,  however,  the 
plaintiff  was  denied  recovery  on  the  ground,  not  that  his  driver  had  been 
negligent,  but  that  he  himself  had  not. used  due  care  in  riding  across  a 
railroad  track. 

Wills — Construction — "Survivor  "as  "  Other."  Held,  there  is  no  gen- 
eral rule  as  to  the  construction  of  the  word  "  survivors  "  or  "  surviving  " 
in  the  terms  of  the  third  proposition  laid  down  by  Kay,  J.,  in  Re  Bowman 
(1889)  41  Ch.  D.  525,  531,  namely,  that  the  children  of  a  predeceased  ten- 
ant for  life  "  participate,  although  there  is  no  general  gift  over,  where  the 
limitations  are  to  A,  B,  &  C,  equally  for  their  respective  lives,  and  after 
the  death  of  any  to  his  children,  and  if  any  die  without  children  to  the 
surviving  tenants  for  life  and  their  respective  children  in  the  same  man- 
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ner  as  their  original  shares."  Inderwick  v.  Tatchell  [1901]  2  Ch.  738 
(C.  A.). 

It  is  quite  impossible  to  reconcile  the  numerous  decisions  on  the  con- 
struction of  the  word  "  survivor"  or  "  surviving"  ;  many  of  them  seem 
forced  and  arbitrary  in  their  results.  The  present  decision  of  the  Court 
of  Appeal  appears  to  favor  such  a  construction  in  each  case  as  seems 
best  calculated  to  carry  out  the  intention  of  the  testator.  The  third  propo- 
sition laid  down  by  Kay,  J.,  as  the  result  of  the  authorities,  seems  to  have 
been  based  on  the  three  cases  of  Hodge  v.  Foot  (1865)  34  Beav.  349;  In  re 
Arnold's  Trust  (1874)  L.  R.  10  Eq.  252;  and  In  re  Walker's  Estate 
(1879)  I2  Ch.  D.  205.  However,  these  decisions  can  no  longer  be  consid- 
ered as  satisfactory,  as  is  demonstrated  by  Cozens-Hardy,  J. ,  in  the  recent 
case  of  Harrison  v.  Harrison  [1901]  2  Ch.  136,  where  the  court  refused 
to  apply  the  rule  contended  for  in  the  principal  case.  As  showing  a  sim- 
ilar preference  for  a  natural  construction  of  this  word,  see  In  re  Bilhatn 
[1901]  2  Ch.  169. 

Wills — Execution — Order  of  Signing.  Held,  under  the  New  Jersey 
Wills  Act,  though  all  the  signatures  were  affixed  as  part  of  one  transac- 
tion, since  the  testatrix  did  not  actually  sign  before  the  witnesses,  the  will 
was  invalid.     Lacey  v.  Dobbs  (N.  J.  1901)  50  Atl.  497. 

This  act  is  practically  the  same  as  1  Vict.  c.  26  (1837)  under  which  the 
same  decision  was  reached  as  in  the  principal  case.  Goods  of  Olding 
(1841)  2  Curt.  865;  Charlton  v.  Hindmarsh  (1842)  iL.&T.  433.  The 
same  is  true  in  New  York  and  Massachusetts.  Jackson  v.  Jackson  (1868) 
39  N.  Y.  153;  Chase  v.  Kit t r edge  (1865)  11  Allen  49.  A  contrary  decision 
was  reached  in  a  Pennsylvania  case  which  represents  a  different,  though 
not  necessarily,  an  opposing  line,  inasmuch  as  the  statute  there  does  not 
require  the  testator  to  sign  in  the  presence  of  the  witnesses.  Conse- 
quently, their  attention  does  not  go  to  the  fact  of  such  a  signing.  Miller 
v.  McNeil  (i860)  35  Pa.  St.  217.  The  principal  case  settles  the  New 
Jersey  law  on  the  point  for  the  first  time,  in  accordance  with  the  weight 
of  authority  in  other  jurisdictions. 

Wills  and  Administration — Powers  of  Executor  — Profit  from  Fidu- 
ciary Relation.  The  defendant,  an  administrator,  was  also  the  mort- 
gagee of  his  intestate's  land.  He  foreclosed  the  mortgage,  bought  the  prop- 
erty at  the  sale  and  resold  it,  realizing  by  the  transaction  $450.  Held, 
since  he  acted  in  good  faith  he  might  retain  the  profit  as  his  own.  Flem- 
ing v.  McCutcheon  (Minn.  Jan.  1902)  88  N.  W.  434. 

The  old  rule  was  that  an  administrator  might  not  retain  title  to  his 
testator's  property  bought,  even  in  good  faith,  in  his  own  right.  Martin 
v.  Wyncoop  (1859)  12  Ind.  266;  Carson  v.  Marshall  (1883)  37  N.  J.  Eq. 
213.  Harrison  v.  Henderson  (1872)  7  Heisk.  315  holds  that  he  must  ac- 
count for  any  profits  made  in  this  way.  The  tendency  seems  to  be  to  per- 
mit a  purchase  where  it  is  clearly  to  the  advantage  of  the  estate.  The  law 
is  very  jealous  of  the  executor  in  his  relations  in  a  personal  capacity  to 
his  testator's  property,  and  in  the  principal  case,  as  in  Gillett  v.  Gillett 
(1859)  9  Misc.  194,  the  administrator  should  have  accounted  to  the  estate 
for  the  profits  arising  from  the  transaction. 
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A  Selection  of  Cases  and  Statutes  on  the  Principles  of  Code 
Pleading,  with  Notes.  By  Charles  M.  Hepburn.  Cincinnati:  W. 
H.  Anderson  &  Co.      iqoi.      pp.  xxxvi,  651. 

This  is  a  book  of  some  six  hundred  pages,  containing  a  collec- 
tion of  cases  designed,  in  their  selection,  to  illustrate  the  principles 
of  code  pleading;  and  for  employment,  as  appears  upon  the  title 
page,  in  the  instruction  of  students  in  law  schools.  The  book  is 
divided  into  three  chapters;  the  first,  of  four  pages  upon  the  Origin, 
Nature  and  Extent  of  Code  Pleading;  the  second,  of  one  hundred 
and  eighty-two  upon  The  One  Form  of  Civil  Action,  and  the  third, 
of  four  hundred  and  thirty-nine  pages  upon  the  question  In  Whose 
Name  the  Civil  Action  should  be  Brought. 

Such  a  collection,  of  course,  has  its  uses.  Any  lawyer  or  student 
interested  in  the  doctrines  of  Lawrence  v.  Fox,  and  the  mass  of  ap- 
plications, distinctions  and  exceptions  which  have  grown  from  and 
upon  that  celebrated  legal  plant,  will  here  find  much  to  his  hand, 
in  sufficiently  logical  arrangement.  But  it  is  deemed  that  the  first 
necessary  quality  for  a  collection  of  cases  for  students,  is  symmetry.  If 
this  quality  be  lacking  the  result  must  be  confusion  to  the  student.  He 
will  inevitably  acquire  a  blurred  and  distorted  view  of  the  subject. 
A  lecturer  upon  anatomy  who  should  prepare  a  mannikin  with  an 
arm. of  a  size  suitable  only  for  a  monstrous  giant,  should  not  wonder 
if  his  students  acquired  impressions  of  the  subject  inadequate  and 
erroneous,  in  which  the  importance  of  the  arm  would  be  exaggerated. 
The  arrangement  of  the  subjects  of  this  volume  as  above  stated, 
gives  some  indication  of  the  violation  of  the  rule  of  symmetry.  The 
third  chapter  which  occupies  more  than  two  thirds  of  the  volume 
treats  of  a  subject  important  in  the  law  of  contracts,  but  of  sub- 
ordinate interest  in  the  law  of  pleading;  while  the  illustrations  of 
the  main  principles  of  allegation,  causes  of  action  and  their  state- 
ment, election  of  remedies,  denials,  defenses  and  demurrers  are 
either  omitted  or  obscured. 

Injunctions  and  other  Extraordinary  Remedies.  By  Thomas 
Carl  Spelling.  Second  Edition.  Boston:  Little,  Brown  &  Co. 
1901.      2  vols.      pp.  clxii,  821;   823-1894. 

The  first  edition  of  this  work  was  issued  in  1893,  and  appears 
to  have  met  with  sufficient  approval  to  warrant  the  publication  of 
this  revised  and  enlarged  edition.  It  has  been  prepared  for  prac- 
titioners, has  a  very  full  table  of  contents  and  a  satisfactory  index, 
so  that  any  special  topic  can  be  readily  found,  with  citation  of  cases 
bearing  thereupon;  and  the  volumes  may  be  fairly  described  as  a 
digest  of  general  principles  and  of  the  cases,  which  the  busy  lawyer, 
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who  has  to  act  promptly  in  obtaining  the  remedies  of  which  the 
work  treats,  will  undoubtedly  find  useful. 

It  is  disappointing,  however,  to  find  no  discussion  of  cases,  and 
no  expression  of  opinion  upon  points  concerning  which  the  decisions 
of  the  courts  are  conflicting;  there  is  manifest  a  lack  of  that  thor- 
ough analysis  of  the  subjects  under  consideration  which  should  be 
found  in  a  work  of  this  character;  and  the  classification  of  topics  is 
by  no  means  satisfactory.  The  words  "temporary,"  " prelim- 
"inary"and  "  interlocutory, "  as  applied  to  injunctions,  are  used 
as  synonymous,  and  one,  without  previous  knowledge  of  the  sub- 
ject, would  be  misled  by  the  frequent  failure  to  distinguish  between 
rules  which  apply  to  temporary  injunctions  only  and  those  which 
apply  to  both  temporary  and  permanent. 

The  New  York  practitioner  will  certainly  have  to  use  the  work 
with  caution.  The  author's  statement  that  a  preliminary  injunction 
is  only  allowed  in  this  State  when  the  plaintiff  is  entitled,  upon  his 
papers,  to  a  permanent  injunction,  is  not  correct.  Code  of  Civ. 
Proc.  §  604.  New  York  citations  are  often  of  decisions  of  the 
inferior  courts,  when  the  same  questions  have  been  passed  upon  by 
the  Court  of  Appeals.  The  case  of  Wilkinson  v.  First  Nat.  Ins. 
Co.,  72  N.  Y.  499,  is  cited  at  page  199  as  deciding  that  the  grant- 
ing of  an  injunction  restraining  proceedings  at  law  does  not  operate 
to  suspend  the  statute  of  limitations,  although  the  decision  really 
stands  upon  the  ground  that  the  injunction  in  that  case  did  not 
restrain  such  proceedings,  and  that,  therefore,  there  was  no  suspen- 
sion of  the  statute;  and  whatever  is  said  in  the  opinion  as  to  the  code 
provision  on  this  subject  (present  §  406)  not  relating  to  limitations 
fixed  by  contract  must  be  considered  as  overruled  by  Hamilton  v. 
Royai  Ins.  Co.,  156  N.  Y.  327.  At  page  871,  note  1,  Spears  v.  Mat- 
thews, 13  N.  Y.  Supr.  Ct.  489,  is  cited  as  deciding  in  New  York 
that  "a  temporary  injunction  granted  on  the  application  of  the 
plaintiff  may,  in  a  proper  case,  be  continued  in  force  after  the  entry 
of  judgment  in  favor  of  defendant  and  during  the  pendency  of  an 
appeal  from  such  judgment,"  although  that  decision  was  reversed 
on  appeal  and  the  directly  opposite  doctrine  asserted.  Spears  v. 
Matthews,  66  N.  Y.  127.  See  also  Carpenter  v.  Fisher,  18  App. 
Div.  561.  With  reference  to  the  power  of  the  courts  to  issue  a 
mandamus  compelling  the  governor  to  perform  an  act  which  does 
not  involve  an  exercise  of  discretion  the  author  states  the  conflict- 
ing views  of  different  States,  but,  in  the  body  of  the  text,  makes  no 
reference  to  New  York  as  having  settled  the  question  for  this  juris- 
diction, and  standing  squarely  with  Michigan  and  other  States 
for  the  proposition  that  the  courts  have  no  power  by  mandamus  to 
compel  any  act  on  the  part  of  the  governor.  People  ex  rel.  Brod- 
erick  v.  Morton,  156  N.  Y.  136.  This  case  is  cited  several  times, 
but  no  one,  from  this  work,  would  learn  where  New  York  stands 
upon  this  question. 

Such  instances  might  be  multiplied,  but  the  foregoing  are  suf- 
ficient to  show  that  the  volumes  should  be  used  as  a  digest,  and 
that  citations  upon  any  questionable  point  should  be  carefully 
verified. 
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A  Treatise  on  International  Public  Law.     By  Hannis  Taylor, 
L.L.D.     Chicago:  Callaghan  &  Company,  1901.     pp.  lxxvi,  912. 

The  object  of  the  author  of  the  present  volume  is  to  trace  the 
historical  development  of  international  law  and  also  to  exhibit  its 
latest  aspects.  The  work  is  divided  into  five  parts,  which  relate, 
respectively,  to  the  ancient  and  medieval  state  systems,  the  sources 
and  foundations  of  modern  international  law,  the  rights  and  duties 
of  states  in  time  of  peace,  the  rights  and  duties  of  states  in  time  of 
war,  and  the  rights  and  duties  of  neutral  states.  In  discussing  the 
development  of  modern  international  law,  the  author  adopts  the 
view  of  Walker,  in  his  Science  of  International  Law,  that  the  Peace 
of  Westphalia,  while  it  "did  not  create  international  law,"  yet 
"  made  a  true  science  of  international  law  realizable  ;"  and  to  this 
declaration  of  Walker's,  he  adds  that  the  "  treaty  settlement "  made 
at  Westphalia  in  1648  "survived  without  a  break,  as  the  public 
law  of  Europe  down  to  the  French  Revolution."  It  seems  to  us 
that  this  statement,  even  if  it  does  not  go  further  than  Walker 
would  approve,  is  somewhat  more  sweeping  than  would  be  war- 
ranted by  the  facts  disclosed,  for  example,  in  the  author's  third 
chapter,  on  Grotius  and  the  aftergrowth  of  his  system,  and  in  his 
fifth  chapter,  on  treaties  as  sources  of  international  law.  This  may 
be  considered  as  at  least  an  open  question,  in  spite  of  the  almost 
habitual  reference  made  by  writers  to  the  Peace  of  Westphalia  as 
marking  the  beginning  of  modern  international  law  and  rendering 
its  development  possible. 

Mr.  Taylor  gives  much  attention,  and  very  properly  so,  to  the 
remarkable  developments  of  international  law  during  the  nineteenth 
century,  and  to  the  results  accomplished  by  the  series  of  interna- 
tional congresses  and  conferences  which  began  at  Paris  in  1856, 
and  ended  at  the  Hague  in  1899.  It  is  in  such  transactions  that 
we  may  look  for  international  law  either  as  it  exists,  or  as  it  is 
likely  soon  to  be,  and  an  author  writing  for  the  present  cannot 
afford  to  neglect  them. 

It  is  proper  to  add  that  the  present  work,  besides  being  filled 
with  useful  matter,  is  written  in  an  agreeable  style. 

Reviews  to  follow: 

A  Selection  of  Cases  on  the  Law  of  Insurance.  By  Edwin  H. 
Woodruff.      New  York :   Baker,  Voorhis  &   Company.     1900.     pp.  xiii, 

The  Constitutional  History  of  the  United  States.  By  Francis 
Newton  Thorpe.  Chicago:  Callaghan  &  Co.  1901.  pp.  xxi,  595  ;  xix, 
685  ;  xvi,  71S. 

Handbook  on  Admiralty  Law.  By  Robert  M.  Hughes.  St.  Paul  : 
West  Publishing  Co.     1901.     pp.  xvii,  503. 

A  Study  of  the  United  States  Steel  Corporation.  By  Horace  L. 
Wilgus.     Chicago  :  Callaghan  &  Co.     1901.     pp.  xiii,  222. 

Commercial  Trusts.  By  John  R.  Dos  Passos.  New  York:  G.  P. 
Putnam's  Sons.     1901.     pp.  viii,  137. 

International  Law.  By  George  Grafton  Wilson  and  George  Fox 
Tucker.     New  York  :  Silver,  Burdett  &  Co.     pp..  xxiii.^sg. 
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A  Treatise  on  the  Law  of  Damages  for  Personal  Injuries.  By 
Archibald  Robinson  Watson.  Charlottesville  :  The  Michie  Co.  1901. 
pp.  lxxiii,  944. 

Cases  on  the  Law  of  Damages.  By  Floyd  R.  Mechem.  St.  Paul : 
West  Publishing  Co.     1902.     pp.  xvii,  758. 

A  History  of  Political  Theories,  Ancient  and  Medieval.  By 
William  Archibald  Dunning.  New  York  :  Macmillan  Co.  1902.  pp. 
xxv,  360. 
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LIABILITY  OF  A  BANK  TO  THE  MAKER  OF 
A  CHECK  FOR  THE  WRONGFUL  DIS- 
HONOR THEREOF. 

The  relation  of  a  bank  and  its  depositor  is  that  of  debtor 
and  creditor,  but  it  differs  from  the  ordinary  relation 
of  debtor  and  creditor  in  this,  that  the  bank  impliedly  under- 
takes to  honor  checks  drawn  upon  it  by  a  depositor  up  to 
the  amount  of  his  deposit.  No  other  debtor  impliedly 
undertakes  to  honor  orders  drawn  upon  him  by  his 
creditor,1  though  a  debtor  may  expressly  agree  to  do  so. 
In  the  case  of  banks  and  depositors,  and  in  the  case  of  an 
express  undertaking  by  any  other  debtor,  an  unjustifiable 
refusal  to  honor  a  check  or  order  drawn  by  the  creditor  is 
a  breach  of  legal  duty  for  which  an  action  for  damages  will 
lie.  Even  in  those  jurisdictions  where  the  payee  or  holder 
of  a  check  may  maintain  an  action  upon  it  against  the  bank, 
the  maker  has  also  an  action  for  any  damages  sustained  by 
him  in  consequence  of  the  wrongful  dishonor.2 

What  constitutes  a  wrongful  dishonor  need  not  now 
detain  us.  Death,  bankruptcy,  a  garnishee  order,  or  the 
like,  may  revoke  or  suspend  the  authority  of  the  bank  to 

1  In  some  continental  countries  there  is  such  an  implied  undertaking  on 
the  part  of  ordinary  mercantile  debtors  to  honor  bills  drawn  by  creditors. 
See  Chalmers'  Bills  of  Exchange  (5th  ed.)  p.  182. 

2  National  Bank  of  Lebanon  v.  Boles  (1890)  12  Ky.  L.   Rep.  422. 
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honor  the  check.  Moreover,  the  deposit  upon  which  the 
check  is  drawn  may  have  been  made  so  brief  a  time  before 
the  check  is  presented  that  the  bank  could  not,  in  the  exer- 
cise of  reasonable  banking  diligence,  have  made  the  entries 
necessary  to  enable  the  paying  teller  to  ascertain  the  true 
state  of  the  accounts.  This  is  a  question  to  be  determined 
by  the  trier  of  the  facts.1  Further,  the  bank  may  itself 
have  an  off-set  or  lien  which  will  justify  it  in  refusing  to 
honor  checks  to  its  own  detriment.2  These  and  other 
defenses  may  be  set  up  by  way  of  justification  or  excuse  in 
an  action  against  the  bank  for  a  wrongful  dishonor.3 

The  action  accruing  to  the  drawer  upon  the  wrongful 
dishonor  of  his  check  may  be  brought  either  in  assumpsit 
for  the  breach  of  the  implied  promise,  or  in  case  for  the 
breach  of  an  obligation  springing  from  the  contract,  but,  in 
legal  effect,  otherwise  independent  of  it.  Since  the  depos- 
itor has  his  choice  of  remedies  in  such  a  case  it  becomes 
important  to  determine  how  he  will  fare  under  either  the 
one  or  the  other. 

If  the  action  is  brought  for  a  breach  of  contract,  the 
plaintiff  may  recover  (i)  at  least  nominal  damages,4  or  (2) 
upon  proper  allegations  and  proof,  such  special  damages  as 
are  shown  to  be  the  natural  and  probable  consequences  of 
the  breach,  but  not  damages  which  are  too  remote.5 

What  damages  are  too  remote  under  this  rule  must  be 
determined  according  to  the  usual  doctrines  applicable  to 
damages  for  breach  of  contract.  The  amount  which  the 
drawer  is  compelled  to  pay  the  holder  as  statutory  dam- 
ages on  the  return  of  a  dishonored  bill,  protest  fees  and 
costs,  have  been  held  to  be  proper  elements  of  damages  in 
an  action  for  breach  of  the  contract  to  accept  or  pay.6  In 
another  case  7  the  plaintiff  recovered  from  his  agent,  who 

xMarzetti  v.  Williams  (1830)  1  B.  &  Ad.  415  ;  Rolin  v.  Steward  (1854) 
14  C.  B.  595.     2Mt.  Sterling  N.  B.  v.  Green  (1896)  99  Ky.  262. 

3  See  Morse  on  Banks,  §  459. 

'Burroughs  v.  Tradesmen's  Bank  (1895)  87  Hun,  6. 

5Urquhart7/.  M'lver  (N.  Y.  1809)  4  Johns.  103;  Riggsz/.  Lindsay  (1813)  7 
Cranch,  500;  Boyd  v.  Fitt  (1862)  14  Ir.  C.  L.  43;  Prehn  v.  Royal  Bank 
(1870)  L.  R.  5  Ex.  92  ;  Citizens'  N.  B.  v.  Importers  &  Traders'  Bank  (1890) 
119  N.  Y.  195  ;  Brookes.  Tradesmen's  Bank  (1893)  69  Hun,  202. 

6Urquhart  v.  M'lver,  supra;  Riggs  v.  Lindsay,  supra. 

7Boyd  v.  Fitts,  supra. 
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in  breach  of  contract  permitted  a  bill  drawn  by  the  plain- 
tiff to  be  dishonored,  the  damages  to  his  trade  at  Glasgow 
(where  the  dishonor  occurred),  at  Dublin  (where  the  dis- 
honored bill  was  returned),  and  also  for  the  loss  of  an 
Australian  agency  although  it  did  not  appear  that  the  de- 
fendant knew  of  the  existence  of  such  an  agency.  The 
court  had  doubt  about  the  last  element  of  damage  but 
allowed  the  verdict  to  stand  upon  the  authority  of  Rolin 
v.  Steward,1  which,  however,  was  a  case  in  tort  and  not  in 
contract.  The  court  expressed  the  opinion  that  Hadley  v. 
Baxendale2  "  is  not  capable  of  meeting  all  cases,"  and  that 
the  question  is,  within  limits,  one  for  the  jury  whether  the 
damages  are  the  natural  and  probable  consequences  of  the 
breach.  In  another  case3  the  plaintiff  recovered  commis- 
sions and  telegraph  fees  paid  by  him  in  an  effort  to  avoid 
the  consequences  of  the  breach  and  save  his  credit.  In  the 
event  of  the  payment  of  the  draft  by  the  drawer  he  may 
recover  from  the  bank  simply  the  amount  of  the  draft  in 
the  absence  of  the  allegation  and  proof  of  other  special 
damages.4  In  a  case  where  the  plaintiff  alleged  that  in 
consequence  of  the  dishonor  of  his  bank  paper  certain  cred- 
itors had  a  right  to,  and  did,  attach  his  stock  in  trade  and 
that  his  business  was  thereby  ruined,  it  was  held  that  these 
alleged  consequences  were  too  remote,  as  the  defendant 
could  not  reasonably  foresee  them  as  a  natural  and  prob- 
able consequence  of  the  breach,  and  that  the  only  damage 
fairly  to  be  foreseen  was  measured  by  the  amount  of  the 
bank  note,  with  interest  and  costs.  If  the  dishonored  check 
is  afterward  paid  by  the  bank  it  seems  that  in  an  action  ex 
contractu  the  drawer  can  recover  only  nominal  damages 
tor  the  wrongful  dishonor.5 

While  there  have  been  some  variations,  due  to  a  failure 
to  distinguish  between  the  action  ex  contractu  and  the 
action  ex  delicto,  the  rules  of  Hadley  v.  Baxendale  have 
been  generally  applied  in  actions  for  the  breach  of  the  con- 
tract to  honor  commercial  paper.  In  any  event  nominal 
damages  may  be  recovered,  and  such  further  special  dam- 
ages as  might  reasonably  be  supposed  to  be  contemplated. 

'14  C.  B.  595.     29  Exch.  Rep.  341.     3Prehn  v.  Royal  Bank,  supra. 
'Citizens'  N.  B.  v.  Importers  &  Traders'  Bank,  supra. 
5Burroughs  v.  Tradesmen's  Bank,  supra. 
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Where  the  check  is  afterward  paid  by  the  bank  only  nom- 
inal damages  are  recoverable,  together  with  any  fees  or 
costs  attendant  upon  dishonor  and  paid  by  the  drawer. 
Where  the  check  or  other  instrument  remains  unpaid  the 
damage  is  the  amount  of  the  instrument,  together  with 
interest  and  costs.  Expenses  reasonably  incurred  to  avoid 
the  consequences  of  the  breach  may  properly  be  regarded 
as  within  the  contemplation  of  the  parties.  Whether  in- 
jury to  credit  may  be  so  regarded  is  more  doubtful.  Aside 
from  the  case  of  Boyd  v.  Fitts1  there  seems  to  be  no  au- 
thority for  allowing  recovery  for  such  injury,  and  that  case 
is  expressly  rested  upon  Rolin  v.  Steward,2  in  which  the 
action  sounded  in  tort. 

Two  different  theories  have  been  advanced  as  to  the 
nature  of  the  tort  committed  by  a  bank  in  refusing,  when 
in  funds,  to  honor  a  depositor's  check.  The  general  theory 
is  that  it  is  an  unnamed  tort  analogous  to  a  slander  of  title 
or  disparagement  of  goods  or  credit.  "  It  is  a  species  of 
slander  of  credit  for  a  banker  to  refuse  to  honor  the  check 
of  his  customer  who  has  money  on  deposit  subject  to 
call."3  "  A  man's  reputation  may  also  be  injured  by  the 
deed  or  action  of  another  without  his  using  any  words; 
and  for  such  an  injury  he  has  an  action  on  the  case.  *  *  * 
A  banker  having  in  his  hands  sufficient  funds  belonging  to 
his  customer  dishonors  his  check  ;  the  customer  may  re- 
cover substantial  damages,  without  proof  of  special  dam- 
age ;  for  it  is  clear  that  such  an  act  must  injure  the 
customer's  reputation  for  solvency."4  "  It  is  a  discredit  to 
a  person,  and  therefore  injurious  in  fact,  to  have  a  draft 
refused  payment.  *  *  *  It  is  an  act  particularly  cal- 
culated to  be  injurious  to  a  person  in  trade."5  The  other 
theory  is  that  a  bank  is  a  quasi-public  agency  and  that  it  is  in 
accord  with  public  policy  to  hold  such  an  institution  liable 
upon  a  duty  created  by  the  law  and  to  award  substantial 
damages  for  its  breach.6  The  difficulty  with  this  theory 
is  that  it  is  based  upon  the  notion  that  this  particular  tort 
can  be  committed  only  by  a  bank,  whereas  it  is  clear  that 

x\\  Ir.  C.  L.  43.     2i4C  B.  595. 

3  Cooley  on  Torts,  2d  ed.  p.  238,  note.  See  also  Bishop  on  Non-Con- 
tract Law,  §  491.    4Odgers  on  Libel  and  Slander,  3d  ed.  p.  13. 

5  Lord  Tenterden  in  Marzetti  v.  Williams  (1830)  1  B.  &  Ad.  415. 

6  Patterson  v.  Marine  N.  B.  (1889)  130  Pa.  St.  419,  433. 
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any  person  under  an  obligation  to  honor  paper  may  pro- 
duce the  same  injury  to  credit  by  refusing  to  perform  the 
obligation.1  Moreover  a  banker  may  engage  in  business 
without  any  public  franchise  and  it  is  even  a  question 
whether  the  state  can  interfere  with  the  common  right  to 
engage  in  banking.2  It  seems,  therefore,  that  the  correct 
theory  of  this  tort  is  that  it  is  a  false  representation  as  to 
credit  made  by  a  person  who  is  under  an  express  or  implied 
promise  to  make  a  true  representation.  The  breach  of  the 
promise  is  also  a  breach  of  the  broader  legal  obligation  not 
to  make  a  false  representation  about  another,  or  another's 
business  credit,  calculated  to  influence  the  conduct  of  third 
persons  towards  him  to  his  damage. 

Whatever  the  true  theory  of  the  wrong  may  be  it  is 
well  settled  that  in  an  action  ex  delicto  for  the  redress  of  the 
wrong  substantial  general  damages  may  be  recovered.  In 
an  action  ex  contractu  the  plaintiff  is  limited  to  nominal 
damages  unless  he  pleads  and  proves  special  damages.  In 
the  action  ex  delicto  the  plaintiff  may  recover  substantial 
damages,  certainly  if  he  is  a  trader  or  has  a  general  com- 
mercial character  or  reputation,  without  alleging  or  prov- 
ing any  special  damages.  The  rules  governing  damages  in 
an  action  in  tort  by  a  depositor  for  the  wrongful  dishonor 
of  his  check  by  a  bank  may  be  briefly  stated  as  follows: 

(i)  The  depositor,  if  a  trader,  may  recover  substantial 
temperate  damages.3 

(2)  The  depositor  may  recover  such  special  damages  as 
he  alleges  and  proves,  provided  such  damages  be  the 
natural  and  probable  consequences  of  the  defendant's 
wrongul  act.4 

1  See  Boyd  v.  Fitts,  supra.     '  State  v.  Scougal  (1892)  3  So.  Dak.  55. 

3Marzetti  v.  Williams  (1830)  1  B.  &  Ad.  415  ;  Rolin  v.  Steward  (1854) 
14  C.  B.  595  ;  Larios  v.  Bonany  y  Gurety  (1873)  L.  R.  5  P.  C  346;  Patter- 
son v.  Marine  N.  B.  (1889)  130  Pa.  St.  419;  Schaffner  v.  Ehrman  (1891) 
139  111.  109;  Bank  of  Commerce  v.  Goos  (1894)  39  Neb.  437 ;  Atlanta 
N.  B.  v.  Davis  (1895)  96  Ga.  334;  Svendsen  v.  State  Bank  (1896)  64  Minn. 
Mann.  40;  First  N.  B.  v.  Railsback  (1899)  58  Neb.  248;  Davis  v.  Standard 
N.  B.  (1900)  50  N.  Y.  App.  Div.  210;  J.  M.James  Co.  v.  Continental 
Bank  (1900)  105  Tenn.  1  ;  Fleming  v.  Bank  of  New  Zealand  [1900]  A.  C. 
577  (P-   C.J. 

*  Larios  v.  Bonany  y  Gurety,  supra  ;  Bank  v.  Goos.  supra  ;  Fleming  v. 
Bank,  supra;  J.  M.  James  Co.  v.  Continental  Bank,  supra;  Dona  v. 
Bank  (1879)  5  Vict.  L.  R.  (Law)  393;  Robey  v.  Oriental  Bank  (1879)  2 
S.  C.  R.  N.  S.,  New  So.  Wales,  56. 
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(3)  If  wilfulness  and  malice  be  proved  damages  may  be 
recovered  for  injury  to  feelings  and  the  anxiety  and  humili- 
ation attendant  upon  the  wrongful  dishonor,1  or,  perhaps, 
punitive  damages.2 

(4)  If  the  depositor  be  not  a  trader  it  seems  he  cannot 
recover  for  general  damages  to  his  credit,  but  only  for  such 
special  damages  as  he  alleges  and  proves.3 

Marzetti  v.  Williams 4  is  a  leading  case  upon  these 
points,  although  but  for  the  gloss  upon  it  in  Rolin  v. 
Steward  5  it  might  easily  have  become  a  misleading  case. 
The  plaintiff  recovered  one  shilling  as  damages  for  the 
wrongful  dishonor  of  his  check  by  his  bankers.  The  error 
which  led  to  the  dishonor  was  speedily  discovered  and  the 
check  was  paid  the  day  following  its  dishonor.  The  de- 
fendant's counsel  contended  that  the  action  was  in  tort  and 
that  it  was  not  sustainable  without  proof  of  special  damage. 
The  court  seemingly  adopts  the  view  that  the  action  is  in 
tort  (although  it  says  that  whether  it  is  in  tort  or  assumpsit 
is  immaterial),  but  not  the  view  that  special  damages  must 
be  proved.  The  court,  however,  speaks  throughout  of  the 
plaintiff's  right  to  recover  "  nominal  damages."  Now  that 
would  be  very  misleading  were  it  not  for  the  fact  that  in 
the  later  case  of  Rolin  v.  Steward  this  is  explained  to  mean 
that  the  plaintiff  may  recover  without  proof  of  special  dam- 
ages, and  since  the  jury  had  fixed  the  damages  at  one  shil- 
ling, a  nominal  sum,  the  plaintiff  is  entitled  to  his  verdict. 
Williams,  J.,  says :  "In  that  case,  the  check  was  paid  on 
the  following  day  ;  and  that  may  account  for  the  shilling 
damage."  Equally,  if  the  jury  had  given  the  plaintiff  a 
substantial  temperate  sum  he  could  have  retained  that  also. 
Adopting  this  view  of  the  precedent  the  court  in  Rolin  v. 
Steward  allowed  a  verdict  for  substantial  damages  under 
precisely  similar  circumstances,  although  at  the  suggestion 
of  the  court  the  plaintiff  consented  to  reduce  it  from  500/.  to 
200/.  The  charge  sustained  in  Rolin  v.  Steward  was  that 
the  jury  "  ought  not  to  limit  their  verdict  to  nominal  dam- 
ages, but  should  give  the  plaintiff  such  temperate  damages 
as  they  should  judge  to  be  a  reasonable  compensation  for 

1  Davis  v.  Standard  N.  B.(  supra.     2  Patterson  v.  Marine  N.  B.,  supra. 
3  Bank  v.  Milvain  (1884)  10  Vict.  L.  R.  (Law)  3.    4  1  B.  &  Ad.  415. 
8i4C.  B.  595. 
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the  injury  he  must  have  sustained  from  the  dishonor  of  his 
checks."  On  the  appeal  the  court  said:  "Where  it  is 
alleged  and  proved  that  the  plaintiff  is  a  trader,  I  think  it  is 
equally  clear  that  the  jury,  in  estimating  the  damages,  may 
take  into  their  consideration  the  natural  and  probable  con- 
sequences which  must  result  to  the  plaintiff  from  the  de- 
fendant's breach  of  contract :  just  as  in  the  case  of  an 
action  for  slander  of  a  person  in  the  way  of  his  trade,  or  in 
the  case  of  an  imputation  of  insolvency  on  a  trader,  the 
action  lies  without  proof  of  special  damage." 

In  the  Pennsylvania  case,1  the  trial  judge  charged  the 
jury  that  they  might  give  substantial  damages,  and  if  they 
found  that  the  defendant  acted  unnecessarily  and  unrea- 
sonably they  might  give  punitive  damages.  This  was  sus- 
tained by  the  Supreme  Court,  although  as  the  damages 
did  not  seem  to  be  more  than  substantially  compensatory 
the  question  of  punitive  damages  was  not  much  considered. 
To  the  same  effect  are  other  recent  cases.2 

It  seems  that  such  general  substantial  damages  cannot 
be  awarded  unless  the  plaintiff  is  alleged  and  proved  to  be 
a  trader.  The  doctrine  laid  down  in  Rolin  v.  Steward  was 
limited  to  traders,  and  in  a  colonial  case3  the  point  was 
expressly  decided  that  a  farmer  whose  check  was  wrong- 
fully dishonored  could  not  recover  except  upon  proof  of 
special  damages.  It  was  said:  "A  plaintiff  who  is  not  a 
trader  has  no  mercantile  character  and  cannot  recover  more 
than  nominal  damages  unless  he  proves  special  damages. 
There  is  no  presumption  legitimately  deducible  that  a 
person  who  is  not  a  trader  suffers  substantial  damage  by 
the  dishonor  of  his  check."  Other  cases  impliedly  sus- 
tain the  same  doctrine.4 

The  plaintiff  may,  however,  allege  and  prove  special 
damages,  provided  they  be  the  natural  and  probable  con- 
sequence of  the  wrongful  dishonor.  But  he  cannot  give  in 
evidence  facts  intended  to  prove  special  damages,  unless  he 

1  Patterson  v.  Marine  N.  B.,  130  Pa.  St.  419. 

2  Schaff ner  v.  Ehrman,    139   111.    109;  Atlanta  N.    B.  v.  Davis,  96  Ga. 

334;  Svendsen  v.  State  Hank,  64  Minn.  40;  First  N.  B.  v.  Railsback,  58 
Neb.  248.     :!  Bank  v.  Mil  vain,  10  Vict.  L.  R.  3. 

4  It  is  usualy  said  that  the  averment,  "  plaintiff  is  a  trader,"  supplies 
the  lack  of  allegation  that  he  suffered  special  damages.  Schaffner  v. 
Ehrman,  139  111.  109;  J.  M.  James  Co.  v.  Bank,  105  Term.  1. 
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has  alleged  these  in  his  complaint  or  statement  ot  his  case, 
since  the  defendant  is  entitled  to  be  advised  in  advance  of 
a  purpose  to  prove  special  damages.  This  is  made  clear  in 
two  recent  cases.  In  one1  the  allegation  was  of  general 
loss  of  trade,  and  the  plaintiff  sought  to  prove  the  loss  of 
particular  customers.  It  was  held  that  the  evidence  was 
properly  rejected,  since  there  had  been  no  averment  of 
special  damages.  In  the  same  case  it  was  held  to  be  error 
to  exclude  evidence  of  general  impairment  of  credit  and 
custom  or  to  confine  recovery  to  nominal  damages.  In 
another  recent  case2  it  appears  from  the  fuller  report  of  the 
facts  in  the  colonial  report,3  that  the  plaintiff  had  not 
alleged  special  damages,  but  at  the  trial  sought  to  prove 
that  one  or  two  particular  persons  who  had  been  in  the 
habit  of  dealing  with  him  had  ceased  to  do  so  in  conse- 
quence of  the  dishonor  of  the  checks,  and  that  the  trial 
judge  admitted  this  evidence  over  the  defendant's  objec- 
tion. The  New  Zealand  Court  of  Appeal  held  such  proof 
inadmissible  unless  pleaded.  The  Privy  Council  evidently 
adopts  the  same  view,  and  directs  a  new  trial  unless  the 
verdict  for  general  damages  be  reduced  from  2,000/.  to 
500/. 

Special  damages  may  include  any  items  of  loss  not  too 
remote.  In  one  case4  the  plaintiff  recovered,  in  addition  to 
general  substantial  damages,  the  expenses  of  journeys  to 
the  place  of  trial  and  while  at  the  trial,  and  for  the  loss  of 
some  merchandise  which  he  had  felt  obliged  to  sell  in  order 
to  pay  the  dishonored  paper.  It  was  held  that  the  last  two 
items  were  too  remote.  His  verdict  for  $5,000  was  reduced 
to  $2,500.  In  another  case5  the  plaintiff  gave  a  check  for 
taxes,  and,  upon  its  dishonor,  was  arrested  for  obtaining  a 
tax  receipt  under  false  pretences.  He  alleged  the  arrest, 
and  the  disgrace  and  humiliation  attending  it,  as  elements 
of  special  damages ;  but  it  was  held  that  these  were  not  the 
natural  and  probable  consequences  of  the  dishonor. 

Special  damages  may,  of  course,  be  alleged  and  proved 

1  J.  M.  James  Co.  v.  Bank,  105  Term.  1. 

2  Fleming  v.  Bank  of  New  Zealand  [1900]  A.  C.  577  (P.  C). 

3  18  New  Zealand  Rep.  1. 

4  Larios  v.  Bonany  y  Gurety,  L.  R.  5  P.  C.  346. 

5  Bank  v.  Goos,  39  Neb.  437. 
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where  no  general  substantial  damages  could  be  awarded. 
Thus,  if  the  plaintiff  has  lost  his  mercantile  character  by 
himself  permitting  his  checks  to  be  dishonored  for  want  of 
funds  to  meet  them,  he  may  nevertheless  allege  and  prove 
special  damages  as  the  result  of  a  wrongful  dishonor  by  the 
bank.1  So  a  trader,  in  fact  insolvent,  may  show  that  but 
for  the  wrongful  dishonor  he  could  have  made  satisfactory 
arrangements  with  his  creditors.2 

Whether  punitive  damages  may  be  recovered  seems 
not  to  have  been  much  considered.  There  is  a  dictum  to 
the  effect  that  they  may  in  cases  of  wilful  or  malicious  dis- 
honor.3 Such  damages  are  allowed  in  aggravated  cases  of 
defamation.4  It  would  seem  that  a  wilful  and  malicious 
purpose  to  injure  the  credit  of  a  depositor  by  dishonoring 
his  checks  might  properly  be  rebuked  by  awarding  puni- 
tive damages  against  the  wrongdoer. 

The  disgrace  and  humiliation,  and  the  mental  anxiety 
suffered  by  a  depositor  in  consequence  of  the  wilful  and 
malicious  dishonor  of  his  checks  may,  perhaps,  be  regarded 
as  a  natural  and  probable  consequence  of  such  intentional 
wrong.  This  was  so  held  in  a  recent  decision.5  If  the 
wrong  consisted  in  a  defamatory  attack  upon  his  personal 
reputation,  this  would  be  clear.  Yet  a  trader  may  suffer  as 
much  humiliation  and  anxiety  in  consequence  of  an  attack 
upon  his  commercial  reputation  as  in  case  of  a  like  attack 
upon  his  private  character. 

Whether  similar  doctrines  are  applicable  to  the  failure  of 
a  bank  to  pay  a  bill  or  note  expressly  made  payable  at  the 
bank  by  a  depositor,  depends  upon  the  question  whether 
there  is  any  implied  undertaking  on  the  part  of  a  bank  to  pay 
such  paper  or  any  implied  request  from  the  depositor  that 
it  should  do  so.  It  is  sometimes  said  that  when  a  promissory 
note  is  made  payable  at  a  particular  bank,  where  the  maker 
keeps  a  deposit,  it  is  equivalent  to  a  check  drawn  by  him 
upon  the  bank.6     It  is  held,  on  the  other  hand,  that  so  far 

1  Doria  v.  Bank  (1879)  5  Vict.  L.  Rep.  (Law)  393. 

2  Robey  v.  Oriental  Bank  (1879)  2  Sup.  C.  Rep.  N,  S.,  New  South 
Wales,  56.     3  Patterson  v.  Marine  N.  B.  130  Pa.  St.  419. 

4  1  Sedg.  on  Dam.  §  377  ;  Odgers  on  L.  &  S.  3d  ed.  p.  339. 

Davis  v.  Standard,  N.  B.(  50  App,  Div.  210. 
6  Indig  v.  National  City  Bank  (1880)  80  N.  Y.   100.     See  2  Morse  on 
Banks,  S§  556-557. 
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from  there  being  any  obligation  on  the  part  of  a  bank  to 
pay  out  of  a  depositor's  account  a  note  or  bill  of  his  made 
payable  there,  the  bank  has  no  implied  authority  to  make 
such  payment  and  pays  at  its  peril  in  the  absence  of  express 
authority.1  This  question  is  met  in  the  Negotiable  Instru- 
ment Law2  by  the  provision  that,  "  where  the  instrument 
is  made  payable  at  a  bank  it  is  equivalent  to  an  order  to  the 
bank  to  pay  the  same  for  the  account  of  the  principal  debtor 
thereon."  It  would  seem,  therefore,  that  the  maker  or 
acceptor  who  makes  or  accepts  negotiable  paper  payable 
at  a  bank  where  he  has  a  deposit  sufficient  to  cover  the 
amount  of  the  paper  would,  under  this  statute,  have  an 
action  for  damages  against  the  bank  in  case  the  latter 
unjustifiably  refused  to  pay.  The  action  in  one  case3  was 
by  a  maker  of  a  promissory  note  payable  at  a  bank  where 
he  had  a  sufficient  deposit  to  meet  the  note,  but  the  case 
was  decided  upon  another  point,  the  court  expressly  declin- 
ing to  consider  whether  such  an  action  would  lie.  Most  of 
the  cases  that  have  heretofore  dealt  with  this  problem  have 
considered  only  the  question  whether  the  bank  may 
properly  pay  such  paper,  not  whether  it  is  under  a  legal 
obligation  to  do  so. 

Ernest  \V.  IIuffcut. 


'Grissom   v.    Commercial   N.  H.    (1889)    87    Tenn.    350.      Most  of  the 
authorities  pro  and  con  are  collected  and  discussed  in  this  case. 

2N.  Y.  Neg.  Inst.  Law,  §  147  (original,  §  87). 

3Brooke  v.  Tradesmen's  N.  13.,  69  Hun,  202. 
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BOARDS  OF  HEALTH. 

The  effectiveness  of  all  public  health  laws  depends  in 
last  analysis  upon  the  powers  of  the  boards  of  health  and 
health  officers  summarily  to  abate  nuisances.  But  the 
powers  which  may  be  given  to  such  officers  are  of  such  a 
character  that  their  exercise  may  result  in  a  serious  inva- 
sion of  the  rights  both  of  property  and  personal  liberty. 
The  abatement  of  unsanitary  conditions  may  easily,  and,  as 
a  matter  of  fact,  does  usually  involve  such  a  serious  restric- 
tion of  the  right  freely  to  use  property  that  the  value  of  the 
property  affected  may  be  seriously  diminished,  while  the 
claim,  often  made  by  health  officers,  of  the  right  in  times 
of  smallpox  epidemics  to  vaccinate  all  persons  who  have 
been  exposed  to  contagion,  or  to  place  in  a  hospital  for  con- 
tagious diseasesone  who  is  suffering  from  smallpox,  will,  if 
recognized,  of  necessity  result  in  a  most  serious  invasion  of 
that  right  to  control  one's  own  person  which  is  of  the  very 
essence  of  the  right  of  personal  liberty. 

It  is  thus  apparently  impossible  to  reconcile  the  protec- 
tion of  the  public  welfare  with  that  of  private  rights.  It  is 
therefore  necessary,  in  order  to  reach  a  satisfactory  solution 
of  the  questions  involved  in  the  exercise  of  their  powers  by 
health  officers,  that  care  be  taken,  on  the  one  hand,  not  to 
permit  the  desire  to  protect  private  rights  to  be  given  such 
weight  as  to  endanger  the  public  safety;  and,  on  the  other 
hand,  to  see  to  it  that  the  powers  of  health  officers  are  so 
exercised  and  are  subject  to  such  judicial  control  that  pri- 
vate rights  shall  not  be  sacrificed,  except  in  the  interest  of 
the  public  welfare. 

On  account  of  the  Fourteenth  Amendment  of  the  United 
States  Constitution  and  of  provisions  of  a  similar  character 
to  be  found  in  most  of  the  State  constitutions,  which 
prevent  the  taking  of  property  or  the  depriving  of  liberty 
without  due  process  of  law,  the  whole  matter  of  the  abate- 
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ment  of  nuisances  fortunately  is  subject  to  judicial  control. 
Not  merely  the  actions  of  health  officers  in  applying  a  law, 
like  similar  actions  of  all  administrative  officers,  but  also 
the  powers  which  the  legislature  may  grant  to  health 
officers  are  subject  to  the  control  of  the  courts.  This  con- 
trol, further,  is  exercised  both  by  the  State  courts  and  the 
Federal  courts.  Finally,  inasmuch  as  the  constitutional 
provisions  on  which  this  control  is  based  are  found  in  both 
the  Federal  and  the  State  constitutions,  we  may  have  a 
Federal  rule  and  a  State  rule  as  to  what  is  due  process  of 
law,  and  these  rules  may  differ,  if  the  State  rule  is  more 
rigorous  than  the  Federal  rule,  since  there  is  no  appeal  to 
the  Federal  courts  from  a  decision  of  a  State  court  that  an 
act  of  a  State  legislature  is  violative  of  either  the  Federal  or 
the  State  constitution. 

What  now  under  the  decisions  of  the  Supreme  Court  of 
the  United  States  and  under  the  decisions  of  the  State  courts 
are  the  powers  which  may  be  granted  to  health  officers? 
In  order  to  answer  this  question,  let  us  analyze  the  actions 
of  a  board  of  health  in  summarily  abating  a  nuisance. 

An  analysis  of  such  action  will  result  in  the  recognition 
of  three  distinct  actions:  First,  the  determination  that 
things  of  a  given  class  are  nuisances;  second,  the  deter- 
mination that  a  concrete  state  of  facts  fails  within  a  class  of 
things  which  have  been  held  to  be  nuisances;  and  third,  the 
causing  of  such  concrete  state  of  facts  to  cease  to  exist,  by 
action  taken  independently  of  any  other  authority.  The 
independence  of  this  action  is  what  constitutes  its  summary 
character.  The  judicial  remedies  offered  to  the  individual 
may  be  against  any  one  of  these  three  actions  taken  by 
health  officers.  But  as  a  result  of  our  legal  history,  which 
has  from  a  very  early  time  permitted  summary  actions  of 
the  third  class  which  has  been  distinguished,  these  remedies 
are  almost  exclusively  devoted  to  a  review  of  the  first  two 
classes  of  actions  and  particularly  to  the  first  class  of 
actions,  that  is  to  the  determination  that  a  class  of  things 
are  nuisances.  Let  us  take  up  these  three  classes  of  ac- 
tions, and, 

First,  The  power  to  declare  classes  of  things  to  be  nuisances. 
Here  it  is  well  to  remember,  first,  that,  as  a  result  of  a  long 
line   of   decisions    certain    classes  of   things  are    what   are 
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known  as  common  law  nuisances;  second,  that  the  legis- 
lature may  itself  declare  certain  things  to  be  nuisances,  and 
third,  may  delegate  to  administrative  bodies  the  right  to 
declare  to  be  nuisances  certain  conditions  existing  within 
the  territory  over  which  they  have  jurisdiction. 

So  far  as  common  law  nuisances  are  concerned,  the 
courts  are  supreme,  for  they  and  they  alone  finally  inter- 
pret the  common  law.  Boards  of  health  have  therefore 
no  power  to  enlarge  the  field  of  common  law  nuisances. 
So  far  as  concerns  the  second  and  third  classes,  the  powers 
of  the  courts  are  equally  broad,  for  they  have  planted 
themselves  upon  the  principle  that,  while  the  legislature 
and  its  delegate  may  declare  things  to  be  nuisances  which 
are  not  nuisances  without  such  action,  are  not,  in  other 
words  common  law  nuisances,  neither  the  legislature  nor 
its  delegate  may  declare  to  be  a  nuisance  what  is  really  not 
a  nuisance.  Thus  in  the  case  of  Yates  v.  Milwaukee,1  the 
Supreme  Court  of  the  United  States  enjoined  the  City  of 
Milwaukee  from  proceeding  to  remove  a  wharf  which  pro- 
jected beyond'  a  dock  line  established  by  such  city  under 
authority  of  a  State  statute  authorizing  the  city  to  restrain 
encroachments  and  obstructions  upon  a  river.  In  the 
course  of  the  opinion,  Mr.  Justice  Miller  says:  "It  is  a 
doctrine  not  to  be  tolerated  in  this  country  that  a  municipal 
corporation,  without  any  general  laws  either  of  the  city  or 
of  the  State  within  which  a  given  structure  can  be  shown 
to  be  a  nuisance,  can  by  its  mere  declaration  that  it  is  one, 
subject  it  to  removal.  *  *  *  We  are  of  opinion  that  the 
City  of  Milwaukee  cannot  by  creating  a  mere  artificial 
and  imaginary  dock  line  hundreds  of  feet  away  from  the 
navigated  part  of  the  river  and  without  making  the  river 
navigable  up  to  that  line,  deprive  riparian  owners  of  the 
rights  to  avail  themselves  of  the  navigable  channels  by 
building  wharves  and  docks  to  it  for  that  purpose." 

Thus  again  the  New  York  Court  of  Appeals  has  held 
that  the  legislature  may  not  prohibit  the  making  of  cigars 
in  tenement  houses  in  cities  of  over  500,000  inhabitants.2 
In  the  course  of  the  opinion  it  is  said  :  "  Generally  it  is  for 
the  legislature  to  determine  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  secure  the  public 

1 10  Wall.  497.      2  Matter  of  Jacobs,  98  N.  Y.  98. 
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comfort  and  safety,  and  while  its  measures  are  calculated, 
intended,  convenient  and  appropriate  to  accomplish  these 
ends,  the  exercise  of  its  discretion  is  not  subject  to  review 
by  the  courts.  But  they  must  have  some  relation  to  these 
ends.  Under  the  mere  guise  of  police  regulations  per- 
sonal rights  and  private  property  cannot  be  arbitrarily  in- 
vaded and  the  determination  of  the  legislature  is  not  final 
or  conclusive.  If  it  passes  an  act  ostensibly  for  public 
health  and  thereby  destroys  or  takes  away  the  property  of 
a  citizen  or  interferes  with  his  personal  liberty,  then  it  is 
for  the  courts  to  scrutinize  the  act  and  see  whether  it 
relates  to  and  is  convenient  and  appropriate  to  promote 
the  public  health.  It  matters  not  that  the  legislature  may 
in  the  title  of  the  act  or  in  its  body  declare  that  it  is  in- 
tended for  the  improvement  of  the  public  health.  Such  a 
declaration  does  not  preclude  the  courts  and  they  must  yet 
determine  the  fact  declared  and  enforce  the  supreme  law." 
Further,  the  legislature  may,  subject  to  these  same  limi- 
tations, delegate  the  power  to  declare  classes  of  things  to 
be  nuisances  to  local  bodies  and  local  boards  of  health.1 
Thus,  for  example,  it  has  been  held  that  the  legislature 
may  delegate  to  the  counsel  of  a  municipal  corporation  the 
right  to  pass  ordinance  providing  for  the  compulsory  vac- 
cination of  all  inhabitants  of  the  city  and  preventing  chil- 
dren from  going  to  school  who  have  not  been  vaccinated.2 
It  has,  however,  been  held  that  a  general  power  to  super- 
vise the  public  health  and  to  pass  regulations  whose  pur- 
pose is  to  prevent  the  spread  of  contagious  diseases  will 
not  justify  the  passage  by  a  State  board  of  health  of  an 
order  that  all  children  must  be  vaccinated  before  they  are 
permitted  to  attend  the  public  schools,  where  there  is  no 
immediate  danger  of  an  epidemic  of  smallpox  in  the  par- 
ticular locality  to  which  the  order  may  refer.3  It  has 
even  been  intimated  that  the  legislature  may  not  under  any 
conditions  vest  such  a  legislative  power  in  a  board  of 
health.4     A   similar  decision    has   been    reached    in    New 

1  People  v.  Polinsky,  73  N.  Y.  65 ;  Metropolitan  Board  of  Health  v. 
Heister,  37  N.  Y.  661. 

2  Morris  v.  Columbus,  102  Ga.  792;   Duffield  v.  School  District,  162 
Pa.  St.  456.    See  also  Abeel  v.  Clark,  84  Cal.  226. 

3  See  Potts  v.  Green,  167  111.  67.     *  See  State  v.  Burdge,  95  Wis.  390. 
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York,  where  it  has  been  held  that  the  authority  to  isolate 
persons  exposed  to  contagious  diseases  does  not,  where 
vaccination  is  not  compulsory  by  law,  justify  the  quaran- 
tining of  one  who  refuses  to  be  vaccinated  and  who  is  not 
shown  to  have  been  exposed  to  contagious  disease  except 
by  evidence  that  he  has  been  carrying  on  an  express  busi- 
ness in  a  neighborhood  in  which  many  cases  of  smallpox 
have  existed.1  In  another  New  York  case,2  decided  in  1895, 
the  judge  says,  "  To  vaccinate  a  person  against  his  will 
without  legal  authority  so  to  do  is  an  assault." 

Second:  The  determination  that  given  conditions  fall  within 
a  well-recognized  class  of  nuisances.  The  main  question  which 
arises  here  is  whether  it  is  within  the  power  of  the  legisla- 
ture to  confer  upon  administrative  authorities  the  power 
finally  to  determine  that  certain  conditions  fall  within  a 
well- recognized  class  of  nuisances. 

There  are  very  few  cases  upon  this  point,  altho^^h 
there  are  numerous  dicta  which  are  absolutely  conflicting. 
Let  us  consider  the  question  first  from  the  point  of  view  of 
the  Constitution  of  the  United  States;  in  other  words  let  us 
see  what  is  the  due  process  of  law  called  for  by  the  Four- 
teenth Amendment.  For  the  main,  if  not  the  only,  objection 
to  vesting  this  power  of  final  determination  in  boards  of 
health  or  administrative  bodies  generally  is  that  an  admin- 
istrative proceeding  which  finally  determines  is  not  due 
process  of  law. 

The  United  States  Supreme  Court  has  consistently 
refused  to  give  us  a  definition  of  due  process  of  law,  pre- 
ferring to  decide  as  concrete  cases  come  before  it  whether 
the  methods  followed  in  such  cases  are  consistent  with  the 
Constitution.  Thus  it  is  said  in  Davidson  v.  New  Orleans3: 
"  It  must  be  confessed,  however,  that  the  constitutional 
meaning  or  value  of  the  phrase  'due  process  of  law' 
remains  to-day  without  that  satisfactory  precision  of  defini- 
tion which  judicial  decisions  have  given  to  nearly  all  the 
other  guarantees  of  personal  rights  found  in  the  constitutions 
of  the  several  States  and  of  the  United  States.  *  *  *  In 
fact  it  would  seem  from  the  character  of  many  of  the  cases 
before  us  and  the  arguments  made  in  them  that  the  clause 

1  In  re  Smith,  1 14  N.  Y.  68.     2  Matter  of  Walters,  84  Hun,  457. 
3  97  U.  S.  108. 
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under  consideration  is  looked  upon  as  a  means  of  bringing 
to  the  test  of  the  decision  of  this  court  the  abstract  opinions 
of  every  unsuccessful  litigant  in  a  State  court  of  the  justice 
of  the  decision  against  him  and  of  the  merits  of  the  legisla- 
tion on  which  such  a  decision  may  be  founded.  If,  there- 
fore, it  were  possible  to  define  what  it  is  for  a  State  to 
deprive  a  person  of  life,  liberty  or  property  without  due 
process  of  law  in  terms  which  would  cover  every  exercise 
of  power  thus  forbidden  by  the  State  and  exclude  those 
which  are  not,  no  more  useful  construction  could  be 
furnished  by  this  or  by  any  other  court  to  any  part  of  the 
fundamental  law. 

"  But  apart  from  the  imminent  risk  of  a  failure  to  give 
any  definition  which  would  be  at  once  perspicuous,  com- 
prehensive and  satisfactory,  there  is  wisdom  we  think  in  the 
ascertaining  of  the  intent  and  application  of  such  an 
important  phrase  in  the  Federal  Constitution  by  the 
gradual  process  of  judicial  inclusion  and  exclusion  as  the 
cases  presented  for  decision  shall  require  with  the  reason- 
ing on  which  such  decisions  may  be  founded.  This  court 
is,  after  an  experience  of  nearly  a  century,  still  engaged  in 
defining  the  obligation  of  contracts,  the  regulation  of  com- 
merce, and  other  powers  conferred  on  the  Federal  Govern- 
ment or  limitations  imposed  upon  the  States." 

The  statement  made  by  the  Supreme  Court  which 
approaches  most  nearly  to  a  definition  of  due  process 
of  law  is  that  made  in  the  case  of  Pennoyer  v.  Neff,1 
where  it  is  said  that  due  process  of  law,  so  far  as  concerns 
judicial  proceedings,  means  "  the  course  of  legal  proceed- 
ings according  to  those  rules  and  principles  which  have 
been  established  in  our  system  of  jurisprudence  for  the  pro- 
tection of  private  rights.  To  give  such  proceedings  any 
validity  there  must  be  a  tribunal  competent  by  its  jurisdic* 
tion— that  is,  by  the  law  of  its  creation — to  pass  upon  the 
subject  matter  of  the  suit;  and  if  that  involves  merely  a 
determination  of  the  personal  liability  of  the  defendant  he 
must  be  brought  within  its  jurisdiction  by  service  of  process 
within  the  State  or  his  voluntary  appearance." 

Further  the  court  has  said2  that   due    process  of  law 
'  does  not  necessarily  imply  that    all    trials    in    the    State 
1  95  U.  S.  714.     -  Walker*/.  Sauvinet.  92  U.  S.  90. 
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courts  affecting  the  property  of  persons  must  be  by  jury. 
The  requirement  of  the  constitution  is  met  if  the  trial 
is  had  according  to  the  settled  course  of  judicial  pro- 
ceedings. Due  process  of  law  is  process  according  to 
the  law  of  the  land.  This  process  in  the  States  is  reg- 
ulated by  the  law  of  the  State.  Our  power  over  that  law 
is  only  to  determine  whether  it  is  in  conflict  with  the 
supreme  law  of  the  land, — that  is  to  say,  with  the  constitu- 
tion and  laws  of  the  United  States  made  in  pursuance 
thereof, — or  with  any  treaty  made  under  the  authority  of  the 
United  States.  Art.  6  Const.  Here  the  State  court  has 
decided  that  the  proceeding  [that  is,  a  trial  in  a  civil  case 
without  a  jury]  was  in  accordance  with  the  law  of  the  State, 
and  we  do  not  find  that  to  be  contrary  to  the  Constitution 
or  any  law  or  treaty  of  the  United  States." 

These  two  decisions  would  indicate,  first,  that  due  proc- 
ess of  law  is  to  be  determined  by  the  State  legislature, 
subject  to  the  approval  of  the  United  States  Supreme 
Court;  and  second,  that  any  judicial  proceeding  is  due 
process  of  law  where  the  tribunal,  before  which  the  pro- 
ceeding is  had,  has  by  the  law  of  the  State  jurisdiction  of 
the  subject  matter,  and,  in  case  of  a  determination  of  per- 
sonal liability,  where  the  defendant  has  notice  and  an 
opportunity  to  be  heard. 

These  cases  do  not,  however,  decide  whether,  if  these 
conditions  are  observed,  a  final  determination  by  an  admin- 
istrative authority  is  due  process  of  law,  but  several  other 
decisions  of  the  Supreme  Court  have  settled  the  question 
that  in  the  classes  of  cases  to  which  they  refer  such  a  deter- 
mination is  due  process  of  law. 

In  the  first  place  it  has  been  held  that,  if  the  law  so  pro- 
vides, the  ascertainment  by  the  administrative  officers  of 
the  government  of  the  amount  of  indebtedness  due  the 
government  from  one  of  its  officers  who  is  a  receiver  of 
public  moneys,  is  due  process  of  law,  even  if  the  law  pro- 
vides that  the  indebtedness  so  determined  is  to  be  collected 
summarily  without  resort  to  the  courts;  in  other  words, 
that  it  is  due  process  of  law  to  provide  that  the  determina- 
tion of  administrative  officers  shall  in  such  cases  have  the 

force  and  effect  of  the  judgment  of  a  court.1 

1  Murray's  Lessee  z/.Hoboken  Land  &  Improvement  Co.,  18  How.  372. 
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In  the  second  place  the  determination  by  administrative 
officers  of  the  amount  of  taxes  a  given  individual  shall  pay 
is  held,  in  the  case  of  a  license  tax,  to  be  due  process  of  law, 
even  if  such  individual  has  had  no  opportunity  to  be  heard 
before  the  authority  assessing  the  tax,  provided,  however, 
that  the  law  gives  such  individual  the  power  to  sue  out  an 
injunction  to  restrain  the  collection  of  the  tax.1 

Finally,  it  is  held  that  it  is  due  process  of  law  to  vest  in 
administrative  officers  the  final  determination  as  to  the 
right  of  an  alien  to  land  in  the  United  States  under  a  statute 
excluding  certain  classes  of  aliens  from  admission  into  the 
United  States.  In  the  case  of  Nishimura  Ekiu  v.  United 
States2  Mr.  Justice  Gray,  who  delivered  the  opinion  of  the 
court,  said  :  "  The  final  determination  of  these  facts  [that 
is  the  facts  on  which  the  right  of  an  alien  to  land  depends] 
may  be  entrusted  by  Congress  to  executive  officers,  and  in 
such  a  case  as  in  all  others  in  which  a  statute  gives  a  dis- 
cretionary power  to  an  officer  to  be  exercised  by  him  upon 
his  sole  opinion  of  certain  facts,  he  is  made  the  sole  and 
exclusive  judge  of  the  existence  of  those  facts,  and  no  other 
tribunal,  unless  expressly  authorized  by  law  to  do  so,  is  at 
liberty  to  re-examine  or  controvert  the  sufficiency  of  the 
evidence  on  which  he  acted." 

On  their  face  these  decisions,  or  rather  the  opinions  in 
which  they  are  given,  would  seem  to  go  a  long  way 
towards  laying  down  the  rule  that  it  is  perfectly  consistent 
with  due  process  of  law  to  vest  in  administrative  officers 
the  final  determination,  after  a  hearing  of  the  persons  con- 
cerned, of  fa.cts  upon  which  the  right  to  property  or  liberty 
depends.  On  the  other  hand  it  is  to  be  remembered  that 
these  cases,  that  is,  cases  of  government  officials,  tax  cases 
and  cases  of  the  admission  of  aliens  were  decided  largely 
in  view  either  of  historical  considerations  or  of  the  plenary 
power  of  the  government  to  expel  aliens.  One  noticeable 
reason  for  the  decision  both  in  the  case  of  Murray's  Lessee 
v.  The  Hoboken  Land  &  Improvement  Company,  and  in 
that  of  McMillen  v.  Anderson  was  the  historical  usage  of 
the  English  Crown  and  the  American  Governments,  while 
the  fact  that  Ekiu  was  an  alien  who  never  had  a  domicile  in 
the  United  States,  had  just  as  much  effect  on  the  decision 
'McMillin  v.  Anderson,  95  U.  S.  37.      ^142  U.  S.  651. 
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in  her  case.  It  cannot  therefore  be  said  that  under  the 
decisions  of  the  United  States  Supreme  Court  it  is  at  all 
certain  that  the  final  determination  of  the  existence  of  a 
nuisance  may  constitutionally  be  vested  in  a  board  of 
health. 

When  we  come  to  the  consideration  of  the  rule,  as  it 
has  been  laid  down  by  the  courts  of  the  various  States,  we 
cannot  be  much  more  certain  than  we  are  in  the  case  of  the 
decisions  of  the  United  States  Supreme  Court,  for,  while 
there  are  a  number  of  cases  which  would  seem  to  indicate 
that  this  power  of  final  determination  may  constitution- 
ally be  vested  in  boards  of  health,  these  cases  are  as  a  rule 
pretty  early  in  point  of  time,  and  the  later  dicta  of  the 
courts  would  seem  tp  indicate  a  tendency  to  depart  from 
the  early  rule.  The  decisions  which  have  been  made  upon 
this  subject  may  be  put  into  two  classes :  In  the  first  class 
are  those  which  recognize  that  the  determination  of  boards 
of  health  with  regard  to  the  existence  of  a  nuisance  is,  pro- 
vided a  hearing  is  given  to  the  party  affected,  final,  so  far 
as  any  collateral  proceeding  is  concerned.  But,  a  condi- 
tion of  the  finality  of  such  a  determination  of  an  adminis- 
trative authority,  is  the  possibility  of  reviewing  it  by 
some  direct  judicial  proceeding  like  certiorari.  When 
it  is  remembered  that  at  the  time  these  decisions  were 
made  certiorari  was  made  use  of  merely  to  review  ques- 
tions of  jurisdiction  and  regularity  of  proceedings,  it  will 
be  seen  that  the  finality  of  the  determination  upon  the 
question  of  fact  was  really  not  much  encroached  upon.  It 
may  therefore  be  said  that  this  first  class  of  decisions  goes 
a  long  way  towards  supporting  the  proposition  that  the 
determination  of  a  board  of  health  as  to  the  existence  of  a 
nuisance  may  constitutionally  be  made  final.  The  decis- 
ions in  question  are  Van  Wormer  v.  The  Mayor,  &c,  of 
Albany,1  and  Green  v.  The  Mayor  of  Savannah.2  In  the 
former  case  it  was  held  that  a  determination,  made  after  a 
hearing,  that  a  thing  was  a  nuisance,  not  overruled  by  direct 
proceedings,  such  as  certiorari,  could  not  be  reviewed  in  an 
action  for  trespass  brought  against  a  health  officer,  and 
that  it  was  not  error  in  such  an  action  to  refuse  evidence 
that  the  thing  complained  of  was  not  actually  a  nuisance.  In 

1  15  Wend.  162.     26  Ga.  1. 
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the  second  case  the  legislature  had  given  the  city  council 
the  right  to  prohibit  the  growing  of  rice  within  a  certain 
distance  of  the  City  of  Savannah.  The  council  passed  an 
ordinance  to  that  effect,  which  required  the  mayor  to  order 
anyone  growing  such  rice  to  destroy  it  if  growing,  or  to 
appear  before  the  council  at  the  time  and  place  to  be  speci- 
fied'in  the  order  to  show  cause  why  the  rice  should  not  be 
destroyed.  Green  received  such  an  order  from  the  mayor 
and  appeared  by  introducing  testimony,  whereon  the  coun- 
cil ordered  the  growing  rice  to  be  destroyed.  Appeal  was 
taken  to  the  courts  to  review  by  certiorari  this  decision. 
The  court  refused  to  issue  the  writ  on  the  ground  that  the 
decision  of  the  council  was  final. 

The  second  class  of  cases  seems  to  consider  that  such  a 
determination  may  be  made  final  regardless  of  the  possibil- 
ity of  reviewing  it  in  any  direct  proceeding.  These  are 
Kennedy  v.  The  Board  of  Health,1  and  Metropolitan  Board 
of  Health  v.  Heister.3  The  first  case  holds  that  a  deter- 
mination of  a  board  of  health  that  a  thing  is  a  nuisance  is 
final  under  the  Pennsylvania  statute,  and  that  on  a  suit  to 
collect  expenses  or  abate  the  nuisance  the  defendants  could 
not  offer  evidence  to  show  that  there  was  no  nuisance.  In 
the  second  case  the  court  says  :  "  Before  leaving  the  con- 
sideration of  this  constitutional  objection  [namely  that  one 
is  being  deprived  of  property  without  due  process  of  law 
and  without  trial  by  jury],  it  ought,  perhaps,  to  be  observed 
that  the  act  provides  for  notice  to  the  party  affected,  before 
the  judgment  finally  passed  against  him.  In  substance  the 
board  upon  the  evidence  before  it  determine  that  the  prima 
facie  case  exists  requiring  their  action.  In  the  present 
instance  after  such  preliminary  determination  made,  notice 
was  given  to  Heister  of  what  had  been  done  and  that  he 
could  be  heard  upon  the  subject,  with  his  witnesses,  at  a 
time  designated.  This  gave  the  same  protection  to  all  of 
his  rights  as  if  notice  had  been  served  upon  him  before  any 
preliminary  proceedings  had  been  taken.  He  refuses  to  liti- 
gate before  the  courts  the  question  whether  his  pursuit  is 
dangerous  to  the  public  health.  He  cannot  complain  now 
that  their  judgment  upon  the  facts  is  to  be  held  conclusive 
upon  him."  As  a  result  the  court  refused  to  issue  an  injunc- 
1  2  Pa.  St.  366.      2  37  N.  Y.  661. 
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tion  to  prevent  the  enforcement  of  the  order  of  the  board 
of  health  to  abate  the  nuisance. 

It  may  be  said,  therefore,  that  the  cases  actually  de- 
cided on  this  point  recognize  that  the  power  of  determin- 
ing finally  the  existence  of  a  nuisance  may  be  vested  in  a 
board  of  health,  certainly,  so  far  as  subsequent  collateral 
proceedings  are  concerned,  while  some  of  the  cases  would 
seem  to  go  to  the  extent  of  recognizing  the  finality  of 
such  a  determination,  even  in  direct  proceedings  taken  to 
review  it. 

In  support  of  the  rule  thus  laid  down  are  to  be  found  a 
number  of  dicta  in  the  State  courts.  The  strongest  of  these 
is  that  found  in  Salem  v.  The  Eastern  R.  R.  Co.1  In  this 
case  a  board  of  health  acting  under  the  authority  of  a  State 
statute  ordered  a  railroad  company  to  abate  a  nuisance,  and, 
on  the  failure  of  the  company  to  obey  the  order,  proceeded 
itself  to  abate  the  nuisance.  After  abatement  the  board 
brought  an  action  to  recover  the  expenses  caused  by  its 
action.  The  principal  question  before  the  court  was 
whether  the  determination  of  the  board  of  health  that  a 
nuisance  existed  was  subject  to  review  in  such  an  action. 
The  court  held  that  it  was,  but  because  the  board  was  at- 
tempting to  impose  upon  the  railroad  company  a  personal 
liability.  In  the  course  of  its  opinion  the  court  said  the 
determination  by  a  board  of  health  "  of  questions  of  discre- 
tion and  judgment  in  the  discharge  of  their  duties  is  un- 
doubtedly in  the  nature  of  a  judicial  decision,  and  within 
the  scope  of  the  power  conferred  and  for  the  purposes  for 
which  the  determination  is  required  to  be  made  it  is  conclu- 
sive. It  is  not  to  be  impeached  or  set  aside  for  error  or 
mistake  of  judgment,  or  to  be  reviewed  in  the  light  of  new 
or  additional  facts.  The  officer  or  board  to  whom  such 
determination  is  confided,  and  all  those  employed  to  carry 
it  into  effect  or  who  may  have  occasion  to  act  upon  it  are 
protected  by  it  and  may  sately  rely  upon  its  validity  for 
their  defence." 

This  dictum  would  seem  to  extend  the  principle  that  was 
laid  down  in  the  cases  to  which  reference  has  been  made 
beyond  the  rule  which  the  United  States  Supreme  Court 
and  the  State  courts  have  recognized,  namely,  that  a  deter- 

1  98  Mass.  431. 
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mination  made  by  an  administrative  authority  after  a  hearing 
and  notice  might  be  made  final.  So  far,  however,  as  it 
adopts  the  principle  of  the  finality  of  the  determination  of 
the  board  of  health  as  to  the  existence  of  the  nuisance 
where  no  attempt  is  made  to  impose  a  personal  liability  on 
anyone  charged  with  maintaining  such  nuisance,  it  must  be 
considered  as  in  line  with  the  cases  to  which  reference  has 
been  made. 

Another  dictum  is  to  be  found  in  a  recent  case  in  the 
New  York  Court  of  Appeals,  namely,  People  ex  rel.  Copcutt 
v.  The  Board  of  Health.1  This  case  decided  that  a 
certiorari  would  not  issue  to  review  a  decision  of  a  board  of 
health  that  a  nuisance  existed  where  no  opportunity  to  be 
heard  had  been  given  by  law  to  the  persons  whose  mainte- 
nance of  the  nuisance  was  complained  of,  since  such  a  de- 
cision was  not  a  judicial  act,  and  a  certiorari  is  not  under 
the  New  York  decisions  to  be  issued  except  to  review  a 
judicial  act.  In  the  course  of  the  opinion  Judge  Earl  said  : 
"  The  question  may  be  asked,  how  can  these  provisions 
conferring  powers  upon  boards  of  health  to  interfere  with 
and  destroy  property,  and  to  impose  penalties  and  create 
crimes,  stand  with  the  constitution  securing  to  every 
person  due  process  of  law  before  his  property  or  personal 
rights  or  liberty  can  be  interfered  with  ?  The  answer  must 
be  that  they  could  not  stand  if  we  were  obliged  to  hold 
that  the  acts  referred  to  made  the  determinations  of  the 
board  of  health  as  to  the  existence  of  nuisances  final  and 
conclusive  upon  the  owners  of  the  premises  whereon  they 
are  alleged  to  exist.  Before  such  a  final  and  conclusive 
determination  could  be  made,  resulting  in  the  destruction 
of  property,  the  imposition  of  penalties  and  criminal  pun- 
ishments, the  party  proceeded  against  must  have  a  hearing, 
not  as  a  matter  of  favor,  but  as  a  matter  of  right,  and  the 
right  to  a  hearing  must  be  found  in  the  act."  This  dictum 
it  is  true  is  not  nearly  so  strong  as  that  in  Salem  v.  The 
Eastern  R.  R.  Co.,  but  it  cannot  be  denied  that  it  would 
seem  to  intimate  that  in  case  a  determination  had  been 
reached  after  a  hearing  which  had  been  guaranteed  to  the 
individual  by  the  statute,  such  determination  might  con- 
stitutionally  be  made  final. 

1  140  N.  Y.  1. 
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Opposed  to  the  rule  laid  down  in  these  decisions  and 
these  dicta  is  a  dictum  in  a  recent  case  in  the  Court  of  Ap- 
peals, namely,  Department  of  Health  of  New  York  City  v. 
The  Rector,  &c,  of  Trinity  Church.1  This  case  decided 
that  a  penalty  might  be  recovered  for  violation  of  an  order 
of  the  Health  Department  to  comply  with  the  law  requiring 
"  water  to  be  furnished  in  sufficient  quantity  at  one  or  more 
places  in  each  floor  "  of  any  house  occupied  by  one  or  more 
families,  although  such  order  was  given  without  notice.  In 
the  course  of  the  opinion  Judge  Peckham  says:  "Where 
property  of  an  individual  is  to  be  condemned  and  abated  as 
a  nuisance  it  must  be  that  somewhere  between  the  institu- 
tion of  the  proceedings  and  the  final  result  the  owner  shall 
be  heard  in  the  courts  upon  that  question,  or  else  he  shall 
have  an  opportunity  .when  calling  upon  those  persons  to 
destroy  his  property  to  account  for  the  same,  to  show  that 
the  alleged  nuisance  was  not  in  fact.  No  decision  of  a 
board  of  health,  even  if  made  on  a  hearing,  can  conclude 
the  owner  upon  the  question  of  nuisance." 

In  support  of  this  statement  the  judge  cites  the  Copcutt 
case  which,  as  has  been  shown,  does  not  support  the  prop- 
osition here  made,  and  the  case  of  Millers.  Horton,2  which 
merely  says  that  the  decision  is  subject  to  review  where 
there  is  no  notice  or  hearing.  It  is  indeed  true  that  the  opin- 
ion in  Miller  v.  Horton  does  disapprove  of  the  dictum  in  Sa- 
lem v.  The  Eastern  R.  R.  Co.  as  to  the  finality  of  the  deter- 
mination of  a  health  board  as  to  the  existence  of  a  nuisance. 
But  it  will  be  remembered  that  this  dictum  claimed  finality 
for  a  determination  made  without  notice  or  a  hearing. 
Judge  Peckham  finally  cites  the  case  of  Hutton  v.  The  City 
of  Camden.3  This  case  decided  that  a  determination  of  a 
board  of  health  made  without  a  hearing  and  otherwise  in 
a  distinctly  irregular  way  would  be  reviewed  by  the  courts 
in  an  action  to  recover  expenses  caused  by  the  action  of 
the  court  in  abating  a  nuisance  not  abated  by  the  person 
maintaining  it  after  he  had  received  an  abatement  order 
from  the  board  of  health,  but  while  the  decision  is  not  in 
point,  there  is  a  dictum  in  the  opinion  which  supports  the 
position  taken  by  Judge  Peckham.  It  is  said:  "  There  is  an 
infirmity  in  all  proceedings  of  this  nature  which  lies  deeper 

1  145  N.  Y.  32.     2i52  Mass.  540.     339  N.  J.  Law,  122. 
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than  the  one  just  noted.  Assuming  the  power  in  this  board 
derived  from  the  legislature  to  adjudge  the  facts  of  the  ex- 
istence of  a  nuisance,  and  also  assuming  such  jurisdiction 
to  have  been  regularly  exercised  and  upon  notice  to  the  par- 
ties interested,  still  I  think  it  is  obvious  that  in  a  case  such 
as  that  before  this  court,  the  finding  ol  the  sanitary  board 
cannot  operate  in  any  respect  as  a  judgment  at  law  upon 
the  rights  involved.  It  will  require  but  little  reflection  to 
satisfy  any  mind,  accustomed  to  judge  by  legal  standards, 
of  the  truth  of  this  remark.  To  fully  estimate  the  character 
and  extent  of  the  power  claimed  will  conduct  to  its  instant 
rejection.  The  authority  to  decide  when  a  nuisance  exists  is 
an  authority  to  find  facts,  to  estimate  their  force  and  to  ap- 
ply rules  of  law  to  the  case  thus  made.  This  is  a  judicial 
function,  and  it  is  a  function  applicable  to  a  numerous  class 
of  important  interests.  The  use  of  land  and  buildings,  the 
enjoyment  of  water  rights,  the  practice  of  many  trades  and 
occupations  and  the  business  of  manufacturing  in  particular 
localities,  all  fall,  on  some  occasions  in  important  respects 
within  its  sphere.  To  say  to  a  man  that  he  shall  not  use  his 
property  as  he  pleases,  under  certain  conditions,  is  to  de- 
prive him  pro  tanto  of  the  enjoyment  of  such  property.  To 
find  conclusively  against  him,  that  a  state  of  facts  exists 
with  respect  to  the  use  of  his  property  or  the  pursuit  of  his 
business  which  subjects  him  to  the  condemnation  of  the  law 
is  to  affect  his  rights  in  a  vital  point.  The  next  thing  to  de- 
priving a  man  of  his  property  is  to  circumscribe  him  in  its 
use,  and  the  right  to  use  property  is  as  much  under  the  pro- 
tection of  the  law  as  the  property  itself,  in  any  other  as- 
pect, is,  and  the  one  interest  can  no  more  be  taken  out  of 
the  hands  of  the  ordinary  tribunals  than  the  other  can.  If 
a  man's  property  cannot  be  taken  away  from  him  except 
upon  trial  by  jury,  or  by  the  exercise  of  the  right  of  emi- 
nent domain  upon  compensation  made,  neither  can  he,  in 
any  other  mode,  be  limited  in  the  use  of  it.  The  right  to 
abate  public  nuisances,  whether  we  regard  it  as  existing  in 
the  municipalities,  or  in  the  community,  or  in  the  hand  of 
the  individual,  is  a  common  law  right,  and  is  derived  in 
every  instance  of  its  exercise  from  the  same  source — that 
of  necessity.  It  is  akin  to  the  right  of  destroying  property 
for  the  public  safety,  in  case  of  the  prevalence  of  a  devastat- 
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ing  tire  or  other  controlling  exigency.  But  the  necessity 
must  be  present  to  justify  the  exercise  of  the  right,  and 
whether  present  or  not,  must  be  submitted  to  a  jury  under 
the  guidance  of  a  court.  The  finding  of  a  sanitary  com- 
mittee or  of  a  municipal  council  or  of  any  other  body  of  a 
similar  kind,  can  have  no  effect  whatever,  for  any  other 
purpose,  upon  the  ultimate  disposition  of  a  matter  of  this 
kind.  It  cannot  be  used  as  evidence  in  any  legal  proceeding 
for  the  end  of  establishing,  finally,  the  fact  of  nuisance,  and 
if  it  can  be  made  testimony  for  any  purpose,  it  would  seem 
that  it  can  be  such  only  to  show  that  the  persons  acting  in 
pursuance  of  it  were  devoid  of  that  malicious  spirit  which 
sometimes  aggravates  the  trespass  and  swells  the  damages. 
I  repeat  that  the  question  of  nuisance  can  conclusively  be 
decided,  for  all  legal  uses,  by  the  established  courts  of  law 
or  equity  alone,  and  that  the  resolutions  of  officers  or  of 
boards  organized  by  force  of  municipal  charters,  cannot,  to 
any  degree,  control  such  decision." 

This  review  of  the  decisions  and  dicta  in  the  State  courts 
upon  this  question  and  of  cases  on  somewhat  analogous 
questions  in  the  Supreme  Court  of  the  United  States 
would  seem  to  indicate  that  it  is  constitutional  from  the 
point  of  view  both  of  the  United  States  Constitution  and  of 
the  State  constitutions  to  vest  in  boards  of  health  the  power 
of  finally  determining  that  concrete  conditions  fall  within  a 
well  recognized  class  of  nuisances. 

Third:  Summary  proceedings  for  abatement.  Whatever 
doubt  there  may  be  as  to  powers  of  boards  of  health  in  other 
respects,  there  is  no  doubt  whatever  of  their  right  summa 
rilv  and  without  judicial  process  to  abate  well  recognized 
nuisances,  even  if  such  abatement  results  in  the  destruction 
of  property.  This  proposition  is  based  upon  the  further 
proposition  that  the  things  complained  of  are  actually 
nuisances.  While  an  actual  nuisance  may  be  summarily 
abated,  any  one,  even  a  health  officer,  who  undertakes  the 
abatement  of  any  thing  which  is  not  actually  a  nuisance, 
does  so  at  his  peril. 

The  leading  case  in  the  United  States  Supreme  Court 
is  Lawton  v.  Steele.1     In  this  case  the  game  warden  of  the 

fi52  U.  S.  133. 
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State  of  New  York,  the  defendant,  summarily  abated  by 
destroying  it  a  nuisance  consisting  of  fish  nets  placed  in 
position  to  catch  fish  contrary  to  law.  Action  was  brought 
against  him  for  the  value  of  the  nets.  The  Supreme  Court 
upheld  the  decision  of  the  Court  of  Appeals  of  New  York1 
which  declared  constitutional  the  law  providing  such 
summary  abatement,  but  expressly  limited  the  effect  of  its 
decision  by  confining  the  operation  thereof  to  articles  of 
small  value.  The  rule  of  law  as  to  the  summary  abatement 
of  nuisances  is  best  stated  in  the  decision  of  the  Court  of 
of  Appeals,  where  it  is  said  :  "  The  right  of  summary  abate- 
ment of  nuisances  without  judicial  process  or  proceeding, 
was  an  established  principle  of  common  law  long  before 
the  adoption  of  our  constitution,  and  it  has  never  been  sup- 
posed that  this  common-law  principle  was  abrogated  by  the 
provision  for  the  protection  of  life,  liberty  and  property  in 
our  State  constitution,  although  the  exercise  of  the  right 
might  result  in  the  destruction  of  property." 

The  limitation  to  articles  of  small  value,  which  is  im- 
posed upon  this  rule  by  the  United  States  Supreme  Court 
in  the  decision  referred  to,  is  not  in  accordance  with  the 
decisions  of  the  State  courts.  Thus  it  has  been  held  that  a 
health  authority  may  destroy  a  house  which  is  a  nuisance.2 
In  this  case  suit  was  brought  against  the  mayor  of  Philadel- 
phia for  having,  while  not  acting  under  judicial  process, 
demolished  a  building,  claimed  to  be  a  nuisance.  The 
question  as  to  the  existence  of  the  nuisance  was  submitted 
to  the  jury  whose  verdict  established  the  fa  ct  of  the 
nuisance.  In  the  opinion  on  appeal  Judge  Sharswood 
said :  "  The  defendant  was  the  mayor  of  the  city  and 
charged  with  the  conservation  of  the  peace  and  the  protec- 
tion of  the  property  of  the  city  ;  he  was  the  representative  of 
the  city.  It  is  true  that  a  wooden  building,  though  erected 
contrary  to  law,  is  not  per  se  a  public  nuisance.  But  it  may 
become  such  by  the  manner  in  which  it  is  used  or  allowed  to 
be  used.  *  *  *  The  jury  under  the  charge  of  the  learned 
judge  has  found  these  buildings  to  be  of  that  character. 
*  *  *  It  is  stated  as  a  fact  in  the  special  plea  and  of 
course  a  fact  admitted  by  the  agreement  that  the  public 
safety  was  imperiled.  Nothing  more  was  necessary  to  justify 
1  1 19  N.  Y.  226.     2  Fields  v.  Stokley,  99  Pa.  St.  306. 
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the  action  of  the  defendant.  *  *  *  The  official  position  of 
the  defendant  as  mayor  of  Philadelphia  did  not  relieve  him 
of  his  personal  responsibility  in  this  respect.  But  he  has 
been  sustained  by  the  verdict  of  the  jury  which  is  a  justifi- 
cation of  his  alleged  trespass.  We  are  of  opinion  that  this 
case  was  properly  submitted  to  the  determination  of  the 
jury,  and  that  there  was  nothing  in  the  charge  calculated  to 
mislead,  and  that  it  would  have  been  manifest  error  if  any 
judge  had  affirmed  plaintiff's  point  and  thereby  in  effect 
instructed  the  jury  to  find  a  verdict  in  its  favor." 

The  State  courts,  however,  do  insist  that  the  right  sum- 
marily to  abate  a  nuisance  does  not  include  the  right  to  de- 
stroy any  objects  which  are  susceptible  of  lawful  use,  nor 
to  do  more  than  is  necessary  to  abate  the  actual  nuisance 
complained  of.  Thus  it  would  be  improper  to  demolish  a 
house  in  order  to  abate  the  nuisance  of  a  disorderly 
house.1 

Finally  thersummary  abatement  of  a  nuisance  and,  much 
more,  the  order  to  abate  may  be  made  without  notice  to  the 
person  affected  by  it.  This  was  held  in  both  People  v. 
The  Board  of  Health  of  Yonkersa  and  Department  of 
Health  of  New  York  City  v.  The  Rector,  etc.  of  Trinity 
Church.3 

Before  leaving  this  matter  of  the  summary  abatement  of 
nuisances  it  is  necessary  to  refer  to  those  few  decisions 
which  have  construed  laws  vesting  in  boards  of  health  the 
power  to  remove  to  public  hospitals  persons  suffering  from 
contagious  diseases.  For  such  laws  may  result  in  a  viola- 
tion of  the  rights  of  personal  liberty.  It  is  rather  extraor- 
dinary that  notwithstanding  the  common  existence  of  such 
statutes,  the  cases  which  have  considered  their  constitu- 
tionality are  so  rare.  The  only  case  directly  in  point 
which  a  careful  search  has  discovered  is  that  of  Haverty  v. 
Bass.4  In  this  case  the  statute  permitted  the  health  officers 
of  a  town,  in  which  a  person  was  affected  with  a  disease 
dangerous  to  the  public  health,  to  remove  such  person  to 
a  separate  house,  provided  it  could  be  done  without  great 
danger  to  .his  health.  A  police  officer  and  a  city  physician 
under  the  direction  of  the   mayor  of  Bangor  took  out   of 

1  Welch  ^/.Douglass,  2  Doug.  (Mich.)  332  ;  see  also  Barclays.  Common- 
wealth, 25  Pa.  St.  503.     2  140  N.  Y.  I.     3  145  N.  Y.  32.     4  66  Me.  71. 
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the  arms  of  the  mother  her  child,  who  was  believed  to  be 
sick  with  smallpox,  for  the  purpose  of  removal  to  a  city 
hospital.  This  was  done  without  a  judicial  warrant,  after 
breaking  into  the  house,  upon  reasonable  demand  for  en- 
trance, the  house  having  been  fastened  against  the  officers. 
Action  was  brought  for  trespass  but  the  defendants  justified 
under  the  statute,  the  constitutionality  of  which  was  upheld, 
and  the  plaintiff  was  non-suited1. 

In  order,  however,  that  health  officers  may  exercise 
such  power,  it  is  necessary  that  it  be  granted  to  them 
clearly  by  the  statute.  Thus  it  has  been  held  that  a 
power  to  abate  nuisances  will  not  justify  the  removal  of  a 
person  with  a  contagious  disease.  For  in  the  absence  of  a 
statute  to  that  effect,  "  a  person  sick  of  an  infectious  or  con- 
tagious disease  in  his  own  house  or  in  suitable  apartments 
at  a  public  hotel  or  boarding  house  "  is  not  a  nuisance.2 

A  careful  search  has,  further,  revealed  no  decision  as  to 
the  finality  of  the  determination  of  a  sanitary  officer  as  to 
whether  a  given  person  has  a  contagious  disease  or  not. 
But  in  the  case  of  Brown  v.  Purdy,3  the  court  says:  "  The 
plaintiff  was  taken  involuntarily  from  her  dwelling  to  the 
smallpox  hospital.  This  was  effected  by  action  of  a  sani- 
tary inspector  in  conformity  with  the  health  laws.  The 
validity-  and  regularity  of  his  proceedings  are  not  ques- 
tioned in  this  case,  excepting  in  one  respect,  namely,  that 
when  the  inspector  examined  the  plaintiff  to  ascertain  if 
she  had  smallpox  her  appearance  and  symptoms  did  not 
justify  him  in  thinking  or  dreading  that  she  had.  If  there 
was  any  case  for  his  judgment,  or  any  fact  or  appearance 
or  symptom  as  to  which  a  question  of  smallpox  or  not  could 
arise,  his  determination  was  final  as  to  the  legality  or  pro- 
priety of  removal." 

Finally,  it  has  been  held4  that  a  city  is  not  responsible 
for  damages  caused  by  a  person's  acquiring  smallpox  in  a 
city  hospital  to  which  he  had  been  removed,  although  at  the 
time  of  the  removal  he  had  only  measles  which  had  been 
mistaken  for  smallpox. 

See  also  '  Aaron  v.  Grailes,  64  Texas,  316.  In  this  case  it  was  held 
that  after  so  removing  a  person  health  officers  were  liable  to  an  action  for 
damages  resulting  from  their  negligence.  '"'Boom  v.  City  of  Utica,  2  Barb. 
104. 

38  N.  Y.St.  Rep.  143.     'Hand  v.  Philadelphia,  8  Pa.  Co.  Ct.  213. 
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The  result  of  the  decisions  upon  the  general  subject  of 
the  summary  abatement  of  nuisances  is  that,  subject  to  the 
control  of  the  courts,  the  legislature  or  its  delegate  may 
declare  what  are  nuisances  ;  and  that  administrative  author- 
ities may,  without  notice  or  a  hearing,  determine  upon  the 
existence  of  concrete  nuisances  and  summarily  abate  them. 
In  such  case  the  determination  which  is  reached  is  not,  how- 
ever, final,  but  may  be  reviewed  by  the  courts  in  a  variety 
of  ways,  when  they  may  reverse  the  determination  as  to  the 
existence  of  the  nuisance  and  as  to  the  propriety  of  the 
method  of  abatement  which  may  have  been  adopted. 

The  remedy  by  injunction  to  restrain  the  action  of 
health  officers  is  the  only  really  effective  remedy  open  to 
individuals  against  such  action,  for  the  personal  liability 
of  officers,  while  undoubtedly  exercising  a  deterrent 
effect  upon  them,  is  not  usually  of  any  value  to  a  person 
who  is  injured  by  their  action.  The  remedy  by  injunction  is 
not,  however,  often  applicable  in  these  cases,  for  health  offi- 
cers are  accustomed  to  act  very  quickly.  Indeed  in  some 
cases,  as,  for  example,  under  the  New  York  charter,  the 
issue  of  an  injunction  is  not  permitted  except  on  five  days' 
notice.1  Such  a  provision  naturally  makes  it  impossible 
in  most  cases  to  resort  to  the  injunction  at  all.  There- 
fore the  further  provision  contained  in  section  1196  of 
the  charter,  which  both  relieves  health  officers  from  lia- 
bility for  damages  and  imposes  such  a  liability  upon  the 
city,  is  a  valuable  addition  to  the  list  of  remedies  open  to 
the  individual  against  the  improper  actions  of  health  offi- 
cers. 

It  is  difficult  to  say  whether  it  is  constitutional  to  grant 
to  a  health  board  the  power  finally  to  determine  whether 
given  conditions  fall  within  a  well  recognized  class  of  nui- 
sances, although  it  would  appear  that  such  a  grant  of  power 
is  constitutional  if  its  exercise  is  conditioned  upon  the 
giving  of  notice  and  a  hearing.  The  vesting  of  such 
powers  in  boards  of  health  would  seem  to  have  been 
the  policy  of  the  first  systematic  health  legislation  adopted 
in  this  country,  namely  the  health  law  relating  to  New 
York  City,  of  1866.  But  such  a  method  would  seem,  if 
we    are    to    judge    by    the    latest    decisions,  not   to    have 

1  Section  1260  of  the  charter. 
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worked  altogether  satisfactorily  and  the  present  health 
legislation  is  departing  from  it,  and,  while  in  the  interest 
of  the  public  welfare  in  giving  to  health  officers  the 
power  to  order  the  abatement  of  nuisances  and  summarily 
to  abate  them  without  notice  or  a  hearing,  is,  on  the 
other  hand,  in  the  interest  of  private  rights,  not  attempt- 
ing to  make  final  the  determination  of  such  officers  that 
given  conditions  constitute  a  nuisance.  So  far  as  such  a 
method  is  combined  with  corporate  responsibility  for  dam- 
ages caused  by  the  illegal  actions  of  health  officers,  it 
offers  an  efficient  means  of  protecting  the  public  health 
and  an  ample  remedy  for  the  violations  of  private  rights, 
except  in  the  case  of  contagious  diseases  cases.  So  far 
as  reliance  is  based  upon  the  injunction  alone  to  prevent 
the  actions  of  health  officers  from  resulting  in  this  illegal 
invasion  of  private  rights,  such  a  method  is  in  many 
cases  ineffective  in  assuring  proper  protection  in  private 
rights,  although  it  amply  protects  the  public  welfare. 

Frank  J.  Goodnow. 


FARQUHARSON  v.  KING.1 

Importers  left  their  goods  with  a  dock-company,  and  as 
sales  were  made  gave  delivery  orders  to  the  purchasers. 
Their  clerk,  having  express  authority  to  sign  these  delivery- 
orders,  executed  one  in  favor  of  a  fictitious  person,  and  the 
dock-company  acting  upon  it  transferred  the  goods  in  ac- 
cordance with  the  order.  Afterwards  the  clerk  sold  the 
goods  (using  the  fictitious  name)  to  an  innocent  purchaser 
and  pocketed  the  money.  Who  is  to  lose? — the  importers 
or  the  purchaser  ?  The  opinion  of  a  majority  of  the  Court 
of  Appeal  was  in  favor  of  the  purchaser,  and  with  that  de- 
cision the  present  writer  (if  he  may  be  permitted  to  say  so) 
is  inclined  to  agree.  It  is  for  the  purpose  of  making  some 
suggestions  as  to  the  reasons  given  for  the  opinion  of  the 
court  that  he  writes. 

A.  L.  Smith,  M.  R.,  proceeded  upon   the  Lickbarrow  v. 

Mason  rule: 

"  Where  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a  third 
person,  he  who  has  enabled  such  third  person  to  occasion  the  loss  must 
sustain  it "  ;2 

with  this  qualification,  however,  that 

•"  the  act  which  has  enabled  the  third  person  to  occasion  the  loss  must 
.  .  .  be  connected  with  the  fraud  which  has  caused  injury  to  one  of 
those  two  persons,  in  the  sense  of  bringing  about  the  fraud." 

Vaughan    Williams,    L.    J.,    agreed    in    the    result    but 

said  : 

"  It  is  impossible,  in  the  face  of  the  authorities,  to  say  that  '  whenever  one 
of  two  innocent  persons  '  "  &c.3  "  The  conclusion  I  have  come  to  is  that 
one  of  two  innocent  parties  ought  never  so  be  said  to  have  within  the 
meaning  of  the  rule  enabled  a  third  person  to  commit  a  fraud,  unless  the 
act  he  has  done  is  an  act  intended  to  be  acted  upon  by  somebody."4 

1  [1901]  2  K.  B.  697;  70  L.  J.  K.  B.  985.  [The  case  was  discussed  edi- 
torially in  2  Columbia  Law  Review,  44.— Ed.]    22  T.  R.  63,  70. 

8  This  had  already  been  observed.  See  far  Coleridge,  C.  J.,  in  Arnold 
v.  Cheque  Bank  (1876)  1  C.  P.  D.  587  ;  45  L.  J.  C.  P.  562  ;  and  per  Lord 
Field  in  Bank  of  England  v.  Vagliano  [1891]  A.  C.  169;  60  L.  J.  Q.  B. 
177. 

4  The  learned  judge  might  have  cited  in  support  of  this  view  the  lan- 
guage of  Wills,  J.:  "The  foundation,  however,  of  the  whole  thing  is  that 
the  agent  should  be  authorized  to   enter   some    transaction."     Biggs  v. 
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"In  my  opinion  the  sale  to  the  defendants  (the  purchaser)  was  a  dealing 
with  the  timber  in  pursuance  of  the  power,  although  not  in  pursuance  of 
the  authority,  and  I  think  that  that  consideration  is  sufficient  to  bring  the 
case  within  the  principle  "  in  Lickbarrow  v.  Mason. 

Both  judgments  proceed  upon  the  well-known  Lickbar 
row  v.  Mason  rule,  but  each  proposes  a  different  qualification 
of  it. 

Bearing  in  mind  the  distinction  between  ostensible  own- 
ership and  ostensible  agency  as  a  ground  of  estoppel  of  the 
true  owner,  the  significance  of  the  suggestion  of  Vaughan 
Williams,  L.  J.  (to  take  his  first),  is  that  the  true  owner  will  be 
estopped  only  in  cases  in  which,  having  enabled  the  person 
who  committed  the  fraud  (let  us  call  him  the  rascal)  to  ap- 
pear as  owner  or  agent,  he  did  so  with  the  intention  that 
someone  should  act  upon  that  appearance.  To  test  this  let  us 
examine  its  application  to  ostensible  agency  and  ostensible 
ownership  separately. 

Ostensible  Agency. 

Ostensible  agency  may,  for  the  sake  of  exposition  at 
least,  be  divided  into  two  kinds  :  (i)  appearance  of  agency, 
when  there  is  no  agency  at  all  ;  and  (2)  appearance  of 
greater  authority  in  an  agent  than  that  which  he  really  has 
— in  other  words,  there  may  be  a  misleading  appearance 
as  to  (1)  the  existence  of  agency,  and  (2)  the  extent  of 
agency.1 

Extent  of  Agency.  Very  many  of  the  cases  of  estoppel 
by  ostensible  agency  fall  within  this  latter  subdivision.  The 
circumstances  are  that  between  the  true  owner  and  the 
rascal  there  is  some  relation  of  principal  and  agent ;  that 
the  rascal  has  exceeded  his  authority  ;  and  that  the  princi- 
pal is  estopped  because  he  has  enabled  the  rascal  to  appear 
to  have  authority  to  do  the  act  in  question.  For  example, 
a  mercantile  agent  is  given  documentary  power  to  draw 
upon  his  principals,  whereas  his  instructions  and  his  real 
authority  are  to  draw  only  as  against  any  advances  which 
he   may  make  in  respect  of  purchases  for  his  principals  ;* 

Evans  [1894]  1  Q.  B.  89.  That  learned  judge,  however,  did  not  (as  Is  sub- 
mitted) sufficiently  distinguish  between  ostensible  ownership  and  osten- 
sible agency,  nor  between  the  different  sorts  of  ostensible  agency.  See 
post;  and  also  Ewart  on  Estoppel,  p.  484  f. 

1  Ewart  on  Estoppel,  483-7. 

2  Montaignac  v.  Shitta  (1890)  15  App.  Cas.  362. 
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or  an  agent  has  power  to  sell  goods  and  is  told  to  sell 
only  to  persons  who  are  "  responsible  and  in  first  class 
credit";1  or  an  agent  is  given  power  to  purchase  vege- 
tables and  is  told  to  select  those  only  which  are  ripe  ;2  or 
a  bank-teller  is  given  power  to  certify  cheques,  and  is  told 
not  to  certify  when  there  are  no  funds.3  In  this  class  of 
cases  Vaughan  Williams,  L.  J.,  would  say  that  the  reason 
for  estoppel  is  that  the  principal  intended  somebody  to  act 
upon  the  power  and  therefore  he  ought  to  suffer  ;  but  we 
should  much  prefer  to  adopt  the  view  of  an  American 
judge  in  a  case4  which  was  approved  in  the  Privy  Council5  : 

"  It  is  a  settled  doctrine  of  the  law  of  agency  in  this  State,  that  where 
a  principal  has  clothed  his  agent  to  do  an  act  upon  the  existence  of 
some  extrinsic  fact,  necessarily  and  peculiarly  within  the  knowledge  of  the 
agent,  and  of  the  existence  of  which  the  act  of  executing  the  powers  is  it- 
self a  representation,  a  third  person  dealing  with  such  agent  in  entire  good 
faith  pursuant  to  the  apparent  power,  may  rely  upon  the  representation, 
and  the  principal  is  estopped  from  denying  its  truth  to  his  prejudice." 

We  would  say  with  Lord  Herschell,  in  another  case,  that, 
if  an  agent  has  power  to  borrow,  for  example,  upon  the 
happening  of  some  extrinsic  event, 

"  their  Lordships  do  not  think  it  was  incumbent  upon  the  lender  to  inquire 
whether  in  the  particular  case  the  emergency  had  arisen  or  not."6 

In  this  particular  class  of  cases,  then,  it  is  true  that  the 
principal  did  intend  somebody  to  act  upon  the  power  given 
to  the  agent,  and  the  act  done  is,  as  Vaughan  Williams,  L. 
J.,  tersely  puts  it,  "  in  pursuance  of  the  power  although 
not  in  pursuance  of  the  authority."  But  it  by  no  means 
follows  that  because  in  this  particular  class  of  cases  the 
owner  did  intend  that  somebody  should  act  and  was 
estopped,  therefore  an  owner  will  not  be  estopped  in  other 
cases  in  which  he  had  no  such  intention. 

1  Merrimac  v.  Illinois  (1888)  30  111.  App.  268;  21  N.  E.  787. 
2Baker  v.  Barnett  (1897)  113  Mich.  533;  71  N.  W.  866. 

3  Bank  of  Batavia  v.  New  York  Ry.  (1887)  106  N.  Y.  199. 

4  Bank  of  Batavia  v.  New  York  Ry.  (1887)  106  N.  Y.  199.  Other  ex- 
amples may  be  found  in  Attwood  v.  Munnings  (1827)  7  B.  &  C.  278  ;  1 
Man.  &  Ry.  66;  6  L.  J.  K.  B.  O.  S.  9 ;  Alexander  v.  McKenzie  (1848)  6 
C.  B.  766;  18  L.  J.  C.  P.  94;  Bryant  v.  La  Banque  du  Peuple  [1893]  A. 
C.  1 80 ;  62  L.  J.  P.  C.  73  ;  Jarmain  v.  Hooper  (1843)  6  M.  &  G.  850 ;  13  L. 
J.  C.  P.  66  ;  Barwick  v.  English  (1867)  L.  R.  2  Ex.  266  ;  36  L.  J.  Ex.  147. 
See  also  Shaw  v.  Port  Philip  (1884)  13  Q.  B.  D.  103;  53  L.  J.  Q.  B. 
369- 

5  Bryant  v.  La  Banque  du  Peuple  [  18931  A.  C.  180;  62  L.  J.  P.  C.  73. 

6  Montaignac  v.  Shitta  (1890)  15  App.  Cas.  362. 
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He  is  estopped  here  because  the  act  which  his  agent 
did  appeared  to  be  within  his  authority.  The  distinction 
is  useful,  but  not  clearly  attended  to,  between  estoppel  of  a 
principal,  (a)  when  the  agent  acts  within  what  appears  to 
be  his  authority,  and  (b)  when  the  agent  appears  to  be  acting 
within  his  authority.  There  may  be  appearance  as  to  the 
extent  of  the  real  authority  {a),  or  appearance  as  to  the  act 
being  within  the  authority  (b) — appearance  in  relation  to 
the  authority  (a),  or  appearance  in  relation  to  the  act  (b). 
In  the  class  of  cases  in  hand  the  appearance  is  as  to  the  act 
(b),  namely  that  it  was  within  the  power,  and  for  that  reason 
there  is  estoppel.1 

Existence  of  Agency.  Let  us  turn  now  to  cases  in  which 
there  is  no  agency  at  all — in  which  the  act  done  by  the 
rascal  is  within  neither  power  nor  authority  ;  in  which  the 
appearance  is  as  to  the  authority  (a)  and  not  as  to  the  act  (b). 
For  example,  I  send  my  horse  to  a  sales-stable,  upon  the 
express  understanding  that  he  is  not  to  be  sold,  but  is 
there  merely  for  the  purpose  of  getting  the  benefit  of  the 
services  of  the  veterinary  ;  and  the  stable-proprietor  fraud- 
ulently sells  the  horse.  In  such  a  case  I  by  no  means 
intend  that,  any  one  should  act  upon  the  appearance  of 
authority  to  sell.  I  intend  the  exact  contrary  of  that. 
Nevertheless  Lord  Ellenborough  would  say  : 

"  If  a  person  authorize  another  to  assume  the  apparent  right  of  disposing 
of  property  in  the  ordinary  course  of  trade,  it  must  be  assumed  that  the 
apparent  authority  is  the  real  authority."  "  If  the  principal  send  his  com- 
modity to  a  place  where  it  is  the  ordinary  business  of  the  person  to  whom 
it  is  consigned  to  sell,  it  must  be  intended  that  the  commodity  is  sent  in 
such  a  way  and  to  such  a  place  as  to  exhibit  an  apparent  purpose  of  sale, 
the  principal  will  be  bound  and  the  purchaser  safe  ":2 

and  one  may  be  permitted  to  think  that  Vaughan  Williams, 
L.  J.,  were  the  case  put  to  him,  would  concur  in  such  lang- 
uage, although  it  is  subversive  of  his  recent  dictum.  It 
must  be  observed  too  that  the  case  just  suggested  is  but  one 

1  Ewart  on  Estoppel,  501  f. 

2  Pickering  v.  Busk  (181 2)    15  East,  63.     This  language  has  been  very 
frequently  indorsed  in  America  :  Lausatt  v.  Lippincott  (1821)  6  Serg.  &  R. 


392;  Towle  v.  Leavitt  (1851)  23  N.  H.  358;  Taylor  v.  Pope  (Tenn.  1! 
45  Cold.  416;  Quinn  v.  Davis  (1875)  7&  Pa.  St.  15;  Spooner  v.  Cummings 
(1890)  151  Mass.  313;  23  N.  E.  839;  Lewenberg  v.  Hays  (1897)  91  Me. 
499;  39  Atl.  469;  Atlanta  v.  Hunt  (1897)  100  Tenn.  84;  49  S.  W.  483; 
Heath  v.  Stoddart  (1898)  91  Me.  499;  40  Atl.  547  ;  Van  Dusen  v.  Jungle- 
blut  (Minn.  1897)  yy  N.  W.  770. 
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of  very  many  instances  which  fall  within  the  firmly  estab- 
lished principle  of  Cole  v.  North- Western  Bank1  : 

'  If  the  owner  of  the  goods  had  so  acted  as  to  clothe  the  seller  or  pledger 
with  apparent  authority  to  sell  or  pledge,  he  was  at  common  law  pre- 
cluded    *     *     *     from  denying  that  he  had  given  such  authority." 

Nothing  turns,  it  will  be  observed,  upon  whether  the 
owner  intended  or  did  not  intend  that  somebody  should  act 
upon  what  he  had  done.  If  indeed  he  dressed  up  the  rascal 
as  his  agent,  intending  that  people  should  be  deceived,  there 
can  be  no  doubt  that  he  would  rightly  suffer ;  the  only  ques- 
tion in  such  case  would  be  whether  we  should  have  to  go  to 
estoppel  at  all  for  a  reason  for  so  holding — the  law  of 
agency  probably  sufficing.  And  if  he  dressed  up  the  rascal 
intending  that  nobody  should  be  deceived,  but  finds  that 
good  (or  bad)  use  has  been  made  of  the  clothes,  should  not 
he  suffer  rather  than  the  innocent  dupe? 

Ostensible  Ownership. 

And  the  result  is  the  same  where  the  permitted  appear- 
ance is  that  of  ownership,  rather  than  of  agency.  For 
example,  "  If  a  wine  merchant  be  left  in  possession  of  wine," 
Bramwell,  L  J.,  would  say  that 

"  the  fair  inference  is  that  it  is  his  own,  and  a  person  may  be  justified  in 
advancing  money  upon  the  security  of  it." 

The  principle  is  the  same  as  that  applied  in  another  case 
by  Lord  Herschell: 

"  If  the  owner  of  a  chose  in  action  clothes  a  third  party  with  the  apparent 
ownership  and  right  of  disposition  of  it,  he  is  estopped  from  asserting  his 
title  as  against  a  person  to  whom  such  third  party  has  disposed  of  it,  and 
who  received  it  in  good  faith  and  for  value."3 

Here  again  it  is  quite  immaterial  whether  the  true 
owner  intended  somebody  to  act  upon  what  he  has  done. 
Indeed  were  it  necessary  to  go  so  far  it  could  be  shown 
that  estoppel  may  attach  not  only  where  there  was  no  in- 
tention that  any  one  should  change  his  position  because  of 

1  (1875)  L.  R.  10  C.  P.  362  ;  44  L.  J.  C.  P.  236. 

2  Meggy  v.  Imperial  (1878)  3  Q.  B.  D.  717.  And  see  47  L.  J.  Q.  B.  119. 
It  would  be  quite  different,  as  the  learned  judge  points  out,  were  one  man's 
furniture  left  in  another  man's  house.  There  is,  in  that  case,  no  mislead- 
ing appearance  of  ownership  :  see  Ewart  on  Estoppel,  Cap.  XXI. 

3  Colonial  Bank  v.  Cady  (1890)  15  App.  Cas.  285  ;  60  L.  J.  Ch.  141. 
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the  act  done,  but  also  where  there  was  no  intention  to  do 
the  act  itself : 

The  rule  is  that  if  a  man  so  conduct  himself,  whether  intentionally  or 
not,  that  a  reasonable  person  would  infer  that  a  certain  state  of  things 
exists  and  acts  on  the  inference,  he  shall  be  afterwards  estopped  from 
denying  it."1 

M  It  is  a  familiar  rule  that  if  the  owner,  although  induced  thereto  by  fraud, 
invests  another  with  the  apparent  legal  title  to  chattels,  in  pursuance  of  a 
contract,  the  person  so  clothed  may  transfer  an  unimpeachable  title  to  a 
good  faith  purchaser."2 

The  Case  in  Hand. 

Classification  being  now  completed  there  is  little  diffi- 
culty in  assigning  the  case  in  hand  to  its  proper  place. 
The  dissenting  judge,  Stirling,  L.  J.,  treats  it  as  belonging 
to  the  ostensible-agency  class.     He  says  that 

"the  only  question  is  whether  the  case  is  within  the  exception  "  that  "  if 
the  owner  of  the  goods  had  so  acted  as  to  clothe  the  seller  or  pledger 
with  apparent  authority  to  sell  or  pledge,  he  was  at  common  law  pre- 
cluded." etc. 

There  was  of  course  no  such  element  in  the  case  for 
there  was  not,  to  the  purchaser,  any  appearance  of  agency 
at  all  or  of  authority  to  sell,  and  the  learned  judge  therefore, 
although  unwillingly,  acquits  the  owner  of  legal  blame. 
But  the  case  (with  submission)  has  nothing  to  do  with 
ostensible-agency.  It  is,  although  a  little  complicated,  a 
case  of  ostensible-ownership,  and  the  reasoning  applicable 
to  it  is  this:  II  the  owner  had  clothed  the  clerk  with  the 
apparent  ownership,  and  the  clerk  had  sold  to  an  innocent 
purchaser,  the  owner  would  have  been  estopped  ;  and  the 
result  is  the  same  if  the  owner  enabled  the  clerk  to  assume 
the  appearance  of  ownership.  The  difference  between 
giving  to  another  an  appearance  of  ownership  or  authority, 
and  enabling  that  other  to  assume  such  appearance,  is  in 

1  Cornish  v.  Abington  (1859)  4  H.  &  N.  556 ;  28  L.  J.  Ex.  262  ;  and 
see  Sheppard  v.  Union  Bank  (1862)  31  L.  J.  Ex.  154;  Baines  v.  Swainson 
(1863)  32  L.  J.  Q.  B.  281. 

2  Moore  v.  Moore  (1887)  112  Ind.  152;  13  N.  E.  673.  And  see  Kings- 
ford  v.  Merry  (1856)  11  Ex.  577;  1  H.  &  N.  503;  25  L.  J.  Ex.  166;  Pease 
v.  Gloahec  (1866)  L.  R.  1  P.  C.  229;  25  L.  J.  P.  C.  166;  Babcock  v. 
Lawson  (1880)  5  Q.  B.  D.  284 ;  49  L.  J.  Q.  B.  408 ;  Root  v.  French  (1835) 
13  Wend.  570,  approved  in  Henderson  v.  Williams  (1895)  1  Q.  B.  529; 
64  L.  J.  Q.  B.  308;  Trustees  v.  Smith  (1890)  118  N.  Y.  640;  23  N.  E. 
1002  ;  Brant  v.  Virginia  (1876)  93  U.  S.  327  ;  Ewart  on  Estoppel,  302  f. 
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the  law  of  estoppel  quite  immaterial.  The  question  must 
be  looked  at  from  the  purchaser's  side:  Here  is  a  man1 
who  appears  to  own  these  goods ;  the  true  owner  did  that 
which  enabled  the  man  to  present  such  an  appearance ; 
therefore  the  true  owner  should  lose. 

Suggested  Solution. 

But  we  must,  if  possible,  get  at  some  working  principle. 
11  we  cannot  say  that  an  owner  is  not  to  be  estopped  unless 
he  intended  that  somebody  should  act  upon  what  he  had 
done  ;  and  if,  on  the  other  hand,  the  sweeping  proposition 
that  "  wherever  one  of  two  innocent  persons  must  suffer  by 
the  acts  of  a  third  person,  he  who  has  enabled,"  etc.,  can- 
not be  supported,  where  ought  the  line  to  be  drawn? 

In  a  book  issued  about  a  year  ago  (which  has  been  very 
well  received  in  the  United  States,  and  quite  neglected  in 
England),  the  present  writer  formulated  a  principle  of 
"estoppel  by  assisted  misrepresentation,"  of  which,  as  he 
thinks,  the  Lickbarrow  v.  Mason  rule  was  an  early  pre- 
cursor, stated  too  broadly  and  lacking  in  precision.  That 
a  man  may  be  estopped  by  his  own  misrepresentation  is 
very  familiar  law.  And  for  the  proposition  that  he  may  be 
also  estopped  by  the  misrepresentation  of  another  person, 
if  he  has  assisted  it,  there  are  hundreds  of  authorities. 
But  the  reduction  of  those  cases  (examples  of  which  are  to 
be  found  in  almost  every  department  of  the  law)  to  a  com- 
mon basis,  and  the  application  to  all  of  them  of  one  prin- 
ciple or  set  of  principles  was  not  undertaken  until  recently. 
The  writer  has  suggested  : 

"that  one  man  may  be  estopped  by  a  misrepresentation  made  by  another, 
when  the  former,  in  breach  of  some  duty  to  the  deceived  person,  has  supplied 
the  defrauder  with  that  which  was  necessary  to  make  the  representation 
credible.  If  the  fraud  was  accomplished  without  assistance,  there  can,  of 
course,  be  no  estoppel  (of  any  one  but  the  defrauder).      If  although  there 

1  That  the  clerk  was  operating  under  an  assumed  name  may  be  of 
some  importance.  Had  the  clerk  used  his  power  to  transfer  the  goods  to 
an  accomplice,  who  I  hen  sold  to  an  innocent  purchaser,  the  estoppel  of 
the  owner  would  have  been  very  apparent,  and  would  probably  not  have 
been  questioned.  The  use  of  a  fictitious  name  instead  of  a  real  accom- 
plice leaves  open' the  argument  that  the  purchaser  himself  contributed  to 
the  success  of  the  fraud  by  the  omission  of  inquiries  as  to  the  identity  of 
his  vendor.  Did  he,  too,  assist  the  misrepresentation  ?  Is  the  case  one  of 
contributory  negligence,  as  it  were?  Can  the  purchaser  put  all  the  blame 
on  the  importer  ? 
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was  assistance,  yet  if  the  assistance  was  an  immaterial  factor  in  the 
accomplishment  of  the  fraud,  there  ought  likewise  to  be  no  estoppel — the 
assistance  did  not  furnish  the  occasion  or  the  opportunity  for  the  fraud. 
But  if  the  assistance  was  in  some  way  essential  to  the  success  of  the 
fraud — furnished  the  occasion  or  opportunity  for  it;  made  credible  a  repre- 
sentation which  without  it  would  not  have  been  successfully  made — then, 
if  there  has  been  a  breach  of  some  duty  in  rendering  the  assistance, 
estoppel  will  ensue."1 

For  example,  a  mortgagor  falsely  representing  himself 
as  the  owner  of  unencumbered  property  conveys  it  to  an 
innocent  purchaser,  and  the  position  of  the  mortgagee  is 
unaffected,  for  he  has  in  no  way  assisted  the  misrepresenta- 
tion, and  the  purchaser  has  but  himself  to  blame.  Sup- 
pose however  that  the  mortgagor,  upon  some  trumped-up 
excuse,  induces  the  mortgagee  to  hand  over  the  deeds,  and 
that  with  the  help  of  these  the  misrepresentations  of  unen- 
cumbered ownership  are  made  credible  to  the  purchaser; 
the  owner  will  be  estopped  because  of  the  assistance  ren- 
dered to  the  misrepresentation — he  has  done  that  which 
was  ordinarily  necessary  to  make  it  successful.  So  also  in 
the  classes  of  cases  which  we  have  already  been  consider- 
ing :  A  man  falsely  representing  himself  as  my  agent  makes 
a  contract  upon  my  behalf,  and  I,  of  course,  am  not  bound. 
But  if  I  have  in  some  way  held  out  the  man  as  having  my 
authority,  I  am  estopped  by  the  assistance  rendered  to  the 
misrepresentation.  And  this  doctrine  can  be  successfully 
carried  through  all  departments  of  the  law  to  which  the 
Lickbarrow  v.  Mason  formula  has  seemed  to  be  applicable 
— and  there  is  no  more  ubiquitous  rule. 

Among  other  analyses  of  misrepresentation,  then,  as  a 
ground  of  estoppel,  it  may  be  divided  into  (i)  personal  and 
(2)  assisted  misrepresentation  ;  and  assisted  misrepresenta- 
tion may  be  divided  into  cases  of  (a)  passive  and  (&)  active 
assistance.  Without  this  classification  it  is  impossible  to 
answer  the  question  which  we  have  in  hand  ;  and  without 
these  distinctions  no  solution  (as  the  present  writer  thinks) 
can  be  satisfactory. 

Personal  Misrepresentation.  Supposing  some  person  asks 
me  a  question  and  I  give  a  false  answer,  but  I  have  no 
notion  that  the  questioner  intends  to  change  his  position 

^wart  on  Estoppel,  20,  21.  Sufficient  sources  for  the  language 
employed  are  given  in  the  note  on  p.  21. 
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upon  the  faith  of  the  reply,  am  1  estopped?  An  American 
judge  has  supplied  a  pithy  answer: 

"  Certainly  no  one  can  be  estopped  by  a  deceptive  answer  to  a  ques- 
tion which  he  may  rightly  deem  impertinent  and  propounded  by  a  med- 
dling intruder."1 

And  Lord  Cranworth  formulates  the  rule  in  this  way : 

"  But  if  the  party  has  unwittingly  misled  another,  you  must  add  that 
he  has  misled  another  under  such  circumstances,  that  he  had  reasonable 
ground  for  supposing  that  the  person  whom  he  was  misleading  was  to 
act  upon  what  he  was  saying."2 

Baron  Parke  is  much  to  the  same  effect : 

"  If  whatever  a  man's  real  meaning  may  be,  he  so  conducts  himself 
that  a  reasonable  man  would  take  the  representation  to  be  true,  and 
believe  that  it  was  meant  that  he  should  act  upon  it,  and  did  act  upon  it  as 
true,  the  party  making  the  report  would  be  equally  precluded  from  con- 
testing its  truth."3 

An  American  judge  puts  it  in  this  form  : 

"  If  the  circumstances  are  such  that  a  reasonable  man  under  the  circum- 
stances would  anticipate  that  it  was  to  be  acted  upon,  that  will  be  suf- 
ficient."4 

Consideration  of  these  and  other  authorities  has  induced 
the  statement  that,  in  cases  of  personal  misrepresentation, 
estoppel  will  ensue  only  where  the  misrepresenter  had 
"  reasonable  ground  for  anticipating  some  change  of  posi- 
tion as  a  result  of  his  misrepresentation."  It  is  not  at  all 
essential  that  he  should  have  intended  that  action  should 
follow  his  misrepresentation.  It  is  quite  sufficient  "  that 
he  had  reasonable  ground  for  supposing"  "  that  a  reason- 
able man  would  anticipate,  that  it  was  to  be  acted  upon," 
although  as  a  matter  of  fact  he  never  gave  the  subject  a 
thought. 

'Pierce  v.  Andrews  (1850)  60  Mass.  6.  And  see  New  Brunswick  v. 
Conybeare  (1862)  9  H.  L.  C.  726;  31  L.J.  Ch.  297. 

2  Jorden  v.  Money  (1854)  5  H.  L.  C.  212;  23  L.  J.  Ch.  865.  And  see 
West  v.  Jones  (1851)  1  Sim.  N.  S.  205;  20  L.  J.  Ch.  362;  Mangles  v. 
Dixon  (1852)  3  H.  L.  C.  702  ;  Manufacturer's  Bank  v.  Hazard  (1864)  30 
N.  Y.  226  ;  Wallerich  v.  Smith  (1896)  97  Iowa  308  ;  66  N.  W.  184;  Moore 
v.  Spiegel  (1887)  143  Mass.  413  ;  9  N.  E.  827. 

3Freeman  v.  Cooke  (1848)  2  Ex.  654;  18  L.  J.  Ex.  114.  And  see 
Preston  v.  Mann  (1856)  25  Conn.  128,  129;  Ford  v.  Fellows  (1889)  34 
Mo.  App.  630;  8  S.  W.  791  ;  Daugherty  v.  Yates  (1896)  13  Tex.  Civ. 
App.  646  ;  35  S.  W.  937  ;  Sessions  v.  Rice  (1886)  70  Iowa,  306 ;  30  N.  W. 

735- 

4Two  Rivers  Co.  v.  Day  (1899)  102  Wis.  328;  78  N.  W.  442.  And 
see  Kingsman  v.  Graham  (1881)  51  Wis.  232;  8  N.  W.  181;  Tracy  v. 
Lincoln  (1887)  145  Mass.  357;  14  N.  E.  122. 
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Assisted  Misrepresentation.  The  assistance  rendered  to 
a  misrepresenter  may,  as  has  been  said,  be  either  (i) 
passive,  or  (2)  active. 

(1)  Of  the  former  class  the  most  usual  is  the  familiar 
case  of  standing-by,  while  some  other  person  assumes  to  act 
as  your  agent  or  deal  with  your  property.  And  it  is  well- 
settled  law  that  in  such  cases  the  by-stander  is  estopped, 
if  he  "  suffer  another  "  to  "act  under  an  erroneous  impres- 
sion"1 ;  if  "  perceiving  his  mistake"  the  by-stander  should 
"abstain  from  setting  him  right"2  ;  in  other  words  if  the 
by-stander  had  "  reasonable  ground  for  anticipating  some 
change  of  position  "  as  a  result  of  his  silence. 

(2)  A  different  rule  has,  however,  to  be  formulated  for 
cases  where  the  assistance  is  of  active  character.  For  in 
these  cases  the  estoppel-denier  is  usually  quite  as  innocent  as 
the  estoppel  asserter3;  he  does  not  make  the  misrepresenta- 
tion and  is  unaware  that  it  is  being  made ;  it  is  the  rascal 
who  makes  it  and  who  secretly  uses  such  assistance  as  he 
has  been  supplied  with  to  make  it  credible.  For  example, 
reverting  to  the  case  in  which  the  mortgagee  handed  over 
the  deeds  to  the  mortgagor  and  found  that  they  had  been 
fraudulently  deposited  for  a  loan,  it  is  evident  that  we  can- 
not now  say  that  estoppel  will  ensue  if  the  mortgagee  had 
"reasonable  ground  for  anticipating  some  change  of  posi- 
tion as  a  result  of  his  (or  anybody's)  misrepresentation  "; 
for  the  mortgagee  was  not  only  quite  innocent  of  the  fraud, 
but  had  no  intention  whatever  that  anybody  should  change 
his  position  upon  the  faith  of  his  complacency.  He  did  not 
in  fact  anticipate  any  misrepresentation,  and  could  not 
therefore  have  anticipated  the  result  of  it.  For  all  cases  of 
this  class  it  is  suggested  that  the  true  rule  is 

"  that  the  change  of  position  of  the  estoppel-asserter  must  have  been 
reasonably  consequent  upon  the  assistance  which  has  been  rendered  by 
the  estoppel-denier."4 


1  Per  Chancellor  Kent  in  Wendell  v.  Van  Rensselaer  (1815)  1  Johns. 
Ch.  344. 

-Per  Lord  Cranworth  in  Ramsden  v.  Dyson  (1866  )L.  R.  1  H.  L.  140. 

3  The  phrases  estoppel-denier  and  estoppel-asserter  save  cumbrous 
descriptions  of  the  actors  in  estoppel  cases  and  are,  it  is  thought,  suf- 
ficiently apt  and  explicit  to  induce  their  adoption. 

4Ewart  on  Estoppel,  Cap.  XIII. 
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For  example,  though  the  mortgagee  (in  the  case  just 
put)  could  not  have  anticipated  that  the  mortgagor  would 
deposit  the  title  deeds  instead  of  returning  them  as  he  had 
agreed  ;  yet  it  may  be  said  that  the  mortgagee  in  handing 
over  the  deeds  did  that  which  was  "  essential  to  the  suc- 
cess of  the  fraud,  furnished  the  occasion  or  opportunity  for 
it,  made  credible  a  representation  which  without  it  could  not 
have  been  successfully  made,"  and  that  the  change  of  posi- 
tion of  the  estoppel-asserter  was-  therefore  reasonably  con- 
sequent upon  the  assistance  rendered  by  the  mortgagee. 
Application  of  this  rule  to  the  cases  belonging  to  the  class 
under  consideration  will  recommend  it  to  the  profession  : 

Coventry  v.  G.  E.  Ry.  Co.1  A  railway  company  by 
mistake  issued  a  delivery  order  in  respect  of  goods  which  it 
had  not  received;  the  plaintiff  advanced  money  upon  the 
faith  of  the  representation  of  ownership  by  the  holder  of  the 
order,  assisted  by  the  order  itself  ;  and  the  company  was 
estopped  from  denying  its  possession  of  the  goods.  It  is 
usual  to  act  upon  the  faith  of  such  documents.  The  advance 
was  reasonably  consequent  upon  the  issue  of  the  false  cer- 
tificate. 

Re  Bahia.2  A  company  by  mistake,  or  induced  thereto 
by  fraud,  issued  an  erroneous  certificate  of  shares;  the 
holder  aided  by  the  certificate  sold  the  shares,  representing 
himself  as  entitled  to  them  ;  and  the  company  was  estopped. 
Certificates  are  granted  for  the  "  more  easily  dealing  with 
shares  in  the  market."  The  purchase  of  them  was  reason- 
ably consequent  upon  the  issue  of  the  certificate. 

Lickbarrow  v.  Mason.3  An  unpaid  vendor  of  goods 
shipped  them  to  the  purchaser  and  indorsed  to  him  the  bill 
of  lading;  the  purchaser  transferred  the  goods  and  the  bill 
to  an  innocent  subpurchaser;  and  the  unpaid  vendor  was 
precluded  from  exercising  his  right  of  stoppage  in  transitu. 
It  is  usual  to  "  give  credit  to  the  bill  of  lading."  The  sub- 
purchase  was  reasonably  consequent  upon  the  transfer  of 
the  bill. 

VValdron  v.  Sloper.4     This  is  one  of  the  mortgage  cases 

1  (1883)  ii,  Q.  B.  D.  776;  52  L.  J.  Q.  B.  696. 

2  (1868)  L.  R.  3  Q-  B.  594;  37  L.  J.  Q.  B.  181.     3  2  T.  R.  63. 

4  1  Dr.  193.  See  also  Clarke  v.  Palmer  (1882)  21  Ch.  D.  124;  51  L.  J. 
Ch.  634;  Newman  v.  Newman  (1885)  28  Ch.  D.  674;  54  L.  J.  Ch.  598. 
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above  referred  to.  The  mortgagee  is  estopped  because  he 
enabled  the  mortgagor  to  pose  as  unencumbered  owner. 
The  change  of  position  upon  the  part  of  the  subsequent 
depositee  is  reasonably  consequent  upon  the  equipment  of 
the  mortgagor  with  the  ready  apparatus  for  fraud. 

Henderson  v.  Williams.1  The  owner  of  goods  was 
fraudulently  induced  to  instruct  the  warehouseman  of  them 
to  transfer  the  goods  to  the  name  of  the  rascal,  who  thus 
equipped  with  evidence  of  title  sold  the  goods.  This  sale 
was  reasonably  consequent  upon  the  transfer  to  the 
rascal. 

Johnson  v.  Credit  Lyonnais.2  A  purchaser  of  goods 
buying  at  a  dock  left  the  dock-warrants  with  the  vendor 
and  took  no  steps  to  have  any  change  made  in  the  books  of 
the  dock-company  as  to  the  ownership  of  the  goods;  the 
vendor  remaining  thus  equipped  with  the  documents  of 
title  sold  the  goods  a  second  time  ;  it  was  held  that  the  first 
purchaser  was  not  estopped  ;  but  Parliament  before  the 
case  was  decided  on  appeal  passed  a  statute  declaring  other- 
wise.3 It  was  this  authority  that  made  all  the  difficulty  in 
the  case  under  review  and  led  to  the  suggestion  of  Vaughan 
Williams,  L.  J.,  which  we  are  now  considering.  The 
statute  being  unnoticed,  the  authority  was  got  rid  of  by  a 
distinction  which  was  sufficient  for  the  purpose  but  which 
would  reverse  very  many  cases  usually  believed  to  be  quite 
unassailable. 

Brocklesby  v.  Temperance.4  Vaughan  Williams,  L.  J., 
finds  much  support  for  his  suggestion  in  this  case.  The 
owner  ol  certain  title  deeds  employed  his  son  to  raise 
money  upon  them,  and  at  the  same  time  directed  him  not 
to  borrow  more  than  a  specified  sum  ;  the  son  obtained  a 
loan  of  a  larger  amount  from  a  person  who  knew  of  the 
power  to  borrow  but  was  unaware  of  the  limitation  as  to 
amount;  and  the   lender  was   upheld    in   his   claim  for   the 

1  (1894)  64  L.  J.  Q.  B.  308  ;   [1895]  1  Q.  B.  521. 

2  (1877)  2  C.  P.  D.  224  ;  47  L.  J.  C.  P.  241  ;  3  C.  P.  D.  32. 

3  40  &  41  Vic.  c.  39,  s.  3.  In  commenting  upon  this  case  the  present 
writer  predicted  that  although  it  had  been  reversed  by  Parliament  yet 
"  the  decision  remains  as  a  formidable  obstacle  should  we  again  try  to  pro- 
ceed upon  principle."     Ewart  on  Estoppel,  337. 

4  [1895]     A.  C.  173;  64  L.J.  Ch.  433. 
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whole   advance.     The   learned   judge   applied  the  case  in 
this  way  : 

"  Suppose  the  father  had  merely  intrusted  the  son  with  the  deeds  of  the 
property  and  the  son  had  fraudulently  taken  them  and  raised  money  on 
them,  could  it  be  said  that  the  act  of  the  father  was  within  the  rule? 
[That  is  the  Lickbarrow  v.  Mason  rule.]  In  my  judgment  it  clearly  could 
not  have  been  said  so,  because  the  father  would  not  upon  the  supposition 
have  done  any  act  which  he  intended  to  be  acted  upon  *  *  *  he  did 
not  intend  the  son  to  deal  with  the  deeds  at  all." 

The  above  method  of  stating  this  case  seems  to  place  it 
in  the  class  already  referred  to,  namely,  that  in  which  a 
wide  power  is  given  and  some  limitation  as  to  its  exercise 
is  imposed  —  a  class  in  which  the  agent  acts  within  the 
power  but  not  within  the  authority.  In  those  cases  (as  has 
already  been  seen)  it  may  very  truly  be  said  that  the  prin- 
cipal intended  some  bodv  to  act  upon  the  power,  but  it 
does  not  at  all  follow  that  he  may  not  be  estopped  in  other 
cases  in  which  he  has  no  such  intention.1 

All  the  cases  referred  to  by  Vaughan  Williams,  L.  J.,  as 
well  as  some  others,  have  now  been  reviewed  and  the 
result  is: 

(i)  The  suggestion  that  the  true  owner  will  be  estopped 

only  when  "  the   act  he  has  done  is  an   act  intended  to  be 

'  The  present  writer  is  not  at  all  satisfied,  however,  with  this  method 
of  disposing  of  Brocklesby  v.  Temperance  and  he  has  (possibly  with  some 
temerity)  suggested  reasons  for  doubting  the  correctness  of  the  decision 
itself.  Suppose  that  the  son  had  had  authority  to  sign  a  note  for^ioo; 
and  misrepresenting  his  authority  signed  one  for  ^500  and  passed  it  off; 
no  one  would  suggest  that  the  father  would  be  liable.  The  cases  are  ex- 
actly parallel— in  both  the  lender  must  ascertain  the  extent  of  the  agent's 
authority.  Neither  of  them  is  a  case  in  which  the  power  is  one  thing  and 
the  authoritv  another.  Neither  is  a  case  of  general  power  to  do  a  series  of 
acts  with  private  instructions  and  limitations  attached  to  the  power.  The 
House  of  Lords,  in  the  Brocklesby  v.  Temperance  case,  was  misled  (as  the 
present  writer  ventures  to  think)  by  a  case  in  which  a  mortgagee  handed 
over  the  title  dreds  to  a  mortgagor  upon  the  understanding  that  ^15,000 
should  be  borrowed  upon  them  ;  the  mortgagor  borrowed  ^50,000;  and 
the  lender  was  upheld,  Lord  Herschell  saying:  "  I  confess  I  am  quite  unable 
to  see  any  distinction  in  principle  between  the  two  cases."  But,  with  the 
highest  respect  for  one  of  England's  greatest  judges,  the  distinction  is  that 
between  ostensible  ownership  and  ostensible  agency.  In  the  case  last 
mentioned,  the  mortgagor  having  the  deeds  appeared  to  be  the  unincum- 
bered owner  of  the  property  and  could  borrow  what  he  pleased — the  lender 
knew  nothing  of  agency  whatever  and  could  not  therefore  inquire  into  ex- 
tent of  authority.  In  Brocklesby  v.  Temperance,  however,  the  lender  is 
approached  by  a  man  who  says,  "  Here  are  my  father's  deeds.  I  am  author- 
ized to  borrow  /500  upon  them."  Why  should  not  the  usual  rule  apply 
here,  that  the  extent  of  an  agent's  authority  must  be,  at  your  peril,  ascer- 
tained ?  If  a  principal  has  done  anything  to  accredit  an  agent  as  having 
authority  greater  than  that  really  assigned  to  him,  that  of  course  is  another 
matter. 
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acted  upon  by  somebody  "  is  true  of  but  one  class  of  cases, 
and  true  there  only  because  the  class  happens  to  be  com- 
posed solely  of  instances  in  which  such  intention  is  one  of 
the  factors. 

(2)  There  are  other  classes  of  cases  in  which  estoppel 
ensues,  although  the  act  done  by  the  true  owner  was  not 
one  "intended  to  be  acted  upon  by  somebody." 

(3)  The  rule  for  cases  of  personal,  and  passively  assisted, 
misrepresentation  is  that  the  true  owner  will  be  estopped 
when  he  had  reasonable  ground  lor  anticipating  some 
change  of  position  as  the  result  of  the  misrepresentation. 

(4)  The  true  rule  for  cases  of  actively  assisted  misrep- 
resentation is  that  the  change  of  position  must  have  been 
reasonably  consequent  upon  the  assistance  rendered  by  the 
estoppel-denier. 

(5)  These  rules  apply,  of  course,  as  well  to  cases  of  os- 
tensible ownership  as  to  cases  of  ostensible  agency. 

Qualification  by  the  Master  of  the  Rolls. 

It  will  be  remembered  that  the  Master  of  the  Rolls  sug- 
gested that 

"the  act  which  has  enabled  the  third  person  to  occasion  the  loss  must 
*  *  *  be  connected  with  the  fraud  which  has  caused  injury  to  one  of 
those  two  persons  in  a  sense  of  bringing  about  the  fraud." 

While  reading  the  foregoing  exposition,  some  readers 
have  been  dissenting  from  the  applicability  of  the  phrase 
"reasonably  consequent  upon  the  assistance  rendered": 
Can  it  be  said  (they  have  thought)  that  the  commission  of 
a  fraud  is  reasonably  consequent  upon  the  possession  of 
means  to  accomplish  it?  In  the  case  under  review,  for  ex- 
ample, can  it  be  asserted  that  the  transfer  of  the  goods  to 
the  fictitious  name  and  the  subsequent  sale  to  an  innocent 
purchaser  were  reasonably  consequent  upon  the  grant  of 
power  to  sign  delivery  orders?  They  were  certainly  not 
a  necessary  consequence  of  the  grant ;  and  upon  the  other 
hand  they  were  so  connected  with  the  grant  that  they  could 
not  have  occurred  without  it.  To  use  the  language  of  the 
Master  of  the  Rolls,  the  grant  of  the  power  was  connected 
with  the  fraud  "  in  the  sense  of  bringing  about  the  fraud." 
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II  so,  it  may  be  said  inversely  that  the  fraud  was  the  rea- 
sonable consequence  of  the  grant  of  authority : 

"  How  oft  the  sight  of  means  to  do  ill  deeds, 
Makes  ill  deeds  done."1 

And  the  rule  couched  in  language  suggested  thus  re- 
ceives confirmation  from  the  case  under  review. 

The  learned  judge  furnishes  further  comfort  to  the 
present  writer.  Until  his  judgment,  the  language  of  Black- 
burn, J.,  in  Swan  v.  North  British — 

"  The  neglect  must  be  in  the  transaction  itself  and  be  the  proximate  cause 
of  the  leading  the  party  into  the  mistake"2 — 

although  found  to  be  embarrassing,3  was  not  recognized  as 
imposing,  in  the  classes  of  cases  under  review,  an  impossi- 
ble prerequisite.  The  writer's  book,  indeed,  had  a  sentence 
to  the  effect  that  such  a  rule  "is  an  impossible  one";4  for 
the  "neglect"  in  cases 

"  of  assisted  misrepresentation  never  can  be  the  proximate  cause  of  the 
leading  of  the  person  into  the  mistake.  There  is  always  interposed  the 
misrepresentation  of  some  third  person." 

The  Master  of  Rolls,  with  more  acceptance  than  the 
present  writer  could  expect,  and  without  any  reference 
whatever  to  previous  judicial  difficulty,  now  says: 

"  With  regard  to  the  argument  that  it  was  the  fraud  of  the  clerk,  and 
not  the  authority  given  to  the  dock  company  which  was  the  proximate 
cause  of  the  loss,  the  rule  as  to  which  of  two  innocent  persons  is  to  bear  a 
loss  only  comes  into  play  when  a  fraud  has  been  committed ;  and  if  we 
are  to  give  weight  to  the  argument  we  might  as  well  strike  the  rule  alto- 
gether out  of  the  law  of  England.     I  do  not  think  that  we  ought  to  do  so." 

John  S.  Ewart. 

1  King  John,  IV,  2.     2  2  H.  &  C.  181  ;  28  L.  J.  Ex.  273. 

3  Seton  v.  Lafone  (1887)  19  Q.  B.  D.  68 ;  56  L.  J.  Q.  B.  415. 

4  Ewart  on  Estoppel,  119. 
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James  Bradley  Thayer,  LL.D.,  Weld  Professor  of  Law 
at  Harvard  University,  died  at  his  home  in  Cambridge  on 
the  fourteenth  day  of  February,  1902.  The  severe  loss 
which  was  sustained  by  the  legal  profession  in  his  death 
has  been  justly  emphasized.  By  his  contributions  on  the 
subjects  of  evidence  and  constitutional  law  he  rendered  a 
service  to  the  legal  profession,  the  value  of  which  has  not 
been  overstated.  And  yet,  it  was  not  in  this  work,  of 
which  Professor  Thayer  has  left  a  tangible  proof,  that  he 
was  at  his  best  or  of  the  greatest  service.  Man)'  another 
has  made  contributions  to  the  legal  learning  of  the  country 
quite  equal  to  his,  and  still  has  not  exercised  a  small  part 
of  his  influence.  It  was  in  the  field  where  he  chose  to  de- 
vote the  best  part  of  his  life,  and  where  he  worked  so  unas- 
sumingly, and  yet  so  incessantly,  that  he  appeared  at  his 
best  and  did  a  work  that  has  rarely  been  equalled. 

The  present  article  is  not  intended  as  a  biographical 
sketch.  A  relation  of  the  facts  of  Professor  Thayer's  early 
life  and  professional  career  is  not  even  attempted.  It  is 
from  the  standpoint  of  the  class  room,  where  he  labored  for 
over  twenty- eight  years,  and  from  the  standpoint  of  the 
students  who  sat  under  his  instruction,  that  some  descrip- 
tion of  his  work  is  attempted. 

A  thorough  education  in  the  law  to-day  requires  far 
more  than  was  thought  necessary  even  a  few  years  ago. 
The  present  law  course  and  the  present  lawyer  must  be 
thoroughly  well  rounded.  There  are  times,  both  in  study 
and  practice,  when  the  hampering  influence  of  decided 
cases  should  be  cast  aside,  and  a  question  approached  en- 
tirely from  the  standpoint  of  principle.  There  are  also 
times,  both  in  study  and  practice,  when  principles,  however 
logical,  must  be  abandoned  and  the  fact  freely  recognized 
that  the  binding  force  of  previous  decisions  has  forever 
closed  debate.  Instruction  from  both  standpoints  is  neces- 
sary.    Professor  Thayer  systematically  taught  that  a  deci- 
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sion,  once  rendered,  must  be  accepted,  but  he  was  pre-emi- 
nent among  the  educators  of  this  country  as  a  careful 
analyzer  of  the  actual  force  of  judicial  opinions. 

It  was  the  good  fortune  of  the  writer  to  sit  under  Pro- 
fessor Thayer's  instruction  throughout  every  course  which 
he  was  giving  at  the  Harvard  Law  School  not  many  years 
ago.  The  repetition  of  a  single  question,  which  at  the 
time  seemed  hopelessly  tedious,  will  never  be  forgotten. 
Scarcely  a  case  was  stated  for  months  but  what  the  first 
question  asked  was:  "How  did  that  case  come  up?"  He 
drilled  into  the  minds  of  the  students,  as  perhaps  no  other 
instructor  has  ever  done,  the  absolute  necessity  of  examin- 
ing a  case,  not  from  the  point  of  what  was  said  by  the 
judge,  but  from  the  point  of  exactly  what  questions  really 
were  presented  for  legal  decision.  The  precise  points  pre- 
sented by  the  manner  of  an  appeal  were  invariably  deter- 
mined before  the  opinion  of  the  court  was  at  all  consid- 
ered. Dicta,  however  interesting  as  legal  discussion,  were 
carefully  sifted  out  and  plainly  labelled.  The  importance 
of  such  a  treatment  of  authorities  was  so  emphasized  that 
it  could  not  be  lorgotten,  and  the  good  effects  of  that  les- 
son, so  well  taught,  will  be  appreciated  by  the  students 
who  sat  under  Professor  Thayer,  so  long  as  their  practice 
of  the  law  continues. 

In  his  method  of  instruction,  Professor  Thayer  was 
never  showy.  Chief  Justice  Holmes  of  Massachusetts,  in  a 
private  letter,  quoted  here  by  permission,  has  accurately 
voiced  this  characteristic  of  his  work:  "  He  was  an  example 
of  what  we  need  to  see  exemplified  as  often  as  may  be, 
unadvertised,  quiet  production  of  the  first  rate,  as  against 
pose,  advertisement  and  easy  success."  Probably  no  one 
has  ever  attended  Professor  Thayer's  lectures  who  appre- 
ciated, at  the  outset,  the  full  value  of  the  opportunity.  His 
courses  were  among  the  hardest  which  the  school  offered, 
and  he  made  no  effort  to  minimize  the  amount  of  work 
which  was  required  of  the  student.  The  lectures  on  sales, 
on  evidence,  and  on  constitutional  law  contained  so  much 
substantive  law  as  to  be,  at  times,  almost  confusing,  and  few, 
if  any,  realized  the  compactness  of  the  instruction  or  the 
breadth  of  the  ground  actually  covered  until  a  course  had 
been  completed  and  reviewed.     It  was  only  after  a  man 
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was  almost  ready  to  leave  the  school  that  he  realized  the 
debt  which  he  owed  to  Professor  Thayer,  but  it  is  con- 
fidently asserted  that  no  man  ever  has  left  the  Harvard  Law 
School  without  feeling  towards  him  a  deep  sense  of 
gratitude. 

It  is  usually  assumed  in  the  law  that  a  man,  even  of  pre- 
eminent ability,  must  close  his  career  upon  the  bench,  if  he 
is  to  perpetuate  his  name.  It  must  be  admitted  that  a 
lawyer  who  has  not  done  this  can  leave  no  conspicuous 
and  tangible  proof  of  his  learning.  But  if  a  man's  work  is 
more  important  than  the  world's  knowledge  of  that  work, 
and  if  a  man's  life  is  more  important  than  an  emblazoned 
monument  after  his  death,  then  it  is  true  that  Professor 
Thayer  did  a  work  and  lived  a  life  which  achieved  the  best 
results,  and  will  have  an  enduring  influence.  It  always 
seems  an  irremediable  loss  when  the  death  occurs  of  any 
man  who,  through  many  years  of  painstaking  study,  has 
made  himself  an  authority  in  his  profession.  The  death  of 
Professor  Thayer  is  such  a  loss,  but  the  influence  of  his 
learning  has  not  ceased  because  his  active  work  is  finished. 
More  important  than  the  existence  of  innumerable  printed 
decisions  is  the  service  which  he  has  rendered  to  thousands 
of  men  who  are  to-day  practicing  the  law  throughout  all 
the  States  of  this  country.  While  these  men  live  his 
influence  will  be  felt,  and  through  their  instruction  of 
others  his  influence  will  be  perpetuated. 

Charles  Sherman  Haight. 
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NOTES. 


Estimating  Benefits  in  Special  Assessments. — Possibly 
nothing  in  the  law  of  taxation  has  given  rise  to  more  confusion 
than  the  subject  of  special  assessments  for  local  improvements. 
The  conflict  between  theory  and  practice  is  due  partly  to  the  fact 
that  this  form  of  taxation  is  of  comparatively  recent  development  so 
that  the  legislatures  have  not  always  recognized  the  same  principles 
in  levying  such  assessments  ;  nor  have  the  courts  been  consistent  in 
their  decisions.  First  recognized  as  an  exercise  of  the  police 
power,  then  as  falling  within  the  power  of  eminent  domain,  special 
assessments  for  local  purposes  are  to-day  almost  without  exception 
supported  as  an  exercise  of  the  taxing  power.  Three  principles  are 
generally  applied  in  testing  their  validity:  The  assessment  must  be 
for  a  public  purpose,  it  must  be  levied  according  to  some  fixed  rule 
and  within  a  limited  district  and,  lastly,  it  must  not  exceed  in  amount 
the  estimated  benefit  which  will  accrue  from  the  improvement  for 
which  it  is  levied.  A  number  of  courts  have  declined  to  apply 
strictly  this  last  principle,  holding  that  after  fixing  the  assessment 
district  the  total  expense  of  the  improvement  may  be  assessed  upon 
the  property  included,  without  regard  to  the  question  whether  it  ex- 
ceeds the  actual  benefit.  Matter  of  Church  (1883)  92  N.  Y.  1,  at 
p.  6  ;  Ry.  Co.  v.  Conelly  (1859)  10  Ohio  St.  159. 

Two  interesting  points  bearing  upon  this  subject  were  recently 
brought  before  the  Supreme  Judicial  Court  of  Massachusetts.  The 
legislature  in  a  single  act  authorized  a  corporation  to  build  a  railroad 
station  and  gave  the  Boston  Board  of  Street  Commissioners  power 
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to  widen  and  extend  two  streets  and  to  assess  one  half  the  cost  upon 
such  real  estate  as  should  be  benefited  by  this  improvement  and  by 
the  erection  of  the  station,  the  assessment  in  no  case  to  exceed  the 
benefit.  It  was  claimed  that  the  assessment  was  invalid  on  the 
ground  that  as  a  whole  the  improvement  was  not  a  public  one  and 
that,  at  any  rate,  only  those  benefits  which  accrued  from  the  ex- 
penditure of  public  funds  could  be  considered.  The  purpose  was 
to  show  that,  if  the  increased  value  of  the  property  caused  by  the 
location  of  the  station  were  eliminated  from  consideration,  the  bene- 
fits accruing  from  the  street  improvements  would  not  equal  the  as- 
sessment. The  court  held  that  the  assessments  were  valid.  Sears 
v.  Board  of  Street  Covirs.  (1902)  62  N.  E.  397.  The  levying  of 
assessments  to  defray  the  cost  of  local  improvements  in  streets  is  so 
general  and  the  public  character  of  the  object  so  well  recognized 
that  the  fact  that  another  improvement  was  authorized  in  the  same 
legislative  act  should  not  change  the  purpose  and  character  of  the 
assessment.  In  several  States  assessments  for  highways  through 
farming  lands  have  been  upheld.  This  view  has  been  rejected  in 
Pennsylvania  on  the  ground  that  though  the  improvement  may  be  a 
public  one,  individual  private  interests  are  too  slight  to  justify  an 
assessment  for  benefit.  Washington  Avenue  (1 871)  69.  Pa.  St.  352. 
But  the  extent  to  which  the  doctrine  is  carried  is  illustrated  by  a 
New  York  case  where  the  court  upheld  an  assessment  levied  upon  a 
certain  class  of  property  owners  in  Utica,  in  order  to  repay  a  vol- 
untary disbursement  made  by  private  citizens  to  secure  the  location 
of  a  canal  terminus  at  that  point.  Thomas  v.  Leland  (1840)  24 
Wend.  65.  Indeed,  it  seems  that  the  power  of  the  legislature  to 
determine  whether  or  not  an  improvement  is  a  public  one  cannot 
be  reviewed  by  the  courts.  Litchfield  v.  Vernon  (1869)  41  N.  Y. 
123,  at  p.  133. 

Another  question  seems  to  be  squarely  presented  in  this  case, 
viz.,  whether  in  estimating  the  benefits,  the  authorities  shall  con- 
sider those  which  accrue  from  the  public  expenditure  and  no  other. 
There  is  no  doubt  that  the  assessment  should  not  exceed  the  bene- 
fit, but  the  contention  made  in  the  principal  case  does  not  seem  to 
have  been  considered  before.  The  decision,  however,  seems  to  be 
unobjectionable.  When  the  legislature  in  its  judgment  decides 
that  a  certain  distnct  will  be  so  far  benefited  by  an  improve- 
ment as  to  justify  an  assessment,  its  decision  is  final  and  its 
determination  of  the  basis  upon  which  the  assessment  shall  be 
made  is  conclusive.  The  same  should  be  true  as  to  its  power 
to  prescribe  the  elements  of  benefit  to  be  considered.  The  prin- 
ciple involved  in  this  form  of  taxation  is  that  a  property  owner 
has  been  specially  benefited  and  to  the  extent  of  that  benefit 
should  contribute  to  the  expenditure.  It  would  seem  that  if  an 
assessment  complies  with  all  the  characteristics  inherent  in  the  con- 
ception of  that  term,  the  power  of  the  legislature  in  all  other 
respects  is  unlimited.  It  has  been  held  that  though  the  board  of 
assessors  acted  upon  an  erroneous  principle,  the  assessment  would 
not  beset  aside,  since  it  did  not  amount  to  confiscation.   Matter  0/ 
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Cruger  (1881)  84  N.  Y.  619.  Certainly  the  fact  that  a  benefit 
incidental  to  the  actual  public  improvement  is  included  in  the  esti- 
mate does  not  violate  the  principle  that  the  assessment  shall  not 
exceed  the  benefit.  If  the  property  owner  has  received  an  equiv- 
alent, it  should  be  of  no  moment  to  him  from  what  source  the 
benefit  arose  so  long  as  there  is  a  public  improvement.  The  leg- 
islature may  therefore  direct  the  performance  of  some  other  work 
along  with  that  for  which  the  public  money  is  expended  and  direct 
that  benefits  accruing  from  the  former  be  included  with  those 
arising  from  the  latter  in  ascertaining  whether  the  assessment 
exceeds  the  benefit.  The  taxing  power  is  purely  a  matter  for  legis- 
lation, and  the  legislature  may  exercise  its  power  without  question 
by  the  courts  so  long  as  its  action  is  not  manifestly  merely  color- 
able or  arbitrary  and  does  not  amount  to  confiscation  of  property. 


Agent's  Knowledge  of  Breach  of  Restrictions  of  an  Insur- 
ance Policy  at  its  Inception. — The  United  States  Supreme  Court 
has  recently  handed  down  an  important  decision,  which  refuses  to 
recognize  the  well  established  New  York  doctrine  of  Van  Schoick  v. 
Alagara  Fire  Ins.  Co.  (1877)  68  N.  Y.  434.  A  policy  containing  a 
provision  against  other  insurance  was  issued  to  an  applicant,  who 
had  prior  insurance  to  the  knowledge  of  the  insurer's  agent.  Parol 
evidence  of  the  agent's  knowledge  was  deemed  inadmissible. 
Nor  I  hern  Assurance  Co.  v.  Grand  View  Building  Association  (1902) 
22  Sup.  Ct.  133.  The  court  asserts  that  the  mode  of  reasoning  of 
the  New  York  cases  "overlooks  both  the  general  principle  that  a 
written  contract  can  not  be  varied  by  parol  evidence  and  the  ex- 
press provision  that  no  waiver «hall  be  made  by  the  agent  except  in 
writing,  indorsed  on  the  policy." 

The  position  of  Shiras,  J. ,  on  the  first  objection  seems  unassail- 
able. In  Van  Shoick  v.  Ins.  Co.,  supra,  it  was  held  that  the  company 
would  be  estopped  to  set  up  a  restriction  known  to  its  agent  to  be 
broken  when  the  policy  was  delivered  and  premium  paid.  It  is 
clear  that  the  ordinary  elements  of  estoppel  are  wanting  since  there 
is  no  reliance  on  any  representation  of  a  fact,  unknown  to  the 
insured.  Franklin  Ins.  Co.  v.  Martin  (1878)  40  N.  J.  L.  568. 
Moreover  it  can  not  be  treated  as  a  waiver  of  a  condition  of  the 
contract  since  a  condition  assumes  that  the  contract  has  come  into 
existence.  Langdell,  Summ.  of  Cont.  §  28.  Nor  does  a  court  of 
law  thus  accomplish  what  a  court  of  equity  reaches  by  reformation 
of  an  instrument  since,  no  mutual  mistake  existing,  no  ground  for 
reformation  in  equity  arises.  Shannon  v.  Gore  Dist.  Mul.  Fire 
Ins.  Co.  (1878)  2  Ont.  App.  Rep.  396;  Commonwealth  Ins.  Co.  v. 
Huntzinger  (1881)  98  Pa.  St.  181.  So  on  common  law  principles, 
the  case  at  hand  seems  right. 

However,  the  further  objection  of  want  of  authority  in  the  agent 
to  waive  is  hardly  tenable  and  is  based  on  a  misconception  of  the 
New  York  decisions.      The   knowledge  of  an  agent  to  secure  infor- 
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mation  is  held  the  knowledge  of  the  insured.  Assuming  that  such 
knowledge  can  be  shown  by  parol  evidence  to  strike  out  a  restric- 
tion, the  authority  of  an  agent  to  waive  conditions  of  the  policy  is 
not  involved.  The  company,  by  authorizing  an  agent  to  receive 
information,  binds  itself  by  his  knowledge.  So  the  New  York 
courts  have  logically  held.  Wood  v.  American  Fire  Ins.  Co.  (1896) 
149  N.  Y.  382.  On  the  other  hand,  in  cases  where  facts  subse- 
quent to  the  issuing  of  a  policy  are  known  to  the  agent,  his 
authority  to  waive  a  condition  is  in  question.  His  power  to  do  it 
only  in  fixed  ways  is  a  fair  provision  and  will  be  enforced.  Baum- 
gartcl  v.  Ins.  Co.  (1892)  136  N.  Y.  547.  The  New  York  doctrine 
seems  a  justifiable  bit  of  judicial  legislation.  A  practical  and  just 
exception  to  the  parol  evidence  rule  may  well  be  taken  in  insurance 
policies,  which  contain  many  and  complex  warranties,  proceed 
wholly  from  the  company  and  are  issued  through  zealous  agents. 
This  anomalous  view,  at  least,  has  produced  satisfactory  results.  It 
has  met  with  favor  in  Connecticut,  McGuirk  v.  Hartford  Fire  Ins. 
Co.  (1888)  56  Conn.  528,  and  generally  in  the  Western  States. 
May  on  Ins.  4th  ed.  §3 3 A.  Nor  is  the  criticism  of  indefiniteness 
well  taken.  From  its  nature  the  so-called  estoppel  or  relinquish- 
ment operates  to  cut  out  warranties  of  the  policy  and  cannot  raise 
a  new  term.  Landers  v.  Cooper  (1889)  115  N.Y.  279.  It  should 
not  be  applied  to  cases  of  collusion  between  the  insured  and 
the  agent.  National  Life  Ins  Co.  v.  Murch  (1873)  53  N.  Y.  144. 
The  clear  rule  has  become  somewhat  unsettled  by  the  recent 
case  of  Skinner  v.  Norman  (1901)  165  N.  Y.  565,  holding  that  an 
agents  promise  to  get  information  was  the  constructive  knowledge 
of  the  insurer.  See  criticism  in  1  Columbia  Law  Review,  262.  It 
is  interesting  to  note  that  the  Texas  court  has  intimated  that  the 
warranty  is  suspended  for  a  reasonable  time,  if  its  terms  may  easily 
be  complied  with.  Germania- American  Ins.  Co  v.  Evants  (1901)  61 
S.  W.  536. 

The  decision  most  relied  on  by  the  insured  in  the  principal  case 
was  Union  Mut.  Ins.  Co.  v.  Wilkinson  (1871)  13  Wall.  222.  In 
that  case  the  applicant  stating  his  ignorance  of  material  facts,  the 
agent  erroneously  filled  in  the  application.  Parol  evidence  of  the 
statements  of  the  insured  were  admitted  to  prove  that  the  repre- 
sentations were,  in  reality,  those  of  the  agent,  and  the  insurer  was 
estopped  to  set  up  its  defence.  This  was  affirmed  in  Ins.  Co.  v. 
Mahone  (1874)  88  U.  S.  152,  and  N.  f.  Mut.  Life  Ins  Co.  v.  Baker 
(1876)  94  U.  S.  610,  and  limited  in  N  Y.  Life  Ins.  Co.  v.  Fletcher 
(1886)  117  U.  S.  519,  to  cases  of  no  negligence  in  the  insured  and 
good  faith  on  the  part  of  the  agent,  where  no  limitation  of  his 
authority  was  conveyed  to  the  insured.  On  this  narrow  ground 
very  little  is  left  of  the  decision.  The  principal  case  tries  to  dis- 
tinguish it  "as  in  legal  effect  a  denial  of  the  execution  of  the  state- 
ment." The  application,  adopted  by  the  insured,  should  on  com- 
mon law  principles  have  been  conclusively  presumed  to  contain 
representations  of  the  insured.  See  Franklin  Fire  Ins.  Co.  v.  Mar- 
tin, supra.    It  seems  that  the  Wilkinson  case  cannot  be  reconciled  with 
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the  decision  at  hand.  As  a  result  of  the  principal  case,  the  insured 
will  be  forced  to  sue  in  the  State  of  the  defendant  company  to  pre- 
vent removals  to  the  United  States  courts.  Dewees  v.  Batchelder 
Fire  Ins.  Co.  (1872)  6  Vroom,  366,  and  Balchelder  v.  Ins.  Co. 
(1883)  135  Mass.   449,  accord. 


Extension  of  the  Rule  Protecting  Trade-Names. — Unfair 
competition  in  business  has,  in  modern  times,  been  restrained  in 
certain  ways.  The  most  notable  instance  arises  in  regard  to  trade 
names  ;  and  the  courts  enjoin  the  use  of  a  name  by  one  firm  calcu- 
lated to  make  the  public  believe  that  the  goods  sold  under  such 
name  are  those  manufactured  by  another.  Croft  v.  Day  (1843)  7 
Beav.  84.  To  such  an  extent  is  the  doctrine  carried  that,  while  a 
man  cannot  be  restrained  from  using  his  own  name  in  business,  he 
can  be  enjoined  from  using  it  in  such  manner  as  to  make  it  appear 
that  his  wares  are  those  put  upon  the  market  by  another  person  of 
similar  name.  Rapallo,  J.,  in  Meneelyv.  Meneely  (1875)  62  N.  Y. 
427.  The  rule  thus  set  forth  is  a  wise  one,  calculated  to  protect  the 
reputation  and  property  of  merchants  as  well  as,  incidentally,  to 
save  the  public  from  imposition.  But  this  rule  should  cover  those 
cases  only  where  the  principle  laid  down  by  Lord  Langdale, 
M.  R. ,  in  Croft  v.  Day,  supra,  that  "No  man  has  the  right  to  sell 
his  own  goods  as  the  goods  of  another"  will  apply.  In  Interna- 
tional Committee  Young  Women's  Christian  Association  v.  Young 
Women  s  Christian  of  Chicago  (111.  1901)  62  N.  E.  551,  the 
Supreme  Court  of  Illinois  broadens  the  rule  to  such  an  extent 
that  it  is  hard  to  tell  where  the  end  will  be.  In  that  case  the  Young 
Women's  Christian  Association  obtained  an  injunction  restraining 
the  use  of  the  name  International  Committee  of  the  Young  Women's 
Christian  Association  by  another  society  whose  objects  were  similar. 
The  majority  of  the  court  relies  solely  on  the  trade-name  cases. 
The  dissenting  justices  disagree  because  in  their  opinion  the  names 
are  distinguishable,  and  because  of  the  fact  that  the  secretary  of 
state  granted  a  license  to  the  defendant  to  organize  its  society  under 
such  corporate  name.  In  both  opinions  it  is  recognized  that  these 
corporations  were  organized  for  charitable  purposes.  Where  then 
is  the  injury  to  the  plaintiff?  It  is  true  that  allegations  are  made 
that  donations,  intended  for  the  plaintiff,  were  by  mistake  sent  to 
the  defendant,  although  the  dissenting  opinion  considers  these  alle- 
gations as  not  proved.  But  even  if  such  mistakes  had  been  made, 
an  organization  has  not  such  an  interest  or  property  right  in  gifts 
about  to  be  conferred  as  will  be  protected  by  a  court  of  equity. 
And  the  very  facts  which  are  the  basis  of  jurisdiction  in  the  trade- 
name cases  are  obviously  wanting  here.  Croft  v.  Day,  supra ; 
McLean  v.  Fleming  (1877)  96  U.  S.  245. 

Only  one  case  similar  in  its  facts  can  be  found.  Colonial 
Dames  of  America  v.  Colonial  Dames  of  the  City  of  New  York  and 
National  Society  of  Colonial  Dames  of  America  (N.  Y.   1899)  29  Misc. 
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10,  affirmed  on  the  opinion  of  Mr.  Justice  Bookstaver  in  1901, 
71  N.  Y.  Supp.  1 134.  The  plaintiff  and  the  defendants  were  or- 
ganized for  patriotic  purposes  and  there  were  allegations  that  mail 
had  been  misdelivered.  Nothing  was  said  about  donations, 
although  it  would  seem  that  gifts  had  been  made.  Bookstaver,  J., 
dismissed  the  plaintiff's  bill,  saying:  "At  the  outset  it  should  be 
noted  that  this  case  is  unique,  in  that  none  of  the  parties  is  engaged 
in  any  business,  in  the  sense  of  seeking  financial  gain."  It  was  evi- 
dent therefore  that  the  principle  of  the  trade-name  cases  would  not 
apply.  In  closing,  he  said:  "Reasons  which  may  be  all-sufficient 
to  induce  a  court  to  restrain  a  defendant  from  making  money  that  a 
plaintiff  is  entitled  to  make  may  be  wholly  inadequate  to  warrant 
such  interference  where  it  is  a  question  of  doing  good  deeds." 


Newspaper  Publications  in  Contempt  of  Court.  —  Publications 
in  newspapers  which  have  been  punished  as  in  contempt  of  court 
are  of  three  kinds.  The  publication  may  be  of  matter  which  accord- 
ing to  the  rules  of  legal  evidence  is  inadmissible  in  a  trial  of  a  pend- 
ing case.  Such  was  the  fact  in  Telegram  Publishing  Co.  v.  Com.  (1899) 
172  Mass.  294.  The  Court  for  Crown  Cases  Reserved  has  recently 
sustained  the  conviction  of  an  editor  and  of  a  reporter  of  a  newspaper 
on  an  indictment  charging  them  with  unlawfully  attempting  to  per- 
vert the  due  course  of  justice  by  publishing  articles  reflecting  on 
the  conduct  and  character  of  persons  then  on  trial  for  murder.  King 
v.  Tibbits  and  Windust  [1902]  1  K.  B.  77.  The  case  is  of  special  in- 
terest because  the  prosecution  took  the  form  of  indictment  and  trial 
by  jury  instead  of  the  now  almost  universal  form  of  summary  pro- 
ceedings for  contempt  of  court.  Usually  in  cases  of  this  character 
the  remedy  by  indictment  is  considered  too  tardy  and  too  uncer- 
tain. Shipivorth's  Case  (1873)  L.  R.  9  Q.  B.  230,  233.  Indeed, 
although  the  case  was  argued  exhaustively  by  the  counsel,  the  only 
semblance  of  actual  authority  which  was  found  was  Rex  v.  Williams 
(1823)  2  L.  J.  K.  B.  O.  S.  30,  where  it  was  held  to  be  a  misde- 
meanor to  prejudge  a  criminal  case  by  a  theatrical  representation. 
In  another  class  of  cases  the  publication  is  in  the  nature  of  a  threat 
or  libelous  accusation  aimed  at  a  judge  on  account  of  his  attitude 
in  a  case  still  pending  before  him.  People  v.  Wilson  (1872)  64  111. 
195.  Such  was  the  recent  case  of  Hearst's  Chicago  American  (C.  C. 
111.)  Chicago  Legal  News,  Nov.  16,  1901,  where,  after  the  oral  an- 
nouncement of  the  court's  decision,  but  before  any  final  order  had 
been  made  or  judgment  entered  on  the  record,  charges  were  pub- 
lished that  the  judge  had  been  corruptly  influenced  in  reaching  his 
decision.  The  third  class  comprises  those  publications  which  amount 
merely  to  Libels  on  the  judge,  have  no  reference  to  pending  cases, 
and  can  therefore  hardly  be  said  to  interfere  with  the  due  course  of 
justice.  This  ground  of  contempt  was  early  recognized  by  Lord 
Chancellor  Hardwicke  in  Re  Read  and  Huggonson  (1742)  2  Atk.  471. 
In  a  case  of  this  character  brought  up  from  the  province  of  St.  Yin- 
cent   the   Privy  Council   stated  that  "committals   for  contempt  by 
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scandalizing  the  court  itself  have  become  obsolete  in  this  country. 
Courts  are  satisfied  to  leave  to  public  opinion  attacks  or  comments 
derogatory  or  scandalous  to  them."  McLeod  v.  St.  Aubcyn  [1899] 
A.  C.  549,  561.  One  year  later,  however,  an  editor  was  fined  ^"100 
for  just  such  a  publication.  Reg.  v.  Gray  [1900]  2  Q.  B.  36.  In 
the  United  States  a  publication  of  this  kind  was  held  to  be  in  con- 
tempt in  a  few  early  cases.  Respublicav.  Oswa/d  (1788)  1  Dall.  319. 
Although  there  are  later  dicta  to  the  same  effect,  no  recent  case  has 
been  found  which  actually  goes  so  far.  There  are  on  the  contrary 
a  large  number  of  cases  denying  any  such  right.  Dunham  v.  State 
(1858)  6  la.  245;  Storey  v.  People  (1875)  79  111.  45,  53-  The 
judge  attacked  is  considered  unfitted  to  try  the  issue,  for  the  truth 
of  the  publication  is  generally  recognized  as  a  defense  in  these 
cases.  McClatchy  v.  Superior  Court  (1897)  119  Cal.  413.  In  New 
York  the  whole  subject  is  governed  by  statute,  and  it  is  held  that 
although  a  false  account  of  proceedings  in  a  court  is  contempt,  a 
libelous  accusation  of  a  judge  is  not.  People  ex  re/.  Barnes  v.  Albany 
Court  of  Sessions  (1895)  147  N.  Y.   290,  297. 

The  general  question  is  one  more  of  policy  than  of  law.  Few 
will  deny  the  expediency  of  punishing  summarily  the  publica- 
tion of  matters  tending  to  deprive  an  accused  person  of  a  fair 
and  impartial  trial.  On  the  other  hand  the  wisdom  of  allowing  a 
judge  so  to  punish  personal  attacks  upon  himself  may  well  be 
doubted.  As  a  direct  result  of  the  impeachment  of  Judge  Peck  of 
the  United  States  District  Court  for  the  district  of  Missouri  for 
using  the  power  arbitrarily,  5  Crim.  Law  Mag.  17S,  Congress 
passed  the  act  of  March  2,  1831,  by  which  the  Federal  courts  are 
forbidden  to  punish  by  contempt  proceedings  offences  not  com- 
mitted in  the  immediate  presence  of  the  court  or  in  resistance  to 
legal  process.  U.  S.  Rev.  St.  §  725.  The  temptation  to  use  the 
power  unjustly  is  well  illustrated  by  the  case  of  State  v.  Circuit  Court 
(1897)  97  Wis.  1.  A  judge,  who  was  a  candidate  for  reelection,  was 
accused  by  a  newspaper  of  corruption.  On  being  ordered  to  show 
cause  why  he  should  not  be  punished  for  contempt  the  editor  an- 
swered that  the  charges  were  true.  The  judge  ruled  that  this  was 
no  defense,  but  anew  contempt  committed  in  the  lace  of  the  court. 
The  Supreme  Court,  however,  reversed  this  ruling,  saying  that  "it 
must  be  a  grievous  and  weighty  necessity  which  will  justify  so 
arbitrary  a  proceeding  whereby  a  candidate  for  office  becomes  the 
accuser,  judge  and  jury  and  may  within  a  few  hours  summarily  punish 
his  critic  by  imprisonment."  P.  12.  All  in  all  the  policy  of  the 
American  courts  in  restricting  summary  contempt  proceedings 
against  newspapers  to  cases  where  the  publication  tends  directly  to 
obstruct  or  pervert  the  course  of  justice  in  a  case  then  pending  in 
the  courts,  seems  preferable  to  that  of  Reg.  v.  Gray,  supra. 


Special  Partner  as  Creditor. — Limited  partnerships  are  not 
recognized  at  common  law,  nor  have  they  ever  been  authorized  by 
statute  in  Great  Britain.      It  was  from  the  laws  of  France  that  the 
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draughtsmen  of  the  first  American  legislation  on  the  subject  took 
the  principles  which  were  embodied  in  the  New  York  statute  of 
1822.  The  doctrine  of  limited  partnership  liability  has  found 
general  acceptance  in  this  country  and  at  the  present  time  the 
system  is  in  operation  in  all  but  two  or  three  of  our  jurisdictions. 
Although  principles  were  borrowed  from  other  sources,  the  statutes 
have  been  construed  according  to  the  rules  of  the  English  law. 
For  many  years  this  legislation  was  treated  with  severity  by  the  New 
York  courts  as  being  in  derogation  of  the  common  law,  but  the 
modern  tendency  of  the  bench  is  to  regard  it  with  favor,  as  a  sub- 
stantial aid  to  commerce  and  therefore  entitled  to  liberal  encourage- 
ment. While  the  statutes  of  the  different  States  are  quite  similar, 
the  position  of  a  special  partner  claiming  as  creditor  of  his  firm  is 
not  everywhere  the  same.  In  the  absence  of  express  provision  he 
would  be  entitled  to  be  treated  as  an  ordinary  creditor,  coming  in 
with  the  other  claimants  in  case  of  the  firm's  insolvency.  Burdick 
on  Part.  392.  But  legislation  regulating  his  rights  in  such  a  con- 
tingency is  quite  general.  Some  States  postpone  his  claim  until  all 
other  obligations  of  the  insolvent  partnership  have  been  discharged, 
while  others  make  such  postponement  subject  to  certain  exceptions. 
The  latter  rule  is  that  which  has  found  favor  in  New  York,  where 
section  37  of  the  Partnership  Law  provides:  "A  special  partner 
may  *  *  *  ioan  monev  t0  and  advance  and  pay  money  for  the 
partnership  *  *  *  and  may  use  and  lend  his  name  and  credit 
as  security  for  the  partnership,  in  any  business  thereof,  and  has  the 
same  rights  and  remedies  in  these  respects  as  other  creditors  might 
have.  If  such  partnership  becomes  insolvent  a  special  partner  shall 
not,  except  for  claims  contracted  in  pursuance  of  this  section,  be 
allowed  to  claim  as  creditor,  until  the  claims  of  all  the  other  cred- 
itors are  satisfied." 

In  the  recent  New  York  case  of  Matter  0/  Price,  McCormick  & 
Co.  (1902)  68  App.  Div. — ,  the  court  passed  upon  an  interesting 
state  of  facts.  One  Crocker,  a  special  partner  in  a  brokerage  firm, 
had  a  speculative  account  with  the  partnership,  and  was  heavily 
indebted  thereto,  though  his  indebtedness  was  amply  secured  by 
stock  deposited  as  collateral.  The  firm  had  made  a  general  assign- 
ment for  the  benefit  of  creditors,  having  previously  repledged  C.'s 
stock  to  secure  loans  made  by  various  bankers.  Being  unable,  for 
this  reason,  to  obtain  the  surrender  of  his  stock  upon  a  tender  to 
the  assignee  of  the  amount  of  his  debt,  C.  was  compelled  to  pay 
the  market  value  of  his  shares  to  the  aforesaid  bankers  in  order  to 
regain  possession  of  his  property.  Upon  suit  brought  against  the 
assignee,  to  recover  the  difference  between  the  sum  paid  and  the 
amount  of  his  indebtedness  to  the  insolvent  firm,  the  referee  held 
that,  inasmuch  as  the  petitioner  was  a  special  partner,  he  was  not 
entitled  to  stand  on  an  equality  with  the  other  creditors.  The 
Appellate  Division  holds  that  this  ruling  was  erroneous;  for  the 
assignment  worked  a  dissolution  of  the  firm,  Welles  v.  March  (1864) 
30  N.  Y.  350;  and  the  petitioner's  claim  arose,  therefore,  when  his 
relation  to  the  firm  as  a  special  partner  was  no  longer  in  existence. 
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Hence  he  should  be  allowed  to  assert  his  rights  with  the  other 
creditors,  for  the  statute  applies  only  to  the  maintenance  of  demands 
by  special  partners.  Only  one  case  is  cited  for  this  contention,  but 
it  seems  sound  and  in  accordance  with  the  policy  of  the  statutes 
dealing  with  this  branch  of  the  law.  In  the  decision  referred  to 
the  court  says:  "None  of  the  evils  which  the  legislature  intended 
to  guard  against  could  arise  from  the  fact  that  the  special  partner 
became  a  creditor  after  the  dissolution  of  the  partnership."  Hayes 
v.  Heyer  (1866)  35  N.  Y.  326.  But  if  the  case  did  come  within 
section  37,  supra,  as  the  referee  thought,  the  conclusion  reached 
might  well  be  the  same.  For,  while  C.'s  claim  arose  out  of  a  pay- 
ment to  the  bankers  made  to  serve  his  own  ends,  he  did,  never- 
theless, "pay  money  for  the  partnership, "inasmuch  as  he  liquidated 
a  portion  of  the  firm's  indebtedness.  Moreover,  his  demand  seems 
to  come  within  another  exception  named  in  the  section.  The  firm, 
having  obtained  loans  by  the  use  of  the  petitioner's  stock,  could 
not  deny  that  he  had  lent  "  his  name  and  credit  as  security  for  the 
partnership, "  for  the  advances  were,  in  fact,  induced  by  the  use  of 
his  credit. 


Bankruptcy — Preference — Attachment.  A  petition  in  invol- 
untary bankruptcy  can  be  filed  only  by  creditors  having  provable 
claims.  Sec.  59.  As  a  preferred  creditor  may  not  prove  his  claim 
until  he  has  surrendered  his  preference  (sec.  5  7  g),  he  may  not,  so  long 
as  he  remains  a  preferred  creditor,  file  a  petition.  Preference  is  de- 
fined by  section  6,  as  a  judgment  or  transfer.  But  the  true  signifi- 
cance of  these  terms  is  to  be  gathered  from  the  purpose  of  the  inhibi- 
tion, as  the  act  itself  sets  it  forth — that  no  creditor  shall  receive  a 
greater  proportion  of  his  debt  than  other  creditors  in  the  same  class. 
Sec.  60  a.      Pirie  v.  Trust  Co.  (1901)  182  U.  S.  438. 

On  the  question  of  attachment  the  decisions  rendered  under  the 
act  of  1867  are  unavailing,  for  the  two  acts  differ  materially  respect- 
ing preferences,  Wilson  Bros.  v.  Nelson,  7  Am.  B.  R.  142;  and  the 
courts  varied  widely  in  interpreting  this  feature  of  the  1867  act. 
Dillon,  J.,  In  re  Scrafford  (1877)  Fed.  Cases,  12556,  denied  an  at- 
taching creditor  the  right  to  petition,  because  an  attachment  was 
deemed  a  security,  and  secured  creditors  might  not  petition.  In  re 
Frost  (1874)  Fed.  Cases,  5134.  On  the  other  hand,  Dyer,  J.,  In  re 
Broich  (1876)  Fed.  Cases,  1921,  declared  an  attaching  creditorto  be 
an  unsecured  creditor. 

Under  the  1898  act,  Seaman,  J.,  In  re  Burlington  Malting  Co. 
(1901)  6  Am.  B.  R.  369,  has  decided  that  an  attachment  constitutes 
a  preference.  This  decision  has  lately  been  repudiated  by  In  re 
Schenhien  (1902)  7  Am.  B.  R.  162.  But  in  the  latter  case  it  was 
the  letter  rather  than  the  spirit  of  the  act  which  was  regarded. 
An  attachment  was  there  said  to  be  neither  judgment  nor  transfer; 
hence  not  within  the  purview  of  sec.  60  a  and  57  g.  However,  it 
cannot  be  doubted  that  were  the  estate  distributed,  to  him  who 
holds  an  attachment  would  go  a  greater  proportion  of  his  debt  than 
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to  the  non-attaching  creditors.  The  lien  of  attachment  is  quite 
as  effective  a  security  as  the  qualified  property  right  in  a  lien  or 
pledge  created  by  act  of  the  parties.  Whatever  the  means  employed, 
the  result  is  to  secure  the  attaching  creditor,  and  it  is  the  result  rather 
than  the  means  of  accomplishing  it  which  section  60  a  contem- 
plates. 

An  adjudication,  it  is  said,  vacates  the  lien  of  an  attachment  ob- 
tained within  the  four  months'  period.  But  that  is  not  strictly  so. 
An  adjudication  vesting  title  in  the  trustee  gives  him  the  right 
and  power  to  set  aside  such  an  attachment  just  as  he  may  set 
aside  a  fraudulent  preference  or  an  assignment.  Until  the  trus- 
tee sets  it  aside,  the  creditor  remains  secured,  retaining  his 
lien  as  he  would  property  absolutely  transferred  to  him.  The 
distinction  is  merely  one  of  possession.  Consequently,  if  the 
lien  or  the  absolute  transfer  be  void,  the  creditor  must  surrender  to 
prove  his  claim.  Moreover,  even  granting  that  an  adjudication  works 
a  surrender  of  the  lien  of  an  attachment,  still  when  an  attachment 
creditor  files  his  petition,  and  that  petition  is  being  investigated 
with  a  view  to  an  adjudication,  that  creditor  is  as  a  matter  of  facta 
secured  creditor.  Consequently,  it  would  seem  difficult  to  justify 
the  extending  of  an  advantage  to  a  creditor  secured  by  an  attach- 
ment which  is  denied  to  a  creditor  otherwise  secured. — l.  s.  l. 


Right  of  Re-entry. — The  Court  of  Appeals  in  New  York  was 
recently  called  upon  for  the  first  time  to  define  the  term  "re-entry" 
— to  determine  whether  it  meant  simply  the  right  to  maintain  an 
action  in  ejectment,  or  the  right  to  recover  the  possession  and  enjoy- 
ment of  a  former  estate  for  condition  broken  by  any  legal  remedy. 
A  divided  bench  held  "re-entry"  was  a  highly  technical  and  narrow 
term  which  permitted  of  recovery  by  ejectment  only.  Michaels  v. 
Fishel  (1902)  6.  2  N.  K.  425. 

The  court  in  reaching  this  decision  lays  down  the  doctrine  that 
"at  common  law  the  right  of  re-entry,  except  where  re-entry  can  be 
made  without  force,  is  simply  the  right  to  maintain  ejectment." 
Further  in  the  opinion  it  says  "Re-entry  was  coeval  with  the  com- 
mon law  in  origin."  This  last  statement  is  admirably  borne  out  by 
a  long  line  of  writers  on  the  common  law,  including  Fleta, 
Bracton  and  Coke,  and  it  represents  well-settled  doctrine.  But 
this  fact  is  a  most  serious  stumbling-block  in  the  way  of  reaching 
the  court's  conclusion,  for  the  action  of  ejectment  was  not  known 
in  the  early  days  oi'  the  common  law,  but  was  the  judicial  growth 
of  the  writ  of  ejectione  firmce.  Digby,  Hist.  Real  Prop.  c.  v.  This 
writ  was  originally  used  to  protect  the  tenant  or  lessee  against 
strangers,  the  first  instance  being  found  in  the  year  book  of  44 
Ed.  Ill,  22,  26.  In  1455  it  was  saidby Choke,  J.,  ina  case  in  Mich. 
33  Hen,  VI,  42,  19,  that  onlj  damages  could  be  recovered  in  an  action 
on  the  writ  of ejectione  firmce,  but  in  1499  a  recovery  was  allowed  of 
both  the  term  and  damages,  so  it  is  perfectly  accurate  to 
say   that    the   action    in    ejectment,    as  such,    was    not    established 
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till  the  latter  half  of  the  fifteenth  century.  Adams  on  Eject- 
ment, 8.  The  history  of  the  law  of  real  property  contradicts  the  idea 
that  re-entry  for  several  centuries,  i.  c,  till  the  invention  of  the 
writ  of  ejectment,  was  an  unenforceable  right,  and  seems  to  indi- 
cate that  it  was  enforceable  in  those  early  days  by  such  actions  as 
a  writ  of  right  or  a  writ  of  entry.  But,  as  personal  actions  were 
invented  and  perfected,  the  disadvantage  of  real  actions  became 
more  obvious  and  they  gradually  fell  into  disuse,  and,  by  usage  and 
not  by  law,  a  personal  action,  the  writ  of  ejectment,  was  exclusively 
employed  to  enforce  the  right  of  re-entry — in  fact,  to  recover  pos- 
session under  any  title  whatever.  The  disuse  of  real  actions  con- 
tinued till  they  were  finally  abolished  by  3  and  4  Will.  IV. 

From  this  the  deduction  must  be  made  that  re-entry  should  be 
enforced  by  any  legal  remedy  suited  to  its  nature  and  the  needs  of 
the  times.  Summary  proceedings  wrere  created  by  statute  for  the 
purpose  of  giving  to  the  landlord  speedy  repossession  and  enjoy- 
ment of  his  former  estate.  Code  of  Civil  Proc.  §  2231.  All  the 
decisions  unite  in  giving  to  the  landlord  immediate  relief  by  sum- 
mary proceedings  when  the  leases  or  grants,  providing  for  re-entry, 
do  not  use  the  term  specifically  but  the  right  is  to  be  inferred  from 
the  lease  as  a  whole,  and  though  a  few  cases  have  decided  that  the 
right  of  re-entry,  where  stipulated  for  by  the  specific  use  of  that  term, 
cannot  be  enforced  by  summary  proceedings,  Dinby  v.  Casino  (1895) 
14  Misc.  346;  Kramer  v.  A mberg  ( 1 8 8 9 )  53  Hun,  427,  these 
decisions  have  been  by  lower  courts,  and  the  question  may  be 
regarded  as  adjudicated  for  the  first  time  in  a  competent  jurisdic- 
tion by  a  court  of  last  resort  in  this  case  of  Michaels  v.  FuheL 
In  defence  of  the  decision  the  strongest  argument  advanced 
was  that  "  re-entry  "  was  a  highly  technical  term,  capable  only  of 
the  narrow  construction,  explained  heretofore — in  other  words  that 
it  belongs  to  the  class  which  Littleton  designates  as  words  of  art. 
This  is  not  justified  by  the  text-writers,  for  they,  from  the  time  of 
Coke  to  the  present  day,  treat  re-entry  broadly  and  freely  as  the 
right  of  the  grantor  or  lessor  to  remove  the  grantee  or  lessee  for 
condition  broken,  and  to  "repossess  and  enjoy"  his  former  estate. 
The  action  of  ejectment,  when  found  better  suited  to  ancient  con- 
ditions than  the  old  real  actions,  was  substituted  for  them,  and  so 
to-day  should  yield  in  turn  to  summary  proceedings,  since  justice 
and  public  policy  require  it  and  the  nature  of  re-entry  does  not 
forbid. 


Regulation  ok  Medical  Practice  Under  the  Fourteenth 
Amendment.  —  Recent  attempts  of  the  legislature  of  Ohio  to  regu- 
late the  practiee  of  osteopathy,  with  a  view,  perhaps,  to  its  aboli- 
tion, have  led  to  further  judicial  interpretation  of  the  police  power 
of  a  State  under  the  Fourteenth  Amendment.  S/a/e  v.  GraveU 
(Ohio,  1901)  62  N.  F.  325.  The  legislature  enacted  a  law  requir- 
ing all  paid  practitioners  of  the  arts  of  healing  to  prove  reasonable 
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qualifications.  The  production  of  a  diploma  from  any  reputable 
medical  school  was  made  sufficient  in  the  case  of  regular  physi- 
cians ;  but  osteopaths  were  compelled  to  hold  diplomas  from  col- 
leges of  osteopathy  demanding  at  least  a  four  years'  course.  Yet 
the  statute  did  not  require  a  knowledge  of  as  many  subjects  from 
osteopaths  as  from  regular  physicians.  Nor  did  any  institution  of 
osteopathy  in  the  United  States  offer  a  course  of  more  than  two 
years'  duration. 

An  indictment  under  this  law  was  attacked  in  the  courts  of 
Ohio  on  two  grounds  :  (i)  It  was  said  to  deprive  persons  of  prop- 
erty without  due  process  of  law.  This  contention  may  be  and  was 
quickly  overruled.  On  the  same  point,  the  United  States  Supreme 
Court  has  held  that  the  requirement  that  physicians  shall  hold  cer- 
tificates showing  that  they  are  graduates  of  reputable  medical  col- 
leges, or  have  passed  suitable  examinations,  or  have  previously 
practiced  for  ten  years  continuously  within  the  State  is  not  un- 
constitutional. The  State  may  protect  the  health  of  its  citizens,  if 
the  requirement  is  general  and  is  enforced  in  the  usual  way.  Bent 
v.  West  Virginia  (1888)  129  U.  S.  114.  The  cases  of  Cummings  v. 
Missouri  (1866)  4  Wall.  277,  and  Ex  parte  Garland  (1866)  4  Wall. 
333,  are  sometimes  cited  as  opposed  to  this  proposition.  They 
may,  however,  be  readily  distinguished.  They  arose  under  a 
statute  depriving  the  defendants  of  the  right  to  pursue  their  occu- 
pations as  priest  and  lawyer  respectively,  because  of  previous 
disloyalty  to  the  United  States.  This  test  bore  no  direct  relation 
to  their  abilities  to  perform  their  present  duties.  It  was  ex  post 
facto  and  came  within  the  meaning  of  bills  of  attainder.  And  it  was 
for  these  reasons  that  the  Missouri  statute  was  declared  to  deprive 
the  defendants  of  property  without  due  process  of  law.  (2)  But 
the  Ohio  Statute  was  also  attacked,  and  successfully,  on  the  ground 
that  it  denied  to  osteopaths  the  equal  protection  of  the  laws.  The 
requirement  of  four  years  of  study  from  osteopaths,  of  whom  less 
knowledge  was  demanded  than  of  regular  physicians,  showed  discrimi- 
nation. While  classification  is  permitted,  it  must  be  reasonable. 
Railroad  Co.  v.  Matthews  (1898)  174  U.  S.  96.  The  conclusions  of 
the  court  are  supported  by  previous  Ohio  cases.  Slate  v.  Gardner 
(1898)  58  Ohio  St.  599,  and  cases  there  cited.  While  the  same 
classifications  may  have  been  held  both  constitutional  and  uncon- 
stitutional, the  principle  is  not  disputed.  Williams  v.  People  (1887) 
121  111.  84;  State  v.  Pennoyer  (1889)  65  N.  H.   113. 

The  utility  of  some  recent  legislative  efforts  to  suppress  osteop- 
athy, vibration,  Christian  Science,  faith  cure  and  other  modern 
methods  of  healing  may  be  seriously  questioned.  Laws  of  ap- 
parent approval,  if  accompanied  by  covert  stabs,  defeat  themselves 
by  their  illegality.  By  seemingly  countenancing  what  they  secretly 
attack,  they  confess  a  lack  of  support  from  public  opinion,  without 
which  no  law  can  be  enforced.  Where  public  sentiment  wan-ants 
it,  direct  prohibition  of  a  practice,  together  with  careful  prevention 
of  the  collection  of   fees,   is    probably  most  successful.      If  these 
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measures  prove  ineffective,  education,  not  legislation,  is  needed. 
The  fact  should  never  be  forgotten  that  the  persistence  of  a  practice 
may  be  due  to  some  merit  which  could  be  safely  preserved  under 
proper  legal  restrictions. 


Conflict  of  Laws  in  Negotiable  Instruments. — Bills  and  notes, 
as  to  questions  concerning  their  validity,  are  prima  facie  governed  by 
the  law  of  the  place  of  contract,  unless  it  is  against  the  morals  or 
policy  of  the  forum  to  enforce  them.  But  this  simple  rule  is,  in  some 
jurisdictions,  practically  eaten  up  with  exceptions.  In  England  its 
preservation  is  effected  by  treating  the  locus  contractus  as  composed 
of  the  two  elements,  locus  celebrationis  and  locus  solutionis.  Dicey, 
Conn,  of  Laws,  with  Am.  Notes,  726.  In  America  the  distinction 
between  the  law  applicable  to  the  validity  and  that  governing  the 
performance  of  negotiable  instruments  was  perhaps  first  clearly 
announced  by  Martin,  J.,  in  Depaux.  Humphreys (1829)  20  Mart.  I. 
Judge  Story  assails  this  case  and  refers  all  contracts,  as  to  their 
validity  as  well  as  their  performance,  to  the  lex  loci  solutionis,  upon 
common  law  authority,  he  contends,  and  also  because  it  is  a  sound 
presumption,  to  which  legal  effect  should  be  given,  that  the  parties 
contract  with  reference  to  that  law.  Conn,  of  Laws,  §280.  These 
two  views,  directly  in  conflict  as  to  questions  of  validity,  often 
have  been  adopted  without  discrimination.  It  is  only  in  recent 
years  that  the  reason  for  adopting  the  law  of  the  place  of  per- 
formance— that  the  intention  of  the  parties  should  be  effectuated — 
has  been  applied  generally,  and  the  important  question  in  each  case 
has  become,  what  was  that  intention?  No  doubt,  clearly  ex- 
pressed, bona  fide  intention  would  prevail  in  nearly  all  jurisdictions. 
But  in  most  cases  the  parties  have  no  clear  intention  upon  the  sub- 
ject. The  question  then  becomes  one  of  presumption  of  intention, 
what  is  necessary  to  raise  or  rebut  it,  and  how  strong  it  shall  be 
considered.  The  modern  way  of  stating  the  principle  is  said  to  be: 
"The  contract,  whether  as  a  whole  or  in  part,  is  governed  by  the 
law  which  the  parties  actually  or  presumptively  intended  should 
govern,  if  the  intention  was  not  illegal."  Bigelow,  Bills  and  Notes, 
2d  ed.  278.  A  recent  case  in  the  House  of  Lords  lays  this  down 
as  the  law  of  England  but  adds  that  there  is  no  absolute  rule  for 
determining  the  intention.     Hamlyn  v.  Distillery  [1894]  A.  C.  202. 

The  courts  favor  great  freedom  of  contract  in  respect  to  inter- 
est: "The  parties  will  be  presumed  to  contract  with  reference 
to  the  laws  of  the  State  wherein  the  stipulated  rate  is  lawful,  if 
unlawful  in  the  other."  Bigelow  v.  Burnhams  (1891)  83  la.  120. 
Why  this  latitude  should  be  given  as  to  interest  charges  and  refused 
in  other  questions  of  validity  is  not  apparent.  Aside  from  matters 
of  usury,  one  line  of  American  cases  follows  Depau  v.  Humphreys, 
supra,  without  reservation.  "The  nature,  obligation,  and  effect  of 
a  contract  are  to  be  governed  by  the  law  of  the  place  of  execution. 
*     *     *    That  is  the  law  which  must  be  regarded  in  deciding  whether 
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the  act  done  constituted  a  contract  and,  if  so,  between  whom  and  to 
what  effect."  Shaw,  C.  J.,  in  Carnegie,  v.  Morrison  (1841)  2  Met.  381. 
The  Supreme  Court  has  likewise  emphatically  declared  itself  in  a 
leading  case.  Scudderv.  Union  Nat.  Bank  (1875)  91  U.  S.  406.  But 
in  Pritchard  v.  Norton  (18S2)  106  U.  S.  124,  though  no  place  of 
performance  was  named,  payment  was  evidently  intended  in 
Louisiana.  "We  do  not  hesitate  to  decide,"  the  court  declares, 
"that  the  questions  of  validity,  as  depending  oh  the  character 
and  sufficiency  of  the  consideration,  should  be  determined  by  the 
law  of  Lousiana  "  rather  than  that  of  New  York,  the  place  of  exe- 
cution. And  Judge  Story's  view  remains  supported  by  the  greater 
number  of  American  authorities.  Cases  decided  soon  after  its 
enunciation  and  indorsing  it  without  reserve  are  constantly  quoted 
as  law.  Dicey,  Confl.  of  Laws  with  Am.  Notes,  624;  Daniel, 
Negotiable  Instruments,  §  879. 

In  a  recent  case,  Union  Nat.  Bank  v.  Chapman  (1902)  169  N.  Y. 
538,  an  accommodation  note,  payable  in  Illinois,  had  been  signed 
in  Alabama  by  a  married  woman  as  a  co-maker  with  her  husband, 
as  surety  for  him.  While  such  a  transaction  was  prohibited  by 
the  laws  of  the  latter  State  it  was  valid  by  those  of  the  former. 
The  first  ruling  of  the  court  is  that  the  contract  of  the  wife 
was  made  in  Alabama  though  the  note  was  first  negotiated  in 
Illinois.  This  conclusion  seems  remarkable  in  light  of  the  well- 
established  principles  that  no  obligation  arises  on  an  accommo- 
dation note  until  negotiated,  and  that  the  contract  of  a  surety 
does  not  attach  until  the  principal  contract  becomes  binding. 
It  would  seem  that  Illinois,  where  the  note  was  negotiated,  was 
the  place  of  contract.  Thompson  v.  Taylor  (1901)  49  Atl.  544  ;  I 
Columbia  Law  Review,  558.  And  this  was  the  opinion  of  Vann, 
J.,  dissenting  in  the  principal  case.  But,  having  decided  that  Ala- 
bama was  the  locus  contractus,  the  court  passes  to  the  question  of 
the  law  applicable  to  capacity  to  contract.  By  the  civil  law  this  is 
governed  by  the  law  of  the  domicile — an  exception  to  the  rule 
of  lex  loci  contractus.  But  the  common  law  treats  it  as  an  ordinary 
matter  of  validity;  though  it  is  said  that  "courts  of  law  will 
always  validate  contracts  where  it  is  possible  to  do  so  without 
doing  violence  to  their  terms  or  to  some  well-settled  principle  of 
law."  Hauck  Co.  v.  Sharpe (i8gg)  83  Mo.  App.  385,  392.  The 
most  modern  view,  that  intention  of  the  parties  must  prevail,  is 
illustrated  by  leaving  this  intention  to  the  jury  for  determination. 
Shillito  v.  Reineking  (1883)  30  Hun,  345.  Certainly  it  is  a  violent 
presumption,  which  seems  to  have  been  raised  in  the  principal  case, 
that  the  parties  intended  their  transaction  to  be  governed  by  laws 
which  forbid  the  creation  of  any  obligation  at  all — to  recognize  an 
intention  to  contract  and  in  the  same  breath  declare  there  was  no 
intention  shown  to  be  governed  by  laws  which  would  make  the 
contract  valid.  Nor  does  this  holding  of  the  Court  of  Appeals 
seem  to  accord  with  New  York  authority.  Dickinson  v.  Edwards 
(1879)  77  N.  Y.  573,  reaffirming  Jewell  v.  Wright  (1864)  30  N.  Y. 
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259,  which  had  been  questioned  by  inferior  tribunals,  was  the  case 
of  an  accommodation  note  executed  and  payable  in  New  York,  but 
negotiated  without  the  maker's  knowledge  in  Massachusetts.  The 
court,  per  Folger,  J.,  reiterated  the  rule  "that  where  the  contract 
either  expressly  or  tacitly  is  to  be  performed  in  a  given  country, 
there  the  presumed  intention  of  the  parties  is  that  it  is  to  be 
governed  by  the  law  of  the  place  of  performance  as  to  its 
validity,  nature,  obligation,  and  interpretation. "  P.  578.  This  pre- 
sumption may,  indeed,  be  rebutted,  and  the  place  of  payment 
made  only  an  incidental  circumstance,  by  intention  to  negotiate  in  a 
State  other  than  that  of  payment.  Wayne  Co.  Bank  v.  Low  (188 1) 
81  N.  Y.    566. 


RECENT  DECISIONS. 

Administrative  Law — Mandamus.  The  relator  petitioned  as  a  tax 
payer  to  compel  the  State  comptroller  to  bring  suit  for  a  statutory  tax  on 
railway  passenger  receipts.  The  statute  enacted  ' '  that  the  comptroller 
should  collect  the  tax  under  such  regulations  as  he  should  prescribe. 
Held,  the  duty  of  the  comptroller  was  discretionary  and  the  relator  did 
not  have  sufficient  interest  to  maintain  the  petition.  Leawright  v.  Love' 
(Texas,  1902)  65  S.  W.  1089. 

Mandamus  will  not  lie  where  it  would  deprive  the  defendant  of  his 
discretion  in  performing  a  duty.  People  v.  Commissioners  (1896)  149 
N.  Y.  30  ;  High,  Extraordinary  Remedies,  §  42.  In  the  principal  case 
the  discretion  was  more  apparent  than  real  because  the  tax  could  prob- 
ably have  been  collected  only  by  suit.  Mandamus  would  lie  to  compel 
the  comptroller  to  exercise  his  discretion  and  to  collect  the  tax  in  some 
manner.  People  v.  Supervisors  (1873)  51  N.  Y.  401  ;  High,  Extraor- 
dinary Remedies,  8  24.  Where  the  object  of  the  mandamus  is  the 
enforcement  of  a  public  right,  the  general  rule  is  that  the  relator  need  not 
show  that  he  has  a  legal  interest  in  the  result.  It  is  enough  that  he  is  in- 
terested as  a  citizen  in  having  the  laws  executed  and  the  right  in  question 
enforced.  Union  Pac.  Ry.  v.  Hall  (1876)  91  U.  S.  355  ;  Elliot  v.  City 
of  Detroit  (1899)  121  Mich.  611  ;  Baird  v.  Supervisors  (1893)  138  N.  Y. 
115.  The  view  of  the  court  in  the  principal  case  obtains  in  a  few  juris- 
dictions. Weeks  v.  Smith  (1889)  81  Me.  538  ;  Adkins  v.  Doolen  (1880)  23 
Kans.  659  Heffner  v.  Commonwealth  (1857)  28  Pa.  St.  108. 

Agency — Usurious  Contract.  The  plaintiff  borrowed  money  from  the 
defendant  through  the  latter's  agent,  who  exacted  a  commission  from  the 
borrower  without  his  principal's  knowledge  or  consent.  A  note  and 
mortgage  were  given  at  the  legal  rate  of  interest  as  security.  The  plain- 
tiff sought  to  restrain  the  foreclosure  of  the  mortgage  on  the  ground  that 
the  contract  was  usurious.  Held,  the  injunction  should  be  granted. 
Robinson  v.  Sims  (Minn.  1902)  88  N.  W.  845. 

The  presumption  is  that  an  agent  is  not  authorized  to  do  an  act  con- 
trary to  law.  Therefore,  to  attach  to  the  principal  the  responsibility  and 
penalty  attendant  upon  usury,  it  should  be  shown  that  the  agent  acted 
with  authority.  Stillman  v.  Northrup  (1888)  109  N.  Y.  473.  Accord- 
ingly, the  law  is  well  settled  that  a  bonus  given  to  the  agent  of  the  lender 
by  the  borrower  without  the  lender's  knowledge  or  consent  does  not 
render  the  contract  usurious,  if  the  principal  is  not  benefited.  McLean 
v.  Camak  (1895)97  Ga.  804.  The  principal  case  is  opposed  to  previous 
decisions  of  the  same  court.     Acheson  v.  Chase  (1881)  28  Minn.  211. 

Bankruptcy — Preference — Attachment.  An  attachment  in  New  York 
was  held  not  to  constitute  a  preference  ;  so  that  the  attaching  creditor 
could  file  a  petition  against  his  debtor  without  first  surrendering  the  lien 
of  his  attachment.  In  re  Schenkein  &*  Coney  (1902)  7  Am.  B.  R.  162. 
See  Notes,  p.  249. 

Bankruptcy — Preference — Set-Off.  A  creditor  who  had  received  pay- 
ments during  the  four  months  prior  to  the  adjudication,  but  with  no 
intention  to  obtain  a  preference,  and  who  had,  on  the  strength  of  such 
payments,  given  to  the  debtor  further  credit  was  held  to  have  a  provable 
claim  for  this  credit,  without  first  returning  the  payments.  In  re  Dickson 
(1902)  7  Am.  B.  R.  186. 

If  each  payment  were  for  a  distinct  sale,  each  transaction  might  be 
regarded  as  closed.     Carson,  Pirie,  Scott  v.  Trust  Co.  (1901)  182  U.  S. 
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438,  would  not  cover  such  a  case.  But  considering  the  whole  number  of 
sales  as  one  account,  the  creditor  would,  under  sec.  60,  c,  be  entitled  only 
to  set  off  the  amount  of  the  last  credit  from  the  amount  which  under  sec. 
57  g.  he  would  have  to  refund  in  order  to  prove  his  claim.  See  1  Columbia 
Law  Review,  261. 

Bankruptcy — Mistake  of  Law.  A  creditor,  believing  that  his  claim 
had  been  legally  satisfied  under  a  garnishment,  relinquished  a  security 
consisting  in  a  valid  priority  as  to  the  proceeds  of  his  debtor's  seat  in 
the  New  York  Stock  Exchange.  On  the  setting  aside  of  this  garnish- 
ment by  the  trustee,  it  was  held  that  the  creditor  should  be  restored  to 
his  security,  even  though  his  mistake  was  one  of  law.  ///  re  Swift 
(1901)  7  Am.  B.  R.  117. 

The  distinction  between  mistakes  of  law  and  those  of  fact,  estab- 
lished by  Bilbie  v.  Lk mley  (1802)  2  East.  469,  is  not  strictly  adhered  to  in 
equity  cases.  When  the  party  who  would  profit  by  the  mistake  is  an 
officer  of  the  court,  such  as  a  trustee,  equity  will  not  consider  a  mistake 
of  law  a  bar  to  recovery.  Ex  parte  Simmonds ,  L.  R.  16  Q.  B.  D.  308,  and  in 
this  respect  the  equity  character  of  a  bankruptcy  court  is  manifest.  Ex 
parte  lames  (1874)  o/Ch.  App.  609;  Moulton  v.  Bennett  (1836)  t8  Wend- 
586  ;  Oil  Co.  v.  Hawkins,  20  C.  C.  A.  468. 

Conflict  of  Laws— Negotiable  Instruments.  The  defendant  was  a 
joint  maker,  but,  in  fact,  as  surety  for  her  husband,  of  an  accommodation 
note  executed  by  the  members  of  her  husband's  firm  in  Alabama  and 
payable  to  one  of  the  makers  at  the  plaintiff  bank  in  Illinois.  The  de- 
fendant did  not  know  what  use  would  be  made  of  the  note,  except  that  it 
was  to  be  used  to  raise  money  for  the  firm.  The  other  makers  knew  that 
it  would  be  negotiated  in  Illinois.  In  Alabama  a  married  woman  cannot 
become  surety  for  her  husband,  but  no  such  disqualification  exists  in 
Illinois.  Held,  it  was  an  Alabama  transaction,  and  the  validity  of  the 
contract  was  governed  by  the  lex  loci  contractus,  the  defendant  not 
having  a  clear  intention  that  her  obligation  should  be  controlled  by  the 
lex  loci  solutionis.  Union  Nat.  Bank  of  Chicago  v.  Chapman  (1902) 
169  N.  Y.  538.     See  Notes,  p.  253. 

Constitutional  Law  -Equal  Protection  of  the  Laws — Classification 
for  Taxation.  Acts  of  West  Virginia,  c.  35,  §§  86  and  87,  classified 
domestic  corporations  according  to  the  location  of  their  principal  place 
of  business.  A  greater  license  tax  was  imposed  upon  those  having  this 
place  of  business  without  the  State  than  upon  others.  Held,  the  act  was 
not  unconstitutional.  Blue  /acket  Copper  Co.  v.  Scherr  (W.  Va.  1901) 
40  S.  E.  514. 

Classification  for  purposes  of  taxation  must,  in  order  to  escape  the 
prohibiton  of  the  "  equality  "  clause  of  the  fourteenth  amendment.be 
based  on  sworn  reasonable  ground  of  distinction;  it  cannot  be  merely  an 
arbitrary  division.  Magoun  v.  Bank  (1898)  170  U.  S.  283.  The  decision 
in  the  principal  case  is  based  on  the  ground  that  one  class  of  corporations 
paid  to  the  incorporating  State  taxes  on  practically  all  of  their  property, 
while  the  other  class  paid  little  or  nothing.  The  validity  of  such  a  dis- 
tinction was  recognized  in  Stale  v.  Willing  ham  (Wyoming,  1900)  52 
L.  R.  A.  198.  This  case,  although  not  precisely  in  point,  is  extremely 
pertinent.  The  principal  case  is  perhaps  less  interesting  from  a  legal, 
than  from  an  economic  point  of  view. 

Constitutional  Law— Equal  Protection  of  the  Laws — Medical  Prac- 
tice— Osteopathy.  A  statute,  sections  4403f ,  Rev.  St.  Ohio,  as  amended 
by  act  of  April  14,  1900,  required  those  who  had  practised  or  were  about 
to  practice  medicine  to  prove  reasonable  qualifications,  and  another  pro- 
vision required  osteopaths  to  hold  diplomas  from  colleges  demanding 
at  least  four  years  of  study,  and  refused  them  permission  to  prescribe 
drugs  or  to  perform  surgical  operations.  The  same  statute  permitted 
practice  by  regular  physcians,  holding  diplomas  from  any  medical  school 
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in  good  standing,  regardless  of  the  length  of  its  course.  Held,  the 
first  provision  was  valid,  as  a  reasonable  police  regulation,  but  the  pro- 
vision in  regard  to  osteopaths  was  void,  in  so  far  as  it  required  of  them 
longer  preparation  than  of  other  physicians,  because  it  denied  to  them 
the  equal  protection  of  the  laws.  State  v.  Gravett  (Ohio,  1901)  62  N.  E. 
325.     See  Notes,  p.  251. 

Contracts — Extension  of  Mortgage  Debt — Usury.  One  Morris  mort- 
gaged certain  premises  to  the  plaintiff.  Subsequently  Morris  conveyed 
the  same  land  to  the  defendant  who  took  it  without  assuming  personal  lia- 
bility on  the  mortgage.  At  maturity,  the  plaintiff  agreed  to  extend  the 
time  of  payment  for  one  year  on  the  defendant's  personally  assuming  the 
mortages  and  paying  him  the  legal  rate  of  interest  and  eight  hundred 
dollars  in  addition.  Held,  this  agreement  was  usurious  and  void.  Gantz 
v.  Lancaster  (N.  Y.  1902)  62  N.  E.  413. 

To  constitute  usury  there  must  be  either  a  loan,  or  the  forbearance  of 
a  debt  or  sum  of  money  due.  Hogg  v.  Ruffner  (1861)  1  Black,  115.  At 
the  time  of  making  the  agreement  in  the  principal  case  no  debt  was  due 
from  the  defendant,  nor  did  the  agreement  have  any  of  the  elements  of 
a  loan.  The  statutes  of  usury  were  made  for  the  protection  of  borrowers 
and  should  not  be  applied  to  agreements  affecting  only  the  debts  of 
third  parties.  This  was  the  view  of  the  lower  court.  (1900)  63  N.  Y. 
Supp.  800.  In  reversing  this  decision  the  Court  of  Appeals  attached  great 
importance  to  the  fact  that  the  defendant  as  part  of  the  contract  assumed 
personal  liability  for  the  debt.  But  it  was  not  his  debt  until  after  the 
contract  was  executed;  and  the  transaction  was  nothing  more  than  an 
agreement  to  forbear  enforcing  the  debt  of  another.  See  in  this  con- 
nection Struthers  v.  Drexel  (1887)  122  U.  S.  487. 

Contracts — Illegality— Fictitious  Suits.  The  defendant  contracted 
to  sell  its  bonds  to  the  plaintiff,  conditioned  on  ihe  plaintiff's  bringing  a 
feigned  suit  to  determine  their  validity.  The  suit  was  brought  success- 
fully. In  an  action  on  the  contract,  it  was  held  that  the  condition  was 
void  as  against  public  policy,  and  there  could  be  no  recovery.  Van  Horn 
v.  Kittitas  County  (1901)  112  Fed.  1. 

The  broad  proposition  upon  which  this  decision  rests  is  that  such 
agreements  are  against  public  policy.  Lord  v.  Vcazie  (1850)  8  How. 
251;  Brown  v.  Bank  (1893)  137  Ind.  655.  So  the  courts  refuse  to  entertain 
suits  where  there  is  no  real  controversy  because  it  is  a  misuse  of  their  ma- 
chinery. California  v.  San  P.  R.  Co.  (1892)  149  U.  S.  308.  Agreements 
not  to  set  up  legal  defenses  are  also  void.  Pope  Mfg.  Co.  v.  Gorm- 
ully  (1891)  144  U.  S.  224,238.  The  same  result  as  that  in  the  principal 
case  was  reached  in  Connolly  v.  Cunningham  (1886)  2  Wash.  Ty.  242. 

Corporations— Amendment  of  By-laws— Effect  on  rights  of  members. 
The  New  York  Produce  Exchange,  under  authority  conferred  by  its 
amended  charter,  enacted  by-laws  creating  by  assessment,  upon  certain 
conditions,  a  gratuity  fund  for  the  benefit  of  the  widows  and  familiesof 
its  deceased  subscribing  members.  The  contracts  of  insurance  were 
made  subject  to  the  by-laws  and  charter  of  the  corporation.  Sub- 
sequently, a  by-law  was  passed  directing  the  trustees  of  the  fund  to  dis- 
tribute it  among  the  living  subscribers.  Held,  the  amended  by-law  was 
void,  because  the  Exchange  had  no  authority  under  its  charter  to  create 
a  fund  for  distribution  among  its  living  members,  and  because  this  was 
an  unreasonable  alteration  of  the  contract  between  each  contributor  and 
the  Exchange.  Parish  et  al.  v.  N.  Y.  Produce  Exchange  et  al.  (1901) 
169  N.  Y.  34. 

In  Smith  v.  Galloway  [1898]  1  Q.  B.  71,  it  was  said  that  a  corporation 
may  so  amend  its  by-laws  as  to  affect  vested  rights  of  a  promisee  within 
the  power  of  alteration  no  matter  what  its  extent  might  be.  And  in  a 
late  Massachusetts  case  an  amendment  reducing  sick  benefits  adopted 
after  a  member  had  become  entitled  to  receive  them  was  upheld.  Pain 
v.   Soc.  St.  fean  Baptiste  (1899)  172  Mass.  319.      This  view  obtains  in 
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several  other  jurisdictions.  In  New  York  the  decisions  of  the  lower  courts 
have  not  been  harmonious,  but  the  tendency  seems  to  have  been  in  favor 
of  the  doctrine  invoked  in  the  principal  case,  which  is  both  justand  sound. 
Wetter  v.  Aid  Union  (1895)  92  Hun  277  ;  Trust  Co.  v.  Aberle  (1897)  19 
App.  Div.  79;  Feierstein  v.  Supreme  Lodge  (1902)  68  App.  Div.  The 
conclusion  follows  from  the  reasoning  in  the  leading  case  of  Kent  v. 
Quicksilver  Mining  Co.  (1879)  7§  N.  Y.  159.  The  same  principle  was 
applied  in  Hale  v.  Equitable  Aid  Union  (1895)  168  Pa.  377,  and  in 
Supreme  Council  v.  Getz  (C.  C.  A.  1901)  112  Fed.  119. 

Criminal  Law — False  Pretences.  Where  an  attempt  was  made  to 
induce  one  by  false  pretences  to  make  an  unlawful  payment  of  money,  it 
was  held  that  the  crime  of  attempting  to  obtain  money  under  false  pre- 
tences had  been  committed.  People  v.  Howard  (Cal.  1901)67  Pac.  148. 
This  decision  repudiates  the  doctrine  of  New  York  that  in  a  prosecu- 
tion for  obtaining  goods  under  false  pretences  it  is  a  defence  that  the  one 
defrauded  is  also  in  the  wrong.  This  doctrine  rests  on  the  ground  that 
it  is  the  purpose  of  the  law  to  protect  only  those  who,  for  an  honest 
purpose,  have  parted  with  their  goods.  McCord  v.  People  (1S71)  46 
N.  Y.  470.  As  applied  to  civil  actions  that  doctrine  seems  sound,  but  it 
would  seem  to  have  no  place  in  criminal  law,  where  the  object  is  to 
punish  wrongs  done  the  state  and  the  fault  of  one  party  should  not  be 
received  in  excuse  for  the  crime  of  another.  A  majority  of  jurisdictions 
agree  with  the  principal  case.  Gillmore  v.  People  (1900)  87  111.  App. 
128  ;  People  v.  Watson  (1889)  75  Mich.  582.  In  New  York,  a  legislative 
act  has  been  recommended  to  change  the  existing  doctrine.  People  v. 
Livingston  (1900)  47  App.  Div.  283. 

Criminal  Law — Indictment  for  Obstruction  of  Justice.  A  news- 
paper published  statements  concerning  the  conduct  and  character  of 
persons  then  under  trial  on  a  criminal  charge,  which  would  have  been 
inadmissible  in  evidence  against  them.  The  editor  and  the  reporter  who 
wrote  the  articles  were  convicted  on  an  indictment  charging  them  with 
unlawfully  attempting  to  pervert  the  course  of  justice  by  publishing  the 
articles  in  question.  The  King  v.  Tidbits  and  Windust  [1902]  1  K.  B. 
77.     See  Notes,  p.  246. 

Criminal  Law — Procedure — Incomplete  Verdict.  On  an  indictment  in 
two  counts  for  two  distinct  crimes,  the  jury  found  the  prisoner  guilty  on 
the  first,  the  verdict  being  silent  as  to  the  second.  Held,  the  verdict 
was  valid,  and  equivalent  to  an  express  finding  of  not  guilty  on  the  sec- 
ond count.     Hechter  v.  State  (Md.  1902)  50  Atl.  1041. 

The  old  common  law  regarded  the  indictment  as  entire  and  the  ver- 
dict a  nullity  «nless  it  found  on  every  point  in  issue.  King  v.  Hayes 
(1728)  2  Ld.  Raym.  15 19.  Counts  are  now  treated  in  effect  as  separate 
indictments.  Latham  v.  Regina  (1864)  5  B.  &  S.  635;  Selvester  v.  U. 
S.  (1897)  170  U.  S.  262.  A  failure  to  find  on  one  is  generally  held  to  be 
an  acquittal,  by  implication,  upon  that  charge.  Girt  v.  Com.  (1853)  22 
Pa.  St.  351;  State  v.  Hull  (1872)  30  Wis.  419;  Thomas  v.  People  (1885) 
113  111.  531;  George  v.  State  (1899)  59  Neb.  163.  But  where  the  counts 
charge  separate  and  distinct  crimes,  some  authorities  limit  the  rule  and 
require  a  finding  on  each.  Wilson  v.  State  (1 851)  20  Ohio,  26;  Com.  v. 
Carey  (1869)  103  Mass.  213.  The  principal  case  seems  to  represent  the 
prevailing  doctrine,  and  illustrates  the  more  liberal  and  rational  views 
of  the  modern  courts  in  matters  of  procedure.-  The  decision  overrules 
Slate  v.  Sutton  (1846)  4  Gill,  494,  which  up  to  this  time  has  been  the  law 
in  Maryland. 

Domestic  Relations — Divorce — Alimony — Wife  as  Creditor  of  Hus- 
band. In  an  action  for  divorce  and  alimony  and  also  to  set  aside  a  con- 
veyance previously  made  by  the  defendant  to  his  daughter,  it  was  held 
that  the  wife  was  a  present  and  continuing  creditor  of  her  husband,  and 
a  judgment  for  alimony  was  not  a  necessary  prerequisite  for  her  to  attack 
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such  conveyance  as  fraudulent  and,  as  against  her,  void.  De  Ruiter  v. 
De  Ruiter  (Ind.  1901)  62  N.  E.  100. 

The  courts  of  several  States  have  reached  the  same  result.  Feigley 
v.  Feigley  (1S55)  7  Md.  537.  This  seems  to  be  the  view  in  several  other 
jurisdictions  where  a  wife  may  maintain  a  bill  in  equity  for  alimony,  and, 
if  need  be,  also  to  avoid  a  fraudulent  conveyance,  without  a  prayer  for 
divorce,  or  an  averment  of  a  previous  divorce.  Hinds  v.  Hinds  (1885)  80 
Ala.  244;  Hanscom  v.  Hanscom  (Colo.  1895)  39  Pac.  885.  Certainly,  after 
judgment  of  divorce  and  alimony,  she  is  on  the  same  footing  as  other 
creditors,  and  may  maintain  a  creditor's  bill,  upon  a  proper  showing. 
Tyler  v.  Tyler  (1888)  126  111.  525;  Green  v.  Adams  (18S7)  59  Vt.  602; 
Chase  x.  Chase  (1870)  105  Mass.  385.  But  these  cases  are  based  on  the 
principle  that  she  is  a  subsequent  creditor  within  the  statute  of  fraudu- 
lent conveyances.  And,  consequently,  in  such  jurisdictions  a  suit  for  ali- 
mony does  not  lie  unless  consequent  upon  or  annexed  to  an  application  for 
divorce.  Duncan  v.  Duncan  (1815)  19  Ves.  384;  Rams  den  v.  Ramsden 
(1883)  91  N.  Y.  2S1. 

Domestic  Relations — Husband  as  Wife's  Agent.  While  the  appellant's 
husband  was  indebted  to  the  appellee,  a  relative  of  the  husband  loaned 
money  nominally  to  the  appellant,  which  the  husband  invested  in  busi- 
ness conducted  entirely  by  himself,  but  in  the  appellant's  name.  A 
house  and  lot  acquired  with  the  profits  of  the  business  were  held  in  the 
same  manner.  Held,  this  property  might  be  subjected  to  the  payment  of 
a  judgment  recovered  by  the  appellee  against  the  husband.  Blackburn 
v.   Thompson  (Ky.  1902^  66  S.  W.  5. 

The  general  rule  is  that  a  creditor  has  no  interest  in  his  debtor's  labor, 
and  the  debtor  may  either  refuse  to  labor  or  give  his  labor  away.  And  in 
the  absence  of  fraud  the  creditor  has  no  interest  in  the  product  of  such 
labor  unless  it  is  the  debtor's  property.  Cooper  v.  Ham  (1875)  49  Ind. 
393;  Buckley  v.  Wells  (1S65)  33  N.  Y.  518.  In  some  jurisdictions  it  is 
held  that  when  the  husband  expends  his  skill  and  labor  upon  the  wife's 
property,  the  increase  in  the  value  of  the  property,  beyond  a  reasonable 
return  on  the  investment,  is  subject  to  the  husband's  debts.  Wilson  v. 
Loomis  (1870)  55  111.  352;  Glidden  v.  Taylor  (1S66)  16  Ohio  St.  509.  Where 
the  capital  belongs  to  the  husband  and  is  fraudulently  put  in  the  wife's 
name,  the  whole  is  subject  to  the  husband's  debt  and  this  seems  to  be  the 
fact  in  the  principal  case. 

Equity — Right  to  Exclusive  Use  of  Name.  The  plaintiff,  a  chari- 
table corporation,  sought  to  enjoin  the  defendant,  a  corporation  or- 
ganized for  like  purposes,  from  using  its  name,  on  the  ground  that  the 
similarity  of  the  names  was  a  fraud  on  the  plaintiff  and  the  public.  Held 
(two  dissenting),  the  injunction  should  be  granted,  on  the  principle  in- 
volved in  the  "  trade-name  "  cases.  International  Committee  V.  W. 
C.  A.  v.  Young  Woman's  C.  A.  of  C.  (111.  1901)  62  N.  E.  551.  See 
Notes,  p.  245. 

Equity — Mistake.  The  plaintiff,  injured  on  a  railroad,  being  visited  by 
the  company's  claim  agent  together  with  its  local  physician,  who  was 
also  the  woman's  personal  physician,  released  her  claim  against  the 
company  for  $500,  which  represented  the  work  she  expected  to  lose,  the 
agent  and  the  physician  telling  her,  in  good  faith,  that  she  would  be  in- 
capacitated for  about  a  year.  At  the  end  of  a  year  her  injuries  proved 
permanent,  and  she  tiled  a  bill  to  have  the  release  cancelled.  Held,  her 
prayer  should  be  granted,  as  the  release  had  been  signed  under  a  mistake 
of  fact,  which  had  been  induced,  though  innocently,  by  the  misrepresenta- 
tions of  the  company's  agents.  Wilcox  v.  Chicago  &*  N.  W.  Ry.  Co. (igo\) 
in  Fed.  435. 

The  courts  do  not  hesitate  to  set  aside  releases  of  this  kind  if  the 
physican  acted  fraudulently,  Missouri  Fac.  Ry.  Co.  v.  Good  holm  (1900) 
61  Kan.  758,  or  if  the  signer,  without  negligence,  was  mistaken  as  to  the 
contents  of  the  release.  Great  Northern  Ry.  Co.  v.  Kasischke  (1900)  104 
Fed.  440.     The  principal  case,  however,  is  questionable.    There  is  no  rea- 
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son  why  the  plaintiff  should  have  relied  absolutely  upon  the  representation, 
as  it  was  necessarily  of  a  speculative  nature,  and,  though  the  expres- 
sion of  a  professional  man,  it  was  still  merely  an  opinion.  Another 
objection  is,  that  the  physician  was  the  plaintiff's  representative  as  well 
as  the  defendant's,  and  it  has  been  held  that  where  the  company  is  not 
responsible  for  the  mistake,  the  release  will  be  sustained.  Seeley  v.  Citi- 
zens Traction  Co.  (1897)  179  Pa.  St.  334;  Houston  etc.  R.  Co.  v.  McCarty 
(Tex.  1901)608.  W.  429. 

Insurance — Construction  of  Indemnity  Policy.  The  plaintiff  was  in- 
sured against  ' '  loss  from  liability  to  any  person  who  might  *  *  *  ac- 
cidentally sustain  bodily  injuries  while  travelling  on  the  railway  of  the 
insured  *  *  *  under  circumstances  which  would  impose  upon  the  in- 
sured a  common  law  or  statutory  liability  for  such  injuries."  Held 
(Morton  and  Barker,  J.J.,  dissenting),  the  policy  did  not  cover  a  loss  sus- 
tained by  reason  of  a  person  being  instantly  killed  without  conscious 
suffering.  Worcester  etc.  St.  Ry.  Co.  v.  Travellers'  Ins.  Co.  (Mass. 
1902)  62  N.  E.  364. 

The  insured  sustained  no  loss  under  the  statute  providing  for  the  sur- 
vival of  actions  for  personal  injuries,  because  the  Massachusetts  courts 
have  held  that  the  statute  does  not  cover  a  case  of  instantaneous  death. 
Kearney  v.  Ry.  (1851)  9  Cush.  108.  The  loss  accrued  under  a  statute 
vesting  a  right  of  action  in  the  personal  representative  for  the  use  of  the 
widow  and  next  of  kin.  It  was  agreed  that  this  liability  was  not  to  the 
executor  or  administrator  as  representing  the  deceased,  but,  in  reality,  a 
new  cause  of  action  for  the  beneficiaries  arising  at  the  death  of  the  injured 
party.  See  Wooden  v.  Ry.  Co.  (1891)  126  N.  Y.  10.  The  court  divided, 
however,  upon  the  question  whether  the  parties  contemplated  a  liability 
only  to  the  person  injured.  The  case  is  an  interesting  departure  from  the 
general  practice  of  construing  the  policy  most  strongly  against  the 
insurer. 

Insurance— Reinstatement  Clause  in  Fire  Policy.  A  statute  required 
that,  in  case  of  total  loss,  the  full  amount  of  the  sum  in  which  the  prem- 
ises were  insured  should  be  paid.  Held,  a  clause  in  a  policy  permitting 
the  insurer  to  rebuild  at  its  option,  in  case  of  total  loss,  was  void,  because 
the  insurer  would  not  elect  to  rebuild  unless  it  could  do  so  at  an  outlay 
less  than  the  amount  of  the  policy.  Milwaukee  Mech.  Ins.  Co.  v.  Rus- 
sell (Ohio,  1901)  62  N.E.  338. 

Under  a  similar  statute  in  Texas,  the  same  result  has  been  reached. 
Phoenix  Ins.  Co.  v.  Levy  (1895)  12  Tex.  Civ.  App.  45.  In  Wisconsin,  on 
the  other  hand,  it  was  held  that  the  reinstatement  clause  in  the  statutory 
"  standard  fire  policy,"  and  a  clause  like  that  involved  in  the  principal  case 
were  not  inconsistent.  Temple  v.  Niagara  F.  Ins.  Co.  (1901)  109  Wis.  372. 
It  is  settled  that,  on  the  insurer's  election  to  exercise  the  option  of  rein- 
statement, he  is  bound  to  erect  a  building  of  equal  value  with  the  one  de- 
stroyed, though  the  outlay  therefor  may  exceed  the  face  value  of  the  pol- 
icy. Morrellv.  Fire  Ins.  Co.  (1865)  33  N.  Y.  429.  But,  on  the  other  hand, 
the  measure  of  damages  is  only  the  value  of  such  a  building  and  not  the 
face  value  of  the  policy.  Hartford  Fire  his.  Co.  v.  Hotel  Co.  fC.  C.  A. 
1897)  82  Fed.  546.  The  decision  in  the  principal  case  would,  therefore, 
seem  to  be  correct. 

Insurance — Waiver  of  Condition  by  Agent— Evidence.  A  policy  of  in- 
surance, containing  a  provision  against  other  insurance,  was  issued  to  an 
applicant,  who  had,  to  the  knowledge  of  the  insurer's  agent,  a  prior  policy 
on  the  same  property.  Held,  parol  evidence  of  the  knowledge  of  the  agent 
was  inadmissible,  because  it  tended  to  vary  the  written  contract.  North- 
ern Assurance  Co.  v.  Grand  View  Building  Association  (1902)  22  Sup. 
Ct.  133.  See  Notes,  p.  243. 

Insurance — Warranty — Domestic  Relations — Infancy.  Ah  infant,  in 
an  application  for  a  life  insurance  policy,  made  false  answers  to  questions 
which,  by  the  terms  of  the  policy,  were  made  warranties.    In  an  action  by 
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the  beneficiary,  it  was  held  that  this  was  no  defense,  because  an  infant 
is  not  bound  by  his  warranties.  O' '  Rourke  v.  Hancock  Ins.  Co.  (R.  I. 
1902)  50  Atl.  S34. 

This  was  a  case  of  first  impression  and  the  decision  was  based  upon 
those  cases  in  which  the  plea  of  infancy  was  allowed  in  a  suit  for  false 
representations,  where  the  basis  of  the  transaction  was  an  ordinary  con- 
tract. Doran  v.  Smith  (1877)  49  Vt.  353;  Prescott  v.  Norris  (1885)  32  N. 
H.  101.  The  analogy  of  those  cases  to  the  principal  case  is  not  entirely 
clear,  for  a  so-called  warranty  in  an  insurance  policy  is  a  condition  that 
the  policy  shall  be  void,  if  it  is  not  strictly  fulfilled.  Campbell  v.  Ins.  Co. 
(1867)  9S  Mass.  381;  Thompson  v.  Weems  (1884)  L.  R.  9  App.  Cas.  671; 
May  on  Insurance,  2d  ed.  §  156.  It  would  seem,  therefore,  that  the  de- 
fendant should  have  been  allowed  to  set  up  the  breach  of  this  condition, 
upon  the  fulfillment  of  which  the  contract  depended,  regardless  of  the 
question  of  infancy. 

Mortgages — Execution  Sale — Redemption  — Statute  of  Frauds.  The 
plaintiff  mortgaged  land,  which  was  sold  under  a  judgment  of  foreclosure. 
A  statute  provided  that  the  land  might  be  redeemed  by  the  mortgagor 
within  a  year,  and  the  defendant  made  a  parol  agreement  to  extend  the 
time  of  redemption.  Held,  the  agreement  was  not  within  the  statute  of 
frauds.     Turpie  v.  Lowe  (Ind.  1S92)  62  N.  E.  484.  ' 

It  has  been  held  that  an  agreement  to  extend  the  time  of  redemption 
is  not  a  contract  for  the  sale  of  land  or  an  interest  in  land,  but  merely  the 
extension  of  the  time  in  which  a  right  already  existing  may  be  exercised. 
Griffin  v.  Coffey  (Ky.  1849)  9  B.  Mon.  452.  But  the  right  to  redeem  from 
such  sales  is  statutory,  and  payment  by  the  redemptioner  to  the  clerk  of 
the  court  in  which  the  sale  is  recorded  vacates  the  sale,  and  is  therefore  a 
condition  subsequent  in  the  conveyance  by  the  sheriff  to  the  purchaser. 
Indiana  Code  Civ.  Proc.  §§  768-770.  As  title  can  be  divested  only  by 
the  operation  of  a  condition,  by  operation  of  law,  or  by  the  act  of  the  person 
in  whom  the  title  is,  and,  as  conditions  are  made  only  by  the  grantor, 
it  follows  that  the  agreement  made  by  the  grantee  of  the  sheriff  could 
not  affect  the  title,  but  to  be  effective  at  all  must  take  effect  as  a  contract 
to  recovery,  and  as  such  would  come  within  the  statute  of  frauds.  Dol- 
lar Savings  Bank  v.  Bennett  (1874)  76  Pa.  St.  402  ;  McKee  v.  Vail(iSj8) 
79  N.  C.  194. 

Mortgages — Limitation  of  Actions— Suspension  of  the  Statute.  In  an 
action  to  foreclose  a  mortgage,  it  was  held  that  the  absence  of  a  mort- 
gagor from  the  State  would  not  prevent  the  statute  of  limitations  from 
running  in  favor  of  his  grantee,  who  had  not  assumed  the  debt.  George 
v.  Btitler  (Wash.  1901)  67  Pac.  263. 

There  are  conflicting  decisions  on  this  point  in  those  jurisdictions, 
where,  as  in  Washington,  the  rule  obtains  that  the  barring  of  an  action  on 
the  mortgage  debt  by  the  statute  of  limitations  bars  the  action  on  the 
mortgage  itself.  The  principal  case  follows  the  rule  laid  down  in  Wood 
v.  Goodfcllow  (1872)  43  Cal.  185.  Waterson  v.  Kirkwood  (1876)  17  Kan. 
9,  and  Clinton  Comity  v.  Cox  (1873)  37  la.  570,  are  contra.  The  Cali- 
fornia case  proceeds  upon  the  principle  that  a  mortgagor  cannot  increase 
the  burdens  on  the  mortgaged  premises  as  against  his  grantees  ;  Iowa 
and  Kansas  adopt  the  view  that  the  grantee  of  the  mortgagor  cannot 
acquire  any  rights  superior  to  those  of  his  grantor.  This  latter  view 
appears  more  consistent  with  the  general  rule  as  to  limitation  of  the  action 
of  foreclosure  that  is  upheld  in  all  these  jurisdictions,  for  if  the  mort- 
gage is  such  a  security  for  the  debt  that  the  right  of  action  on  the  former 
is  barred  by  the  barring  of  action  on  the  latter,  the  converse  should  be 
true  that  any  cause  which  will  keep  alive  the  debt  should  have  the  same 
effect  on  the  mortgage.  And  this  conclusion  involves  less  departure  from 
the  equity  rule,  that  a  grantee  of  the  equity  of  redemption  cannot  avail 
himself  of  the  presumption  of  payment  after  twenty  years'  possession,  if 
the  mortgagor  has  made  payments  in  the  meantime.  Hughes  v.  Ed- 
wards (1829)  9  Wheat.  489.  See  also  Fowler  v.  Wood  (1894)"  78  Hun,  304 
and  Ewell  v.  Daggs  (1882)  108  U.  S.  143. 
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Municipal  Corporations — Defective  Incorporation — Estoppel.  A  State 
had  dealt  for  several  years  with  a  school  district  as  if  it  had  been  regu- 
larly organized,  and,  in  reliance  upon  this,  the  district  had  issued  bonds 
and  made  valuable  public  improvements  with  the  full  knowledge  and 
acquiescence  of  the  State.  Held,  its  corporate  existence  could  not  be 
questioned  by  quo  warranto  proceedings.  State  v.  School  District  No. 
108  Dakota  Co.  (Minn.  1902)  88  N.  W.  751. 

Where  a  municipal  corporation  has  existed  de facto  and  been  dealt 
with  as  such  for  a  length  of  time,  the  State  cannot  question  the  validity 
of  its  organization.  Atty.  Gen.  v.  Maynard  (1867)  15  Mich.  463  ;  Peo- 
ple v.  Alturas  Co.  (Idaho,  1899)  55  Pac.  1067.  These  decisions  are 
based  on  principles  of  estoppel,  and  in  State  v.  Des  Moines  (Iowa,  1896) 
65  N.  W.  818,  this  doctrine  was  applied  where  the  statute  under  which  a 
county  had  been  organized  was  confessedly  void.  But  these  cases  are 
not  to  be  regarded  as  abrogating  the  general  rule  that  the  State  is  not 
estopped  by  the  unauthorized  acts  of  its  agents.  Atty. -Gen.  v.  Marr 
(1885)  55  Mich.  445.  Cases  involving  private  or  even  quasi-public  cor- 
porations would  be  distinguished  from  the  present  case.  Toll  Road  Co. 
v.  State  (1896)  22  Colo.  429. 

Municipal  Corporations — Liability  for  Salaries.  A  city  in  good  faith 
paid  a  tax  collector's  salary  to  the  de  facto  collector.  Held,  it  was  not 
liable  therefor  to  the  de  jure  collector  on  his  recovering  possession  of  the 
office.     Coughlin  v.  McElroy  (Conn.  1902)  50  Atl.  1025. 

The  rule  here  stated  is  the  prevailing  one  in  this  country.  Board  v. 
Benoit  (1870)  20  Mich.  76  ;  Mc  Veany  v.  Mayor  (1880)  80  N.  Y.  185.  These 
decisions  are  dictated  by  the  rule  of  public  policy  that,  on  account  of  the 
exigencies  of  public  business,  all  persons  dealing  with  a  de  facto  officer 
should  be  protected.  Although  the  city  is  protected,  the  right.of  the  officer 
de  jure  to  his  salary  as  an  incident  of  the  office  is  not  denied.  Mc  Veany 
v.  Mayor,  supra.  Some  States  have  refused  to  recognize  this  rule  of  pub- 
lic policy  and  put  the  plaintiff  to  a  possibly  barren  recovery  against  the 
de  facto  officer.  Ward  v.  Marshall  (1892)  96  Cal.  155;  State  v.  Carr 
(1891)  129  Ind.  44  ;  Andrews  v.  Portland  (1887)  79  Me.  484  ;  Philadel- 
phia v.  Rink  (Pa.  1886)  2  Atl.  505. 

Partnership — Dissolution — Liability  for  Tort.  The  defendants,  as 
partners,  employed  the  plaintiff,  but  without  his  knowledge  they  became 
incorporated,  their  relative  interests  being  the  same  as  before.  The 
plaintiff,  still  ignorant  of  this  change,  continued  to  work  in  accordance 
with  the  terms  of  his  contract  and  was  injured  through  the  negligence  of 
a  vice-principal.  Held,  these  facts  did  not  prove  a  dissolution  of  the 
partnership  and,  therefore,  the  defendants  were  liable.  Goodwin  v. 
Smith  (Ky.  1902)  66  S.  W.  179. 

The  only  argument  urged  in  support  of  the  proposition  that  the  part- 
nership was  not  dissolved  was  that  no  information  of  this  change  was 
actually  given  to  the  plaintiff.  Had  this  been  an  action  in  contract,  or 
in  tort  for  a  loss  caused  by  the  defendants  continuing  to  hold  themselves 
out  as  partners,  Sherrod  v.  Langdon  (1866)  21  la.  518,  this  fact  might  have 
been  a  material  one,  by  way  of  estoppel.  But  that  principle  could  not  be 
applied  in  the  present  case,  for  in  no  legal  sense  was  their  failure  to  in- 
form him  of  their  dissolution,  the  cause  of  his  injury.  It  is  now  generally 
held  that  an  ostensible  partner  is  not  answerable  in  tort  to  third  persons, 
who  have  been  injured  by  the  negligence  of  an  agent  of  the  firm.  Smith 
v.  Bailey  (1891)  2  Q.  B.  403.  It  would  seem  that  this  doctrine  is  appli- 
cable to  the  present  case. 

Partnership — Insolvency — Special  Partner  as  Creditor.  The  petitioner 
was  a  special  partner  in  a  firm  of  stock  brokers  which  had  made  a  gen- 
eral assignment  for  the  benefit  of  creditors,  and  was  also  a  customer  of 
the  firm,  keeping  with  it  a  speculative  account.  On  the  day  of  the  failure 
he  was  on  its  books  as  "  long"  of  several  thousand  shares  of  stock  and 
owed  the  firm  over  a  hundred  thousand  dollars.  On  learning  of  the  fail- 
ure, he  tendered  the  amount  due  and  demanded  the  stocks  held  as  collat- 
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eral,  but  the  assignee  was  unable  to  surrender  the  securities  inasmuch  as 
these  had  been  repledged  by  the  firm  with  various  bankers  prior  to  the 
assignment.  Thereupon  the  petitioner  obtained  possession  of  his  stocks 
by  paying  to  the  bankers  the  market  value  of  the  shares,  which  exceeded 
the  amount  due  from  him  to  the  firm  by  sixty  thousand  dollars.  The 
loans  to  the  firm  by  the  aforesaid  bankers  were  paid  by  the  sale  of  collat- 
eral and  a  large  surplus  remained  in  the  hands  of  the  assignee.  The 
referee  held  that  the  petitioner,  being  a  special  partner,  was  not  entitled 
to  payment  of  his  claim  until  the  debts  of  all  other  creditors  were  first 
satisfied.  Held,  the  ruling  was  erroneous,  the  petitioner  being  entitled 
to  come  in  with  the  other  claimants.  Matter  of  Price,  McCormick  &* 
Co.;  In  re  claim  of  Crocker  (1902)  68  App.  Div.  — .     See  Notes,  p.  247. 

Partnership — Release  of  Partner  by  Judgment  Creditor.  A  judgment 
creditor  of  a  firm  and  its  individual  members,  after  the  dissolution  of  the 
firm,  released  one  partner  according  to  §  1942  of  the  New  York  Code  of 
Civil  Procedure,  and  later  assigned  the  judgment,  subject  to  this  release, 
to  K.,  who  applied  for  a  receivership  of  the  partnership  property.  Held, 
j£,  "  acquired  by  his  assignment  a  judgment  against  only  two  of  the  co- 
partners "  and  was,  therefore,  not  entitled  to  the  relief  sought.  Hunter 
v.  Hunter  (1902)  73  N.  Y.  Supp.  886. 

The  point  involved  in  this  case  does  not  seem  to  have  been  adjudicated 
before.  The  interpretation  by  the  court  of  the  law  in  question  seems 
sound;  for  the  statute  provides  that  in  case  of  the  dissolution  of  a  firm, 
by  consent  or  otherwise,  a  release  of  one  member  exonerates  him  "  from 
all  liability  incurred  by  reason  of  his  connection  with  the  partnership." 
As  the  statute  is  silent  upon  a  release  before  dissolution  we  may  infer 
that  at  present  in  New  York  the  law  is  as  follows:  if  the  release  is  given 
before  dissolution  the  common  law  still  obtains,  i.  e.  the  release  of  one 
member  discharges  the  others.  Pier  son  v.  Hooker  (1808)  3  Johns.  68;  but 
if  the  release  is  given  after  dissolution  the  common  law  is  so  far  changed 
as  to  allow  the  creditor  to  proceed  against  the  others,  although  not  against 
the  property  of  the  firm. 

Partnership — Sale  of  Good  Will — Right  to  Solicit  Old  Customers. 
Articles  of  copartnership  provided  for  a  sale  of  the  property,  on  dissolu- 
tion, by  the  defendant  to  the  plaintiff,  at  the  value  of  the  property  as 
shown  by  the  books.  The  good  will  was  mentioned  neither  in  the  articles 
nor  in  the  contract  of  sale,  but  only  in  the  provision  as  to  the  death  of  one 
partner.  Held,  the  plaintiff  was  not  entitled,  in  equity,  to  an  accounting 
for  damages  against  the  defendant,  who  was  soliciting  trade  from  the 
customers  of  the  old  firm.      Webster  v.  Webster  (Mass.  1902)  62  N.  E. 

383- 

A  purchaser  of  all  the  partnership  property  becomes  the  owner  of  the 
good  will.  Hoxie  v.  Chaney  (1886)  143  Mass.  592;  Jennings  v.  Jennings 
[1898]  1  Ch.  378.  The  question  is  usually  raised  by  a  prayer  for  an  injunc- 
tion to  restrain  the  retiring  partner  from  soliciting  trade  from  the  custom- 
ers of  the  old  firm.  Such  injunctions  seem  to  have  been  granted  in  Eng- 
land until  1S84,  when  it  was  decided  by  a  divided  court,  in  Pearson  v. 
Pearson,  27  Ch.  D.  145,  that  the  retiring'partner  might  setup  a  rival  busi- 
ness and  might  solicit  the  customers  of  the  old  firm.  The  latter  point  in 
this  decision  was  overruled  in  Trego  v.  Hunt  [1896]  A.  C.  7.  In  the  I'nited 
States,  Pearson  v.  Pearson,  supra,  has  been  generally  followed.  Cotrell 
v.  Babcock  Printing  Press  Co.  (1886)  54  Conn'.  122;  Ward '&*  Co.  Ltd.  v. 
Ward  (1891)  15  N.  Y.  Supp.  913;  Williams  v.  Farrand  (1891)  88  Mich. 
473.  These  cases  hold  that  in  the  absence  of  an  express  agreement  to  the 
contrary,  a  rival  business  may  be  set  up  and  trade  solicited,  so  lung  as  the 
former  partner  does  not  represent  himself  as  the  successor  of  the  old  firm. 
1  n  Massachusetts,  however,  a  different  rule  seems  to  have  prevailed,  based 
largely  on  the  nature  of  the  business.  Thus  a  former  partner  may  set  up 
a  grocery  business,  Hassett  v.  Pe  rciv a  I  (1862)  5  Allen,  345;  but  may  not 
engage  in  the  business  of  a  common  carrier  over  the  same  route  in  com- 
petition with  the  old  firm,  since  here  the  good  will  is  connected  with  the 
place  of  business.     Angierv.   Webber  (1S67)  14  Allen,  211.     But  in  Hoi- 
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brook  v.  Nesbitt  (1895)  163  Mass.  120,  the  court  went  out  of  its  way  to  ap- 
prove of  Pearson  v.  Pearson,  supra,  by  way  of  dictum.  In  the  brief  re- 
porfof  the  principal  case  the  nature  of  the  business  is  not  given,  but  it  was 
clear  that  the  good  will  was  not  connected  with  the  place  of  business. 
For  a  thorough  study  of  this  question ,  see  Burdick  on  Partnership,  350-359. 

Rem.  Property — Easements.  The  question  arose  under  the  English 
Conveyancing  Act  of  18S6,  whether  a  grant  of  land  bordering  on  an  arti- 
ficial pond,  in  which  cattle  had  been  in  the  habit  of  watering,  included 
an  easement  of  watering  cattle,  when  the  grantee  had  no  right  to  insist 
on  the  maintenance  of  the  pond.  This  was  treated  as  equivalent  to  the 
question  whether  such  an  easement  could  arise  by  prescription.  Held, 
the  easement  claimed  was  not  included.  Burrows  v.  Lane:  r!9OIl  2 
Ch.  502. 

The  subject  is  practically  new.  Farwell,  ].,  argued  that  such  a 
privilege  could  not  be  enjoyed  as  of  right,  as  an  easement  must  be, 
because  its  enjoyment  necessarily  depended  on  the  will  of  the  servient 
owner,  who  could  at  any  time  dry  up  the  pond.  Destroying  the  property 
in  which  an  easement  is  enjoyed,  however,  is  different  from  interfering 
with  the  easement  itself.  A  grant  can  be  conceived  of  to  take  water  as 
long  as  the  grantor  shall  maintain  a  pond,  and  if  such  a  right  can  be 
granted  it  can  be  acquired  by  prescription.  A  property  right  need  not 
be  perpetual,  e.  g.,  a  party  wall  easement.  In  the  only  other  case  found 
upon  the  question,  the  Pennsylvania  court  reached  an  opposite  result. 
Kearney  v.  Borough  of  West  Chester  (1901)  199  Pa.  St.  392  ;  1  Colum- 
bia Law  Review,  560. 

Real  Property — Re-entry — Summary  Proceedings.  The  defendant 
for  breach  of  condition  had  terminated  the  lease  with  the  plaintiff  by 
regaining  possession  of  the  demised  premises  by  summary  proceedings, 
and  the  plaintiff  sued  to  recover  a  deposit  made  to  indemnity  the  lessor 
for  the  last  two  months'  rent.  Held,  the  plaintiff  {could  recover  this 
deposit,  less  the  rent  due  at  the  termination  of  the  lease,  and  re-entry 
could  be  maintained  only  by  ejectment.  Michaels  v.  Fishel  (1902)  109 
N.  Y.  381.     See  Notes,  p.  250. 

Real  Property — Reservations — Exceptions.  The  grantors,  in  their 
deed,  reserved  all  existing  timber  and  the  right  to  remove  it  within  five 
years.  In  an  action  by  the  grantees  against  third  parties  for  cutting  the 
timber,  it  was  held  that  there  could  be  recovery,  for  the  description 
of  the  timber  amounted  to  an  "  exception"  and  not  a  "reservation." 
Cohen  v.  Bryant  (Ky.  1901)  05  S.  W.  347. 

"  A  reservation  is  a  clause  in  a  deed,  whereby  the  grantor  reserves 
some  new  thing  to  himself,  issuing  out  of  the  thing  granted,  and  not  in 
esse  before;  but  an  exception  is  always  a  part  of  the  thing  granted,  or 
out  of  the  general  words  and  description  in  the  grant."  4  Kent  Com. 
468;  Coke,  1  Inst.  47a;  3  Devlin  on  Deeds,  £  979.  The  title  to  the  tim- 
ber was,  therefore,  in  the  grantors.  Even  assuming  that  the  third 
parties,  the  defendants  in  this  action,  had  no  title  to  the  timber,  they 
were,  at  least,  in  no  poorer  position  than  the  grantees  of  the  land.  The 
distinction  is  important,  because,  had  there  been  a  reservation  and  not 
an  exception,  the  title  to  the  trees  would  have  passed  to  the  grantees, 
until  the  grantors  exercised  their  right.  Grantees  can,  therefore,  in  the 
case  of  reservations,  maintain  actions  against  trespassers  on  the  thing 
reserved.  Provost  v.  Calder  (1^20)  2  Wend.  517;  Matthews  v.  Mat- 
thews (1854)  3  Am.  Law  Reg.  (()  S. )  117.  See  also  Western  Union 
Telegraph  Co.  v.  Shepard  (N.  Y.  1901)  62  N.  10.  154. 

Real  Property- Riparian  Rights— Compensation.  The  defendant, 
authorized  by  the  United  States  and  the  State,  placed  dredgings  behind 
a  bulkhead,  while  improving  the  navigation  of  the  Hudson  River  under 
a  contract  with  the  United  States.  Some  of  the  dredgings  escaped  and 
diminished  the  depth  of  water  over  the  land  of  the  plaintiff,  which 
adjoined  the  bulkhead.     Held,  the  plaintiff  could  not  recover  from  the 
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contractor  for  the  impairment  of  his  rights  of  fishing  and  taking  ice,  and 
a  verdict  for  nominal  damages  for  loss  of  access,  where  no  special  dam- 
agewas  shown,  except  in  connection  with  fishing  or  taking  ice,  was  cor- 
rect. Slingerland  v.  International  Contracting  Co.  (N.  Y.  1901)  61  N. 
E.  995. 

Whatever  may  be  thought  of  the  reasoning  in  the  decision,  both 
propositions  seem  to  be  well  supported  by  authority  in  New  York.  A 
discussion  of  the  rights  of  riparian  owners  as  affected  by  improvement 
of  navigation,  will  be  found  in  1  Columbia  Law  Review,  121  and  551. 

Real  Property — Special  Power— Appointment — Ademption.  B.,  under 
the  will  of  M.,  was  equitable  life  tenant  of  certain  lands  with  power  both 
of  appointment  by  will  amongst  his  children  and  of  leasing.  In  default 
of  appointment  the  property  was  to  go  to  all  his  children  in  certain 
shares.  In  exercise  of  his  power  B.  by  will  appointed  all  the  property  to 
his  two  sons.  Subsequently,  he  granted  long  leases  of  parts  of  the  real 
estate  at  large  premiums,  which  were  paid  to  the  trustees  under  M.'s  will 
and  invested  by  them.  B.  died  without  having  altered  his  will.  Held, 
these  premiums  went  as  in  default  of  appointment.  In  re  Moses  [1902] 
1  Ch  100.  (C.  A.). 

When  a  testamentary  appointment  under  a  power  may  be  said  to  be 
adeemed,  by  a  change  in  the  character  of  the  subject  matter  of  the 
appointment  between  the  date  of  the  will  exercising  the  power  of 
appointment  and  the  death  of  the  appointor,  is  a  question  which  has 
given  rise  to  considerable  discussion.  This  case  is  of  importance  because 
it  settles  the  law,  in  England  that  there  is  no  distinction  with  regard  to 
ademption  between  a  will  exercising  a  general  power  and  a  will  exercis- 
ing a  special  power.  Lord  St.  Leonards  in  Sugden  on  Powers,  Sth  ed. 
pp.  30S,  309,  intimates  that  a  special  power,  such  as  that  in  the  principal 
case,  would  not  be  adeemed  by  the  change  made  by  the  appointor  in  the 
character  of  this  property,  but  the  court  expressly  disapproved  his 
dicta.  x~ 

Real  Property — Sub-Letting — Occupation  by  Servant.  The  defend- 
ant, who  occupied  premises  under  a  lease  containing  a  condition  of  for- 
feiture for  sub-letting,  placed  care-takers  in  charge.  The  lessor  refused 
them  access  and  sued  the  lessee  for  rent.  Held,  this  amounted  to  an 
eviction  and  it  was  a  question  for  the  jury  whether  there  was  a  sublet- 
ting.    Presby  v.  Benjamin  (N.  Y.  19132)  62  N.  E.  430. 

Restrictive  covenants  are  construed  very  narrowly.  Lynde  v. 
Hough  (1857)  27  Barb.  415.  Where  the  occupancy  is  merely  incidental 
to  the  employment,  no  estate  is  created  in  the  occupant,  Kerrains  v. 
People  (1875)  60  N.  Y.  221,  and  allowing  such  an  occupation  would  not 
amount  to  a  sub-letting.  There  is  good  authority  for  the  holding  that  it 
is  a  question  of  fact  whether  any  estate  is  created.  Cunningham  v. 
Bank  (1884)  138  Mass.  480  ;  State  v.  Hayes  (1879)  59  N.  H.  450  ;  but  it  is 
thought  to  be  the  better  view  to  regard  it  as  a  mixed  question  of  law  and 
fact.  Bowman  v.  Bradlev  (1S92)  151  Pa.  351  ;  Fox  v.  Dalbey  (1874)  L. 
R.  10  C.  P.  284. 

Statutes — New  York  Civil  Code — Foreign  Corporations.  The  plain- 
tiff and  the  defendant  were  Illinois  corporations.  The  plaintiff  brought 
an  action  in  New  York  on  a  judgment  recovered  against  the  defendant 
in  Illinois.  Held,  this  action  was  not  maintainable  under  g  1780  of  the 
New  York  Code  of  Civil  Procedure,  which  provides  that  "an  action 
against  a  foreign  corporation  may  be  maintained  by  another  foreign  cor- 
poration *  *  *  in  one  of  the  following  cases  only  *  *  *  3.  Where 
the  cause  of  action  arose  within  the  State."  Anglo-American  Provision 
Co.  v.  Davis  Provision  Co.  (K.  Y.  1902)  62  N.  K.  5S7. 

Two  questions  are  involved  in  this  case.  Can  a  State  arbitrarily 
impose  limitations  on  the  right  of  a  foreign  corporation  to  sue  in  its 
courts?  Does  the  "full  faith  and  credit"  clause  of  the  constitution 
require  a  State  court  to  enforce  foreign  judgments?  Since  a  corporation 
has  no  extra-territorial  existence,  and  cannot,  of  right,  enter  a  foreign 
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jurisdiction,  any  conditions  which  a  State  may  see  fit  to  impose  on  a  for- 
eign corporation  doing  business  within  its  boundaries  are  valid.  Paul 
y.  Virginia  (1868)  8  Wall.  168.  And  this  would  seem  to  include  a 
limitation  upon  the  right  to  sue  in  its  courts.  The  second  question  was 
discussed  and  the  authorities  collected  in  the  case  of  Wisconsin  v.  Peli- 
can his.  Co.  (1887)  127  U.  S.  265,  which  seems  to  settle  the  question  that 
the  effect  of  this  provision  was  merely  to  establish  a  rule  of  evidence 
without  affecting  the  jurisdiction  of  State  courts.  The  contention  that  the 
cause  of  action  arose  within  New  York,  because  a  judgment  is  a  contract 
performable  anywhere  in  the  United  States  where  the  judgment  debtor 
may  be  found,  is  open  to  the  objection,  that  a  judgment  is  not  strictly  a 
contract,  Bidleson  v.  Why  tie  (1764)  3  Burrows,  1545  ;  Louisiana  v.  New 
Orleans  (1883)  109  U.  S.  285,  and  even  if  it  were,  it  did  not  arise  in  New 
York. 

Taxation -Municipal  Corporations -Estoppel.  The  plaintiff  loaned 
money  and  took  a  mortgage  on  certain  land  as  security,  relying  on  the 
accuracy  of  the  city  tax  records,  which  showed  that  all  taxes  on  the  land 
had  been  paid.  The  taxes  had  not  in  fact  been  paid,  and  the  plaintiff 
sought  to  restrain  all  proceedings  to  collect  them.  Held,  the  plaintiff  was 
not  entitled  to  relief.  Philadelphia  Mortgage  and  Trust  Co.  v.  City 
of  Omaha  (Neb.  1901)  88  N.  W.  523. 

In  Nebraska  real  estate  taxes  are  a  charge  on  the  real  estate  only, 
and  are  not  the  personal  debt  or  obligation  of  the  land  owner.  Grant  v. 
Bartholomew  (1899)  61  Neb.  673.  The  city  had  no  remedy,  therefore, 
against  the  mortgagor,  to  whom  the  property  belonged  at  the  time  the 
taxes  became  due.  The  court  refused  to  apply  the  doctrine  of  estoppel, 
on  the  ground  that  the  city  could  not  be  estopped  by  any  act  done  in  its 
governmental  capacity.  A  municipal  corporation  is  not  liable  for  the 
tortious  acts  of  officials,  whose  duties  are  of  a  public  or  governmental 
nature.  Maxmilian  v.  Mayor  (1875)  62  N.  Y.  160 ;  Murphy  v. 
Needham  (1900)  176  Mass.  422.  This  doctrine  rests  on  the  argument 
that  in  the  performance  of  public  duties,  officers  are  the  servants  of 
the  people,  and  not  of  the  city,  considered  as  a  corporation.  If  a  public 
officer  is  not  the  servant  of  the  city,  so  as  to  make  it  liable  for  his  mis- 
representations, it  is  difficult  to  see  how  his  acts  can  estop  the  city. 
There  is,  however,  much  conflict  of  authority  upon  this  subject.  Dillon, 
Municipal  Corporations,  §§667  and  675  ;  St.  Louis  v.  Gorman  (i860)  29 
Mo.  593  ;  McFarlane  v.  Kerr  (1863)  10  Bos.  249  ;  Rossire  v.  Boston 
(1863)  4  Allen,  57. 

Taxation — Special  Assessments — Estimating  Benefits.  The  legislature 
incorporated  a  terminal  company  to  build  a  railway  station  and  in  the 
same  act  gave  power  to  the  street  commissioners  of  the  city  to  widen 
and  extend  two  streets.  They  were  authorized  to  assess  one  half  the 
cost  of  the  latter  improvement  upon  the  property  owners  who  were  bene- 
fited. Held,  this  was  a  single  scheme  of  public  improvement  and  the 
board,  in  estimating  the  benefits,  might  properly  take  into  consideration 
the  increase  in  value  of  the  property  due  to  the  location  of  the  station. 
Scars  v.  Board  of  Street  Commissioners  (Mass.  1902)  62  N.  E.  397.  See 
Notes,  p.  242. 

Torts — Negligence — Failure  to  Deliver  Telegram — "Who  May  Sue. 
A  telegram  was  sent  to  one  Jumper  worded,  "  Wife  very  ill.  Come  at 
once.  Let  parents  and  G.  B.  Spivey  know."  The  telegram  was  not 
delivered  for  seven  days.  Held,  the  wife's  father  being  a  person  for 
whose  benefit  the  message  was  sent  could  recover  against  the  company. 
Butler  v.   W.  U.  Tel.  Co.  (S.  C.  1901)  40  S.  E.  162. 

The  right  of  a  beneficiary  of  a  contract  to  sue  was  not  involved  in 
the  decision,  since  the  action  was  assumed  by  the  court  to  be  based  on 
tort.  As  such,  the  question  was  whether  the  defendant  was  under  an 
obligation  to  anyone  except  the  sender  of  the  message.  The  English 
courts  would  have  answered  in  the  negative.  Dickson  v.  Reuter's  Tele- 
gram  Co.  (1877)  3  C.  P.  Div.  1.     The  weight  of  authority  in  this  country, 
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however,  recognizes  the  existence  of  a  duty  upon  telegraph  companies 
towards  third  persons.  Ellwood  v.  IV.  U.  Tel.  Co.  (1871)  45  N.  Y.  549; 
Mentzer  v.  IV.  '(./.  Tel.  Co.  (1895)  92  Iowa,  752.  This  is  on  the  theory 
that  the  company  has  undertaken  a  business  which  if  negligently  con- 
ducted may  naturally  and  probably  injure  those  to  whom  messages  are 
directed,  or  in  certain  cases,  perhaps,  others  for  whose  benefit  messages 
are  sent.  Pollock  Torts,  bth  ed.  (J90J)  pp.  532-4.  On  the  question  of 
allowing  a  recovery  for  mental  suffering,  see  1  Columbia  Law  Review, 
490. 

Torts — Negligence — Privity  of  Contract.  The  defendant,  under  a 
contract  with  the  plaintiff's  employer,  placed  cars  on  a  siding,  without  set- 
ting the  brake  as  had  been  the  custom.  The  plaintiff  was  injured  as  a 
result.  Held,  he  could  recover.  O' T.eary  v.  Erie  Ry.  Co.  (1901)  169  N. 
Y.  289. 

The  decision  is  put  upon  the  ground  that  the  defendant  was  bound 
to  perform  its  contract  with  a  third  person  with  such  reasonable  care  as 
"  usually  sufficed  to  protect  plaintiff  and  his  fellow  workmen  from  danger," 
upon  which  it  knew  they  habitually  relied.  The  case  is  in  accord  with 
the  doctrine  of  several  comparatively  recent  decisions  discussed  in  2 
Columbia  Law  Review,  105. 

Wills — Undue  Influence — Confidential  Relations.  A  rector  was  a 
beneficiary  of  the  will  of  one  of  his  parishioners  and  participated  in  its 
preparation  by  making  suggestions.  Held,  these  facts  in  themselves 
raised  a  presumption  of  law  that  the  will  was  made  under  undue  influ- 
ence.    McQueen  v.   Wilson  (Ala.  1901)  31  So.  94. 

Bancroft  v.  Otis  (1890)  91  Ala.  271),  cited  in  support  of  this  singular 
decision,  does  not  seem  to  uphold  the  principal  case,  but  is  rather  a  hold- 
ing to  the  contrary.  Delafield  v.  Parish  (1862)  25  N.  Y.  9,  holds  that  the 
person  propounding  the  will  must  prove  the  mental  capacity  of  the 
testator,  but  that  the  presumption  is  in  his  favor.  This  can  hardly  be 
treated  as  an  authority  for  the  decision  in  the  principal  case.  Tyler  v. 
Gardiner  (1866)  35  N.  Y.  559,  is  an  unequivocal  holding  to  the  contrary 
of  the  principal  case,  in  support  of  which  it  is  cited.  The  line  of  author- 
ities is  unbroken  to  the  effect  that  suggestion  alone  never  constitutes 
undue  influence  ;  the  influence  must  be  shown  to  be  irresistible.  And  it 
is  also  the  general  rule  that  the  burden  of  proof  is  upon  him  who  alleges 
undue  influence. 
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A  Study  of  the  United  States  Steel  Corporation  in  Its  Indus- 
trial and  Legal  Aspects.  By  Horace  L.  Wilgus.  Chicago  :  Cal- 
laghan  &  Company.      1901.      pp.  xiii,  222. 

This  book  is  not  ■  a  treatise  ;  but  as  a  short  monograph  on  a 
most  interesting  subject  it  is  well  deserving  of  attention.  In  its 
industrial  aspects  the  organization  of  the  United  States  Steel  Cor- 
poration was  something  unprecedented.  No  private  corporation 
ever  existed  before  with  control  over  such  vast  resources.  Mr. 
Wilgus  tries  to  point  out  the  immensity  of  the  scheme  fostered  by 
the  capitalists  who  were  behind  the  movement  to  amalgamate  the 
different  plants  of  the  steel  industry  in  this  country.  He  does  this 
remarkably  well.  He  proves  himself  a  master  of  the  art  of  stating 
figures  eloquently.  In  addition  to  this,  he  has  given  to  the  general 
public  in  convenient  form  a  collection  of  papers  which  were  drawn 
up  by  lawyers  connected  with  the  organization  of  the  new  com- 
pany. This  collection  is  of  especial  interest  to  other  members  of 
the  profession.  For  it  establishes  an  historical  record  of  the  kind 
of  work  which  our  ablest  attorneys  are  doing  to-day  in  a  construct- 
ive spirit.  After  all,  there  is  no  doubt  that,  while  a  hundred  years 
ago  the  attention  of  the  great  legal  minds  of  the  period  was  chiefly 
occupied  with  the  drafting  of  State  and  Federal  constitutions,  at  the 
present  time  the  most  characteristic  feature  of  the  practice  of  law 
in  this  country  is  the  creation  and  protection  of  vast  private  corpo- 
rations which  seek  shelter  under  the  constitutional  provisions 
framed  by  another  generation.  That  being  so,  any  attempt  to 
preserve  specimens  of  the  papers  by  which  our  commercial  archi- 
tects have  erected  their  structures  is  praiseworthy. 

Besides  emphasizing  the  economic  significance  of  the  new  cor- 
poration, Mr.  Wilgus  deals  with  the  question  of  its  legality.  On 
this  branch  of  his  subject  he  says  much  in  short  compass.  Briefly 
stated  his  opinion  amounts  to  this:  The  anti-trust  acts  passed  in 
various  States  are  entirely  sufficient  to  work  the  destruction  of  the 
new  corporation,  provided  the  prosecuting  officers  in  the  several 
States  are  willing  to  institute  quo  warranto  proceedings  to  obtain  a 
forfeiture  of  the  charters  of  its  several  constituent  members.  Mr. 
Wilgus  reminds  us  that  the  decisions  in  the  Sugar  Refining  Case1 
and  the  Standard  Oil  Case2  announce  a  principle  of  law  which  fully 
enables  every  State  to  punish  its  own  corporations  for  entering  a 
"trust"  directly  or  indirectly.  That  principle  can  be  stated  as 
follows:  When  the  question  arises  between  a  corporation  and  the 
State  of  its  creation  as  to  whether  the  corporation  has  acted  illegally, 
concerted  acts  of  a  majority  of  the  stockholders  will  be  deemed  the 

1  1 21  N.  Y.  582  ;  (1890)  54  Hun,  354.    2  (1892)  49  Ohio  St.  137. 
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acts  of  the  corporation  itself,  and  the  fiction  of  law  distinguishing 
the  acts  of  the  stockholders  from  the  acts  of  the  corporation  will  be 
disregarded.  If  this  be  so,  evidently  when  the  majority  of  the 
stockholders  in  corporation  A.  exchange  their  shares  of  stock  for 
shares  in  a  new  corporation  organized  secretly  or  ostensibly  for  the 
purpose  of  monopolizing  a  given  field  of  industry,  corporation  A. 
by  its  stockholders  has  committed  a  crime  and  is  liable  to  dissolu- 
tion. Theoretically  Mr.  Wilgus's  suggestion  is  sound.  But  another 
aspect  of  the  case  is  to  be  considered.  If  the  destruction  of  its 
own  domestic  corporations  is  the  only  step  which  a  particular  State 
can  take  against  a  foreign  "trust"  or  stockholding  corporation, 
then  the  State  will  probably  suffer  in  silence.  No  State  can  afford 
to  wage  war  in  general  on  its  own  corporations  and  thus  cripple  its 
industries.  As  a  matter  of  practical  policy  each  State  desires  to 
attack  the  "trust"  and  leave  its  own  smaller  corporations  unim- 
paired. We  find  this  tendency  illustrated  by  the  suit  which  the 
State  of  Minnesota  recently  brought  against  the  Northern  Securities 
Company  of  New  Jersey. l  The  State  did  not  institute  proceedings 
to  dissolve  the  Great  Northern  Railway  Company,  a  domestic  cor- 
poration whose  stockholders  were  guilty  of  misfeasance.  To  have 
done  so  would  have  been  almost  suicidal. 

Is  there  then  no  way  in  which  the  modern  "trust,"  in  the 
guise  of  a  stockholding  corporation,  can  be  practically  assailed  or 
guarded  against  ?  Certainly  there  is  a  way.  The  only  reference 
which  Mr.  Wilgus  makes  to  it  is  in  this  sentence  (p.  92)  :  "Since 
the  right  to  issue  corporate  stock  at  all  is  a  franchise  from  the 
State  creating  the  corporation,  the  State  can  say  whether  any  part 
of  it  can  be  owned  by  any  person,  either  in  or  out  of  the  State, 
and  prescribe  the  conditions  and  terms  upon  which  it  may  be 
held."  The  principle  here  enunciated  underlies  the  provision  of 
the  Georgia  State  constitution-  to  the  effect  that  "the  general 
assembly  of  this  State  shall  have  no  power  to  authorize  any  corpo- 
ration to  buy  shares  or  stock  in  other  corpoiatio»s  in  this  State  or 
elsewhere."  So  long  as  this  clause  remains  in  force  Georgia  will  never 
find  itself  in  the  predicament  of  Minnesota  and  other  States  which  feel 
outraged  by  stockholding  corporations  organized  in  semi-piratical 
States.  But  if  a  State3  sanctions  the  ownership  of  stock  in  domestic 
corporations  by  corporations,  foreign  and  domestic,  to  an  unlimited 
extent,  its  complaint  should  not  be  heeded  by  the  courts  when  it 
attacks  a  foreign  corporation  which  has  bought  such  stock.  Its 
attitude  is  inconsistent.  This  point  is  specifically  made  by  Mr.  Eddy 
in  his  work  on  Combinations.  l 

A  State  can  prevent  a  "trust"  from  invading  its  territory  in  the 
shape  of  a  stockholding  corporation  organized  elsewhere.  The 
provision  of  the  Georgia  constitution  already  quoted  has  been  acted 
upon  and  declared  valid.  5      But  it  is  thought  that  when  a  State  has 

1  22  Sup.  Ct.  308.     "  Art.  4,  sec.  2,  par.  4  (1877) 
:i  C  /.  N.  Y.  Stock  Corp.  Law.  §  40. 

V>24.  See  also  Commonwealth  7'.  N.  Y.  R.  R.  Co.  (1890)  132  Pa. 
St.  591.     5  Clarke  v.  Central  R.  R.  &  B.  Co.  of  Georgia  (1892)  50  Fed.  338. 
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allowed  shares  of  stock  created  by  it  to  be  owned  by  other  corpo- 
rations and  after  some  of  this  stock  has  been  bought  by  a  foreign 
"trust,"  the  State  cannot  then  change  the  nature  of  the  stock  and 
prescribe  who  shall  not  be  owners  thereof.  Such  a  measure  could 
be  successfully  resisted.  It  would  be  a  violation  of  vested  prop- 
erty rights.  Voting  the  stock  could  hardly  be  considered  a  busi- 
ness as  distinguished  from  a  property  right,  and  a  foreign  corpo- 
ration owning  the  stock  would  be  able  to  retain  the  privilege  of 
voting  as  a  shareholder  even  after  a  license  to  do  business  within 
the  State  had  been  revoked.  The  right  of  a  State  to  define  the 
nature  of  stock  created  by  it  is  a  right  which  each  State  can  exercise 
so  as  to  prevent  industrial  combinations.  But  the  power  is  pre- 
ventive, and  if  it  goes  unexercised  we  may  conclude  that  the  pub- 
lic is  not  as  much  opposed  to  the  centralization  of  control  in  all 
our  industries  as  is  sometimes  asserted. 

Cases  on  the  Law  of  Damages.  Selected  by  Floyd  R.  Mechem. 
Third  Edition.  St.  Paul:  West  Publishing  Co.  1902.  pp.  xvi, 
758. 

The  cases  republished  in  this  volume  have  been  selected  by  the 
editor,  we  are  told  in  the  Introduction,  with  a  view  to  answering 
the  question,  "What  is  the  measure  of  damages?  "  In  the  main, 
the  selection  appears  to  have  been  wisely  made,  and  to  justify  the 
editor's  hope  "  that  the  book  may  prove  reasonably  adequate  to  ex- 
hibit the  most  important  aspects  of  the  law  of  damages."  Some 
points  have  not  been  dealt  with,  it  is  true,  which  another  col- 
lector of  cases  on  this  subject  might  consider  quite  important. 
For  example,  there  is  no  case  bearing  on  the  question  of  damages 
payable  by  parties  to  negotiable  paper.  But,  as  the  editor  re- 
marks in  his  preface  to  this  edition,  the  subject  is  so  broad,  that  many 
questions  must  remain  unnoticed  in  a  book  of  cases. 

The  typography  of  this  book  cannot  be  admired.  The  cases  are 
reprinted  from  the  plates  of  the  National  Reporter  System.  Not 
only  do  the  pages  display  double  columns  of  fine  print,  but  they 
furnish  samples  of  four  distinct  styles  of  type.  Undoubtedly,  this 
use  of  old  plates  renders  the  volume  cheaper  in  price,  but  it  gives 
it  a  cheap  appearance,  too.  The  practice  results  in  another  feature 
which  is  unworthy  of  commendation.  Cases  are  "reproduced  en- 
tire/' although  large  parts  of  them  have  no  bearing  on  the  measure 
of  damages.  Notable  examples  of  this  are  afforded  by  Mclntyre  v. 
Sholty  (p.  41)  and  Roehm  v.  Horst  (p.  377).  In  the  former  case, 
but  four  lines,  out  of  a  page  and  a  half,  are  devoted  to  the  measure 
of  damages.  The  latter  case  fills  seven  pages,  but  less  than  one- 
third  of  a  page  has  to  do  with  the  special  topic  of  the  book.  The 
external  appearance  of  the  volume  is  quite  attractive. 

Commercial  Trusts  ;  The  Growth  and  Rights  of  Aggregate 
Capital.  By  John  R.  Dos  Passos.  New  York  :  G.  P.  Putnam's 
Sons.      1 90 1.      pp.  viii,  137. 

It  is  not  easy  to  assign  a  place  to  this  twice-told  tale.  Though 
its  author  is  a  prominent  and  successful   lawyer,  its  subject-matter 
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is  not  law,  and  he  expressly  disclaims  for  it  the  description  of 
political  economy.  On  the  contrary,  he  declares,  it  is  a  discussion 
of  facts,  though  the  "facts"  presented  consist  almost  entirely  of 
the  opinions  and  theories  of  a  singularly  optimistic  corporation 
lawyer  as  to  the  beneficent  character  of  commercial  combinations 
and'  the  futility  of  all  attempts  to  supervise  and  regulate  them. 

The  statement  that  the  argument  was  delivered  by  the  author, 
not  in  a  "Current  Topics"  course  before  a  woman's  club,  but 
before  the  Industrial  Commission,  which,  under  the  authority  of 
Congress,  sat  at  Washington  during  the  year  1899,  raises  a  mild 
and  somewhat  belated  curiosity  as  to  the  functions  of  that  dis- 
tinguished body.  For  Mr.  Dos  Passos'  very  elementary  exposition 
can  hardly  have  contributed  materially  to  the  enlightenment  of 
men  of  affairs,  engaged  for  months  in  sifting  the  commercial  con- 
ditions of  the  United  States  and  Europe.  But  the  little  work  is 
not  without  merit  as  a  popular,  though  one-sided,  presentation  of 
the  Trust  question  to  such  as  are  not  equal  to  the  discussions  of 
that  question  by  Professor  Clark  and  President  Hadley.  From  this 
point  of  view  it  is  hardly  worth  while  to  quarrel  with  our  author's 
curiously  inadequate  and  misleading  treatment  of  the  Statute  of 
Monopolies  of  21  James  (p.  81),  and  his  condensation  of  the  whole 
of  Professor  Jenks'  argument  against  Trusts  and  his  own  answers 
thereto  into  a  foot-note  (pp.  102-105). 

A  Treatise  on  the  Law  of  Damages  For  Personal  Injuries. 
By  Archibald  Robinson  Watson.  The  Michie  Company.  Char- 
lottesville, Va.      1901.      pp.  lxxiii,  944. 

Without  doubt,  the  first  criticism  to  be  made  of  this  book,  and 
one  sure  to  be  made  by  every  reader,  is  called  out  by  the  offensive 
head  line  at  the  top  of  each  left-hand  page  "Wat.  Pers.  Inj." 
Think  of  such  a  head  line  assailing  the  eye  of  the  learned  reader, 
or  of  the  gentle  reader,  or  even  of  the  reader  who  is  not  entitled  to 
an  epithet  of  any  kind — of  assailing  the  eye  four  hundred  and  forty- 
four  times;  for  that  number  of  times  is  the  offense  repeated!  If  a 
line  of  abbreviations  was  really  necessary,  why  was  it  not  made  pic- 
turesque, as  "Wat.  O.  Dam."  or  "Wat.  Dam.  Inj."?  But  abbre- . 
viations  of  any  sort  seem  wholly  uncalled  for.  There  is  plenty  of 
space  for  the  line  "Watson  on  Damages,"  or  "Watson  on  Personal 
Injuries,"  or  "Damages  for  Personal  Injuries." 

The  title  on  the  back  of  the  book  is  somewhat  misleading.  It 
places  the  emphasis  on  Damages,  and  indicates  that  the  volume  is 
specially  devoted  to  the  discussion  of  that  topic.  One  has  only  to 
glance  .at  the  table  of  contents  to  discover  that  the  book  covers  a 
much  wider  field.  It  is  in  fact  a  treatise  on  actions  for  personal 
injuries.  Not  only  are  the  general  principles  of  liability  in  such 
actions  dealt  with,  quite  freely,  but  questions  of  practice  and  pro- 
cedure are  discussed  at  length,  while  several  chapters  are  devoted  to 
the  law  of  evidence  applicable  to  actions  for  personal  injuries.  Less 
than  half  the  volume  is  reserved  for  the  consideration  of  the  rules 
relating    to   the  measure  of  damages.     That  space  suffices,   how- 


BOOK  REVIEWS.  273 

ever,  for  ample  treatment  of  the  topic.  Indeed,  one  or  two  of  the 
chapters  in  this  part  contain  information  which  is  more  curious 
than  useful  to  the  legal  student.  Of  this  sort  is  Chapter  XXV,  en- 
titled "  Illustrative  Examples  of  Verdicts  and  Judgments  Approved 
or  Set  Aside. "  The  author  frankly  states  that  the  comparison  of 
the  verdict,  in  a  case  at  bar,  with  verdicts  in  other  cases  which  have 
been  approved  or  disapproved  by  other  courts,  is  not  very  helpful 
to  either  party,  and  yet  he  fills  twenty-five  pages  with  these  "illus- 
trative examples  of  verdicts, "  ranging  from  $15  to  $80,000. 

Perhaps  the  most  valuable  feature  of  the  work,  especially  to  the 
practising  lawyer,  is  the  careful  classification  of  citations.  In 
all  of  the  longer  notes,  the  cases  are  arranged  by  States,  so  that  the 
name  of  the  jurisdiction  at  the  head  of  each  paragraph  easily 
catches  the  eye.  Among  the  chapters  worthy  of  especial  mention, 
is  that  which  treats  of  "Injuries  to  Persons  Engaged  in  Unlawful 
Acts."  While  we  do  not  concur  in  all  of  his  opinions,  we  have 
found  the  author's  discussion  of  this  topic  both  interesting  and 
instructive. 

The  Negotiable  Instruments  Law,  with  Copious  Annotations. 
By  John  J.  Crawford.  New  York:  Baker,  Voorhis  &  Company, 
1902.      pp.  xxxiv,  173. 

The  text  of  the  Negotiable  Instruments  Law,  which  is  here 
reprinted,  is  that  of  the  New  York  statute.  It  differs  not  only 
in  section  numbering  but  in  language  from  the  text  of  the  same 
law  in  other  States.  These  differences  have  been  carefully  pointed 
out  by  the  editor,  and,  as  a  result,  the  book  can  be  used  in  any 
of  the  seventeen  jurisdictions  which  have  adopted  this  piece  of 
codification. 

Mr.  Crawford's  experience  as  draftsman  of  the  original  act  gives 
him  a  great  advantage  over  all  other  annotators  of  the  statute. 
Not  only  has  he  an  abundance  of  well-digested  material  at  hand, 
but  he  is  able  to  indicate  with  authority  the  decisions  and  other 
sources  from  which  the  various  provisions  of  the  statute  were 
drawn.  His  publishers  are  justified,  therefore,  in  claiming  that 
his  annotations  are  something  more  than  a  mere  digest  and 
compilation  of  cases,  bearing  more  or  less  directly  upon  the  rules 
enunciated  in  the  various  sections. 

In  this  second  edition,  the  original  notes  have  been  amplified, 
and  especial  care  appears  to  have  been  taken  to  cite  leading  cases 
upon  all  important  topics  from  every  State  which  has  adopted 
the  law.  These  citations  are  brought  down  nearly  to  the  open- 
ing of  the  present  year.  The  editor  assures  us  that  only  about  a 
half  dozen  cases  have  arisen  under  this  statute,  since  its  enact- 
ment in  1897,  and  that  these  are  referred'  to  in  his  annotations. 
Some  of  the  sections  have  a  dearth  of  notes.  This  is  due,  however, 
not  to  a  lack  of  industry  or  learning  on  the  part  of  the  editor, 
but  to  a  lack  of  material.  For  example,  the  seventeen  sections  of 
the  statute,  devoted  to  the  acceptance  and  payment  of  bills  for 
honor,  do  not  lend  themselves  to  annotation,   simply  because  the 
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acceptance  and  payment  of  bills  for  honor  is  rarely  practiced  in 
this  country.  Only  two  American  cases  are  cited  in  connection 
with  these  seventeen  sections.  Upon  section  three  hundred 
twenty-two  and  three  hundred  twenty-five,  the  annotations  are 
not  as  full  as  they  might  be.  No  case  or  authority  is  referred 
to  on  the  question,  whether  the  death  of  the  drawer  of  a  check 
revokes  the  authority  of  the  bank  to  pay  it.  Possibly  the  purchaser 
of  this  book  may  do  well  to  note  under  those  sections  a  reference 
to  the  discussion  of  the  topic  in  2  Columbia  Law  Review,  pp. 
171-175. 

The  typography  and  general  appearance  of  the  book  are  excel- 
lent. Perhaps  attention  should  be  called  to  a  blunder  in  proof 
reading,  which  can  be  corrected  easily.  In  the  heading  of  §  228 
the  word  "acceptance  "  is  printed  " acceptancy. " 
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GENERAL     AVERAGE    LIABILITY    WITH 
CARGO  FOR  SUCCESSIVE  PORTS. 

Perhaps  the  most  intricate  branch  of  the  law  maritime 
is  found  in  the  applications  of  the  doctrine  of  general 
average.  An  attempt  is  made  to  even  up,  among  all  inter- 
ests, the  outlays,  burdens  and  sacrifices  in  the  course  of  the 
voyage.  If  they  have  arisen  from  necessity  and  were  inten- 
tionally incurred  for  the  common  utility  they  are  regarded 
as  common  to  all.1  This  community,  founded  on  neces- 
sity, often  evoked  in  situations  of  distress — the  doctrines  of 
which  are  found  highly  developed  in  its  earliest  recorded 
statement — has  led  to  much  speculation  as  to  the  origin  of  a 
practice  of  such  convenience.  Grotius  regarded  the  under- 
lying idea  of  general  average,  as  a  community  from  neces- 
sity, in  time  of  distress,  and  saw  in  it  a  surviving  fragment 
of  the  primal  community  of  goods,  out  of  which  had  come 
property  rights.  As  men  had  forsaken  this  community  for 
their  own  benefit,  said  Grotius,  "  it  is  not  strange  that  they 
should  be  brought  back  to  that  state  from  necessity,  which 
is  stronger  than  utility."2 

The  three  contributing  interests  in  general  average  are 
vessel,  freight  and  cargo.  Their  relations  and  the  account- 
ing between  these  coadventurers  are  compared  to  three 

1  "  Generaliter  placere  potest,  damnum  pro  militate  communi  factum, 
commune  esse."     Bynkershoek,  Quest.  Juris.  Priv.,  lib.  4,  c.  24. 

2  Introduction  to  Dutch  jurisprudence,  Book  III,  c  33,  §  XVII. 
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fellow- tourists  making  a  common  journey.  As  opportu- 
nity occurs  they  pay  for  one  another,  but  in  the  end  all 
these  common  outlays  are  to  be  apportioned  so  that  each 
may  bear  his  personal  quota.  As  this  settlement  would  or- 
dinarily take  place  when  the  end  of  the  journey  is  reached, 
or  when  the  party  breaks  up,  it  is  said  that  the  apportion- 
ment and  statement  of  general  average  is  to  be  made  where 
these  interests  finally  separate.  However,  this  analogy  to 
three  tourists  cannot  quite  parallel  the  three  maritime  in- 
terests, since  the  peculiar  powers  of  the  ship,  its  predeter- 
mined route  and  destination  distinguish  and  separate  the 
rights  and  duties  of  its  owner  from  the  passive  cargo  inter- 
est. Still  the  general  theory  is  accepted  that  the  place 
of  intended  destination,  if  the  ship  reaches  it,  or  the  port 
where  the  voyage  may  be  broken  up  by  disaster,  are  the 
places  where  this  accounting  is  to  be  stated  and  liquidated. 
As  the  parties  have  the  right  then  and  there  to  appeal  to 
the  local  courts  for  the  rectification  of  any  injustice  in  such 
a  division,  it  follows  that  the  statement  and  settlement  o^ 
such  a  contribution  is  to  be  governed  by  the  lex  loci  of  the 
port  where  the  voyage  ends. 

Suppose,  however,  that  a  modern  steamer  with  great 
cargo  capacity  cannot  be  profitably  employed  carrying 
goods  between  only  two  termini.  Her  owner  puts  her  up 
as  a  general  carrier  for  a  series  of  ports  extending  half 
around  the  world,  at  any  of  which  cargo  is  to  be  landed  ; 
possibly,  too,  new  cargo  is  received  and  laden  at  such  in- 
termediate ports.  This  traffic  is  becoming  common  in  the 
Pacific.  Steamers  bound  east  via  the  Suez  Canal  regularly 
run  directly  through  a  succession  of  British,  French, 
Chinese  and  Japanese  ports,  perhaps  in  the  end  delivering 
steel  rails  at  Vladivostock.  Which  law  is  then  to  settle  the 
general  average  difficulties  arising  in  such  an  extended  sea 
transit?  Is  the  Russian  law  of  Vladivostock  to  govern 
cargo  interests  unladen  and  finally  separated  from  the  com- 
mon adventure  at  the  first  port,  say  at  Singapore,  where 
British  law  obtains?  If  a  ship  have  goods  for  several  ports 
in  succession,  at  any  of  which  she  may  make  partial  dis- 
charge of  cargo,  at  what  place  is  the  adjustment  of  gen- 
eral average  to  be  stated  ? 

The  text-book  authorities  in  the  United  States  are  ap- 
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parently  in  accord  on  this  question,  and  hold  that  the 
adjustment  is  to  be  deferred  as  long  as  the  contributing 
interests  continue  together,  but  if  these  interests  are  to  be 
separated,  then  the  adjustment  is  to  be  made  at  the  port 
where  the  separation  first  takes  place.1  Hence,  distinct  ad- 
justments in  different  stages  of  the  same  long  voyage  may 
become  necessary,  since  the  value  and  fate  of  the  goods 
change  at  these  successive  stages  of  delivery. 2 

In  the  case  supposed,  if  a  jettison  have  occurred  for  the 
common  safety  before  reaching  Singapore,  and  a  part  of 
the  cargo  is  there  to  be  landed,  the  contribution  can  there 
be  stated  and  settled,  and  the  cargo  there  discharged  should 
not  be  affected  by  the  fact  that  at  subsequent  stages  of  the 
voyage  the  residue  of  the  adventure,  both  ship  and  cargo, 
be  totally  lost ;  and  by  its  destruction  freed  from  making 
any  contribution.  The  difficulty  is  to  reconcile  the  conflict- 
ing interests  of  the  owners  of  cargo  having  these  different 
destinations.  The  owner  of  goods  bound  for  Vladivostock 
may  plausibly  maintain  that  his  cargo  at  Singapore  is  still 
far  from  its  destination,  and  being  still  subject  to  the 
hazards  of  the  completed  adventure  should  not  be  called  on 
to  pay  or  secure  general  average  until  its  ultimate  arrival. 
He  would  argue  that  the  shipper  of  the  Singapore  cargo 
knew  that  the  ship  was  going  on  to  other  more  remote 
ports,  and  that,  by  entrusting  his  cargo  in  a  vessel  with  so 
many  ports  of  delivery,  he  impliedly  agreed  to  let  his 
goods  wait  till  the  entire  adventure  had  terminated.  Such 
a  view,  however,  is  contrary  to  many  legal  analogies.  The 
law  merchant  deems  each  passage  from  port  to  port  as  a 
"  voyage,"  and  therefore  subdivides  the  prolonged  transit 
supposed  into  a  series  of  separate  voyages,  each  with  its 
own  incidents  and  entitled  to  its  separate  accounts  and  col- 
lections from  the  component  interests  as  they  exist  together 
on  that  single  voyage.  This  applies  also  to  ships  that  load 
at  successive  ports.  The  cargo  received  at  the  fourth  port 
is  entitled  to  hold  the  owner  to  the  full  warranty  of  sea- 
worthiness there,  and  the  shipowner  cannot  go  back  to  the 
first  port,  and  prove  that  then  the  voyage  began  for  all  in- 
terests, and  that  then  his  ship  was  in  a  seaworthy  condition. 
The  sound  doctrine  declared  in  the  United  States  is  that 
1  Parsons,  Mar.  Ins.,  vol.  2,  p.  361.        2 Phillips,  Ins.,  5th  ed.  §  1376. 
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each  voyage  or  trip,  each  separate  journey  which  the  ship 
makes  from  one  port  to  another,  must  be  treated  as  a  sepa- 
rate venture,  involving  its  own  separate  hazards,  losses,  and 
earnings.1 

Notwithstanding  this  advantage  in  clearness  and  pre- 
cision in  regarding  the  rights  to  settle  the  average  as 
enforcible  at  the  first  port  of  separation,  this  view  is  not 
accepted  in  England.  Mr.  Carver  in  his  Carriage  by  Sea 
prefers  the  last  port.  His  reasoning  is  that  shippers  to  the 
first  port  are  not  entitled  to  regard  all  the  coadventures  as 
though  they  were  also  shippers  to  the  same  port.  "  The 
difference  is  far  broader ;  it  is  that  between  owners  of  goods 
which  have,  and  have  not,  accomplished  the  adventure."2 
He  therefore  concludes  that  in  this  conflict  the  contribution 
should  be  in  proportion  to  benefit,  from  which  he  reasons 
that  the  adjustment  should  take  place  at  the  end  of  the 
voyage,  on  the  basis  of  arrived  values  as  then  ascertained.3 
Lowndes  is  very  undecided,  and  lays  stress  on  the  diflicul- 
ties  of  fixing  the  place  of  adjustment  in  the  absence  of  a 
legal  adjudication  of  the  question.4  Mr.  Gow,°  and  the 
seventh  edition  of  Arnould's  Treatise  on  Insurance6  treat 
the  point  as  still  awaiting  judicial  action.  A  French  author 
views  this  question  of  the  place  applicable  to  the  adjust- 
ment as  merely  one  of  usage,  and  remarks  lhat  the  custom 
to  apply  the  law  of  the  place  where  the  risks  terminate  is 
quite  general,  but  not  obligatory  or  substantial.7  The 
Italian  authority,  Berlingieri,  distinctly  favors  the  idea  of 
adopting  the  port  of  final  discharge  as  the  place  of  adjust- 
ment; merely  reserving  to  the  captain  the  right  to  take 
security  from  the  consignees  of  cargo  discharged  in  inter- 
mediate ports,  for  the  payment  of  the  eventual  quota  of 
contribution  ascertainable  in  the  final  port.8     It  does  not 

lThe  Alpena  (1881 )  8  F.  R.  280,  283.        2  Carriage  by  Sea,  §  425. 

3 §425.         4  General  Average,  pp.  272,  275,  4th  ed. 

5  Treatise  on  Insurance,  p.  303,  2d  ed.         6  §  992. 

7Frignet,  Traite  des  A  varies,  vol.  2,  §  701,  Paris,  1859.  "  S'il  est 
d 'usage  presque  constant  de  la  dresser  au  lieu  de  destination  ou  de  reste 
du  navire,  c'est  que  la  navigation  etant  terminee  et  les  risques  ayant  cesst' 
S,  ce  moment,  c'est  Ik  qu'on  peut  le  mieux  apprecier  l'etendue  des  dom- 
mages  eprouves  et  la  chiffre  des  depenses  effectuees  ;  mais  il  n'y  a  Ik  rien 
d'obligatoire  et  de  substantiel." 

H  Delle  Avarie  e  della  Contribuzione  nelle  Avarie  Comuni,  §  180,  p.  272, 
Turin,  1888.  Prof.  Pipiaof  Genoa  also  suggests  a  provisional  quota  for  the 
discharged  cargo  at  the  intermediate  port  of  separation  estimated  approxi- 
mately, which  shall  be  subject  to  a  final  controlling  adjustment  at  the  end 
of  the  voyage.     Trattato  di  Uiritto  Marittimo,  vol.  2,  p.  174,  Milan,  1901. 
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appear  that  these  text  writers  had  considered  the  reasoning 
on  this  subject  by  the  German  and  Scandinavian  authorities. 

As  a  matter  of  principle,  it  seems  clear  that  the  carriage 
of  cargo  for  each  separate  port  is  a  distinct  adventure, 
having  its  own  special  incidents.  Cargo  going  only  to 
Port  A.,  and  there  discharged  without  having  incurred  any 
general  average  liability,  is  separated  from  the  adventure, 
and  entirely  freed  from  any  loss  or  gains  that  may  be  de- 
veloped in  the  further  incidents  of  the  voyage  to  ports  B. 
and  C.  If  there  has  already  been  a  general  average  sacri- 
fice by  which  this  intermediate  cargo  is  entitled  to  con- 
tribution, plainly  this  is  a  perfected  right,  and  enforcible  in 
the  courts  of  the  first  port  of  separation,  and  the  quota  due 
should  not  be  subsequently  diminished  or  impaired,  even 
if  later  a  total  loss  should  come  to  the  ship  and  the  remain- 
ing cargo  destined  for  ports  beyond.  In  other  words, 
wherever  the  local  court  would  have  power  and  jurisdic- 
tion to  enforce  contribution,  the  law  of  that  place  would 
govern  the  rights  of  the  parties,  and  such  contribution 
should  then  be  payable  without  regard  to  the  subsequent 
parts  of  the  voyage. 

This  appears  to  have  been  long  ago  decided  in  a  maritime 
case  quoted  by  a  German  author  of  high  authority. 

"  A  case  of  this  kind  in  the  year  1829  came  before  the  Hamburg  Han- 
delsgericht  for  decision.  A  ship  from  Bahia  was  bound  with  cargo  to 
Bremen  and  also  Hamburg.  In  the  English  Channel  it  sustained  damage 
by  press  of  sail.  Arrived  in  the  Weser,  where  the  Bremen  cargo  was  to  be 
discharged,  the  master  there  demanded  contribution  in  general  average; 
the  adjuster  declined  this,  because  by  Bremen  local  law,  damage  by  press 
of  sail  is  treated  as  particular  average.  After  discharge  of  the  part  cargo 
destined  for  Hamburg,  the  final  port,  where  damage  by  press  of  sail  was 
allowed  in  general  average,  the  owner  sought  to  enforce  contribution  from 
the  cargo  there  for  the  damage  in  question.  This  failed,  as  the  decision  in 
the  second  instance  declared  '  Since  in  case  of  several  ports  of  destination, 
the  adjustment  of  general  average  is  not  to  be  made  up  first  at  the  end  of 
the  voyage,  but  rather  is  to  be  stated  at  the  end  of  each  portion  of  the 
voyage  [am  Ende  einer  jeden  Reiseabtheilung]  for  the  last  portion  tra- 
versed.' The  need  of  this  treatment  of  the  matter  further  appears  in  that 
the  continuance  of  the  voyage  exposes  the  contributing  interests  (ship 
cargo  and  freight)  to  further  dangers.  If  later  there  be  a  total  or  partial 
loss,  and  the  adjustment  should  be  postponed  to  the  final  end  of  the 
voyage,  then  the  claimant  of  contribution  against  those  objects  that  were 
fixed  at  the  first  port  runs  the  risk  of  losing  his  recovery."  ' 

1  Voigt,  Das  deutsche  Seeversicherungs  Recht,  pp.  528-9,  Jena,  1887. 
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In  Marseilles  a  case  arose  in  1845  where  a  ship  had 
loaded  cargo  for  Marseilles,  also  for  Cette  and  Montpelier. 
Before  reaching  Marseilles  the  vessel  incurred  a  salvage 
liability,  and  the  master  had  given  an  hypothecation  upon 
vessel  and  cargo,  payable  at  Marseilles.  On  arrival  there 
this  obligation  was  put  in  suit,  the  vessel  had  also  to  dis- 
charge cargo  and  make  repairs  before  continuing  her 
voyage  to  Cette.  An  adjustment  was  made  up  in  Mar- 
seilles provisionally,  mainly  for  the  purpose  of  distributing 
these  salvage  charges.  A  suit  was  brought  against  the 
Cette  consignees  to  obtain  a  judicial  declaration  that  this 
adjustment  should  be  binding  on  them  also  as  well  as  those 
at  Marseilles.  They  defended  on  the  ground  that  they 
were  not  bound  to  regard  any  adjustment  until  their  cargo 
should  have  reached  the  port  of  final  destination.  It  ap- 
peared that  the  Marseilles  cargo  was  three-fourths  of  the 
entire  lading.  The  tribunal  said  that  in  such  case  the 
adjustment  might  properly  be  made  in  the  port  of  destina- 
tion to  which  the  larger  part  of  the  cargo  was  consigned. 
The  real  point  in  judgment,  however,  was  that  the 
salvage  creditors,  having  taken  proceedings  at  Marseilles 
for  their  hypothecation,  had  thereby  conferred  on  the  local 
court  jurisdiction  to  settle  there  the  general  average.1 

A  prominent  German  authority  declares  regarding 
goods  discharged  at  an  intermediate  port: 

The  discharged  goods  are  subject  to  an  independent  fate.  The  en- 
hanced value  which  the  further  prosecution  of  the  voyage  might  bring, 
cannot  benefit  them.  It  is  therefore  unreasonable  to  let  them  be  assessed 
for  its  losses.  Hence  the  reciprocal  rights  and  duties  between  cargo  dis- 
charged and  that  remaining  should  be  settled  by  the  state  of  affairs  at  the 
place  of  partial  discharge  (am  Orte  der  Theilloschung)."  2 

The  Commissioners  of  Revision  of  the  recent  Shipping 
Codes  for  the  Scandinavian  states  have  also  dealt  with  the 
same  difficulties  in  the  Report  of  the  Reasons  for  the  New 
Shipping  Legislation.  They  thus  state  the  embarrassing 
question  before  them: 

"  As  a  rule  the  ship  discharges  the  entire  cargo  in  one  place ;  but  in 
the  steamship  trade  especially  it  frequently  happens  that  a  ship  has  several 
places  of  destination,  as,  on  the  way  to  the  final  port,  it  touches  at  inter- 
mediate ports  in  order  there  to  deliver  portions  of  its  cargo.     In  such  cases 

1  Martin  c.  Gaudy,  Journal  de  Jurisprudence  de  Marseille  (1845)  1  p.  273. 

2  Heck,  Das  Recht  der  Grossen  Haverei,  p.  360,  Berlin,  1889. 
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it  has  been  controverted,  where  the  settlement  of  an  average,  which  has 
happened  on  the  voyage  between  the  place  of  departure  and  an  interme- 
diate port,  ought' to  take  place.  Each  consignee  might  have  the  privilege 
to  demand  the  relation  settled  according  to  the  laws  of  the  place  where  the 
voyage  ends  for  his  account.  For  the  consignee  in  the  intermediate  port 
this  is  the  real  end-point  for  his  voyage,  and  the  risk  in  which  he  has 
been  participant;  the  following  part  of  the  voyage  does  not  concern  him, 
but  only  some  of  the  originally  interested  persons ;  when  the  sacrifice,  for 
instance,  has  touched  the  cargo  which  is  delivered  in  an  intermediate  port, 
it  will  be  highly  unjust  that  the  cargo  owner's  demand  for  average  allow- 
ance should  depend  on  the  contingencies  of  the  later  voyage  in  which  he 
has  no  part.  On  the  other  hand,  it  must  be  granted  that  an  adjustment 
settled  in  an  intermediate  port  could  not  be  unconditionally  binding  upon 
the  one  who  is  to  receive  cargo  in  a  place  of  later  discharge,  or  for  the 
shipowner  in  his  relation  to  such  a  consignee.  *  *  *  If,  for  instance, 
a  ship  which  has  been  obliged  to  touch  at  a  port  of  refuge,  has  to  deliver 
half  her  cargo  in  an  English  port  and  the  rest  at  Copenhagen,  the  rule 
that  the  adjustment  should  be  settled  in  Copenhagen,  with  binding  effect 
for  all,  would  lead  to  the  result  that  the  English  cargo  owner  would  be 
compelled,  against  the  English  law,  to  pay  for  wages  and  provisions,  only 
for  the  reason  that  the  residue  of  the  cargo,  in  which  he  is  not  concerned, 
continues  the  voyage  to  Copenhagen.  If  the  rule,  on  the  contrary,  was 
that  the  adjustment  in  his  case  should  be  settled  in  an  intermediate  port, 
the  shipowner  would  lose  wages  and  provisions  from  the  Danish  consignee, 
because  the  ship  had  discharged  one  part  of  her  cargo  in  England."1 

Accordingly,  the  new  maritime  codes,  as  adopted  for 
Denmark,  Sweden  and  Norway,  have  declared  that  the 
adjustment  and  apportionment  of  general  average  shall 
take  place,  not  at  the  port  of  destination,  but,  "at  the  port 
where  ship  and  cargo  separate  (or  where  the  adjustments 
of  averages  are  generally  made  for  such  port)  and  in  pur- 
suance of  the  law  of  that  place.2 

The  difficulty  about  valuation  in  case  of  an  adjustment 
at  an  intermediate  port  has  been  further  discussed  by  Heck. 
He  concludes  as  follows: 

"  Every  interest  has  a  claim  that  the  consequences  of  the  general 
average  act  shall  close  with  the  term  in  which  the  community  of  adventure 
continues  with  the  other  interests.  If  this  common  fate  ceases  at  different 
intervals  for  different  participants  in  the  adventure,  then  the  claim  for  con- 
tribution must  be  adjudged  by  regarding  different  states  of  affairs. 

"  These  results  vary  in  each  case  according  as  the  sacrifice  may  touch 
an  interest  destined  for  the  intermediate  port  or  one  for  the  final  port. 

"  In  the  first  place  the  liability  to  contribute,  which  is  to  be  paid  to  the 
interests  there  separated,  becomes  a  debt  fixed  and  undivided  against  the 
other  interests.     The  further  subdivision  of  this  debt  among  the  debtors 

1  MotivertilForslagtilS^lov.pp.  117-8;  Copenhagen,  n.  d.     2  Art.  213. 
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may  be  made  up  according  to  the  state  of  affairs  at  the  final  port.  For 
example,  if  on  the  further  voyage  the  ship  (which  would  be  considered  in 
the  first  adjustment)  should  be  lost,  then  the  contribution  coming  to  or 
from  it  to  -the  goods  discharged  in  the  intermediate  port  is  to  be  paid, 
without  regard  to  that  due  from  the  cargo  bound  for  the  final  port. 

"  If  the  average  act  was  a  damage  to  through  cargo,  then  the  contribu- 
tion from  the  goods  going  to  the  first  port  not  merely  comes  into  account 
with  that  due  from  through  goods,  but  the  same  quota  from  loss  which 
was  distributed  in  the  intermediate  port,  must  also  be  divided  in  the  final 
port.  (Lowndes,  274.)  A  vessel  has  goods  on  board  for  Liverpool  and 
New  York.  In  the  Channel,  a  part  of  the  latter  is  jettisoned  which  will  be 
worth  in  Liverpool  say  one  thousand  marks,  and  the  goods  there  dis- 
charged have  to  pay  ten  per  cent.,  according  to  the  condition  of  affairs  in 
that  port.  In  New  York  such  goods  are  worth  say  two  thousand  marks. 
The  proprietor  of  this  cargo  cannot  claim  nineteen  hundred  marks,  but 
rather  demands  two  thousand  marks  less  two  hundred  marks,  or  only 
ninety  per  cent. 

"  The  discharge  stands  like  the  sale  of  parts  of  cargo,  which  the  master 
in  the  common  interest  had  sold  in  a  port  of  distress.  This  in  general  he 
makes  good  there,  and  does  not  subject  to  the  dangers  of  the  further 
voyage."  l 

This  question  when  thus  stated  and  reasoned  out  is  sim- 
plicity itself.  The  maritime  community  changes  and  the 
liabilities  change  with  it  Each  breaking  of  bulk  and  dis- 
charge of  cargo  marks  the  close  of  a  distinct  period  which 
must  be  stated,  adjusted  and  settled  between  its  own  coad- 
venturers.2  To  depart  from  these  principles  on  the  score 
of  convenience  is  to  fall  into  manilold  inconsistencies.  If 
the  shipowner  and  cargo  interests  are  not  satisfied  with 
the  prospect  of  successive  average  statements,  they  can 
contract  against  such  a  contingency  by  appropriate  clauses 
of  the  bill  of  lading. 

The  examination  of  this  divergence  of  views  further  illus- 
trates the  nearer  approach  by  the  maritime  law  of  the 
United  States  to  the  practice  of  Germany,  and  other  conti- 
nental states,  instead  of  following  the  authorities  of  Great 
Britain.  Harrington  Putnam. 

*Heck,  pp.  361-2. 

2 "  A  chaque  echelle  ou  le  capitaine  debarque  ou  embarque  des  mar- 
chardises,  il  doit  provoquer  un  reglement  d'avaries  si,  depuis  le  port  prece- 
dent il  s'est  produit  des  avaries  communes.  II  importe  peu  que  l'escale 
soit  prevue  ou  imprevue,  voluntaire  ou  forcee,  il  suffit  que  la  communaute 
soit  abandonnee  par  quelques-uns  de  ses  membres  ou  que  de  nouveaux 
membres  s'y  adjoignent  pour  que  la  reparation  des  avaries  se  modifie  ; 
autant  de  communaute's,  autant  de  reparations."  Beltjens,  Encyc.  du  droit 
Com.  Beige,  tome  iv,  p.  553,  Namur,  1900. 


NOTES    ON    SUITS    BETWEEN    STATES  : 
KANSAS  v.  COLORADO. 

i.  The  suit  of  the  State  of  Kansas  against  the  State  of 
Colorado,  lately  considered  in  the  Supreme  Court  of  the 
United  States,  ranks  by  mere  title  among-  unusual  and  im- 
portant cases  ;  and  it  is  especially  noteworthy  because,  for 
the  first  time,  the  court  has  been  requested  to  adjudicate 
the  claims  of  rival  States  in  respect  of  the  use  of  interstate 
waters. 

The  purpose  of  this  study  is  the  consideration  of  some 
of  the  larger  questions  suggested  by  the  suit.  I  shall  first 
consider  interstate  controversies  generally.  Then  I  shall 
discuss  the  case  of  Kansas  v.  Colorado,  and  consider  its 
relation  to  the  subject  of  interstate  waters,  particularly  in 
the  matter  of  irrigation  directly  involved  in  the  suit. 

I. 

Interstate  Controversies. 
Federal  Jurisdiction. 
2.  Controversies  between  States  of  the  Union  are  on 
a  different  footing  from  disputes  between  independent 
nations.  None  are  determinable  by  war,  nor  even  by 
diplomatic  intercourse  in  the  ordinary  sense,  though,  with 
the  assent  of  Congress,  some  of  them  are  susceptible  of 
settlement  by  interstate  compact.  All  that  are  of  a  justi- 
ciable nature  may  be  determined  by  the  Supreme  Court  of 
the  United  States  at  the  suit  of  one  of  the  parties,  for  the 
Constitution  vests  in  this  court  "  original  jurisdiction  "  of 
"  controversies  between  two  or  more  States."1 

1  Note  as  a  matter  of  antiquarian  interest  that  the  Articles  of  Confed- 
eration, which  loosely  bound  the  States  prior  to  the  adoption  of  the  Con- 
stitution, provided  for  the  creation  of  special  commissions  to  determine 
interstate  controversies  upon  the  presentation  of  a  petition  to  Congress  by 
one  of  the  parties.  Eight  petitions  were  presented,  each  involving  claims 
to  territory.  Commissions  were  actually  appointed  in  but  two  cases,  and 
only  one  of  these  was  adjudicated— the  dispute  between  Pennsylvania  and 
Connecticut  over  the  Wyoming  lands,  where  judgment  was  given  for  Penn- 
sylvania.   See  Mr.  J.  C.  Bancroft  Davis's  Appendix  to  131  U.  S.  pp.  1-61. 
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3.  The  Constitution  also  conferred  upon  the  Supreme 
Court  jurisdiction  over  controversies  "  between  a  State  and 
citizens  of  another  State,"  and  between  "  a  State  *  *  * 
and  foreign  states,  citizens  or  subjects." 

In  the  discussion  preceding  the  adoption  of  the  Consti- 
tution by  the  States,  Hamilton  argued  that  these  clauses 
did  not  permit  individuals  to  sue  a  State  without  its  con- 
sent.1 The  same  opinion  was  expressed  by  Madison,  and 
also  by  Marshall  who  said  "  I  see  a  difficulty  in  making  a 
"  State  a  defendant  which  does  not  prevent  its  being 
plaintiff."2  But  soon  after  the  adoption  of  the  Constitution 
the  Supreme  Court  gave  judgment  against  Georgia  in  a 
private  suit,  despite  its  protest,  holding  that  the  States  had 
surrendered  their  sovereign  immunity  from  suit  by  accept- 
ing the  clauses  in  question.  Thereupon  private  suits  were 
expressly  barred  by  the  adoption  of  the  Eleventh  Amend- 
ment of  the  Constitution :  "  The  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity,  commenced  or  prosecuted  against  one  of 
the  United  States  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  any  foreign  state." 

Note  here  that  if  a  private  suitor,  while  not  impleading 
a  State  by  name,  craves  a  judgment  plainly  involving  a 
State's  dignity,  the  court  will  dismiss  the  complaint  in 
obedience  to  the  Eleventh  Amendment.3 

A  strict  construction  of  the  Eleventh  Amendment  might 
forbid  the  Federal  courts  to  entertain  any  cause  wherein  a 
judgment  would  affect  adversely  the  interests  of  a  State, 
but  a  more  liberal  construction  is  approved.  "  The  im- 
munity from  suit  belonging  to  a  State,"  says  the  Supreme 
Court,  "  which  is  respected  and  protected  by  the  Consti- 
tution within  the  limits  of  the  judicial  power  of  the  United 
States,  is  a  personal  privilege  which  it  may  waive  at  pleas- 
ure ;  so  that  in  a  suit,  otherwise  well  brought,  in  which  a 
State  had  sufficient  interest  to  entitle  it  to  become  a  party 
defendant,  its  appearance  in  a  court  of  the  United  States 
would  be  a  voluntary  submission  to  its  jurisdiction."4 

1  Federalist,  No.  81.       2  II  Elliot's  Debates,  391,  406,  ed.  1831. 

3  Cunningham  v.  Macon  &  Brunswick  R.,  109  U.  S.  446. 

4  Clark  ?>.  Barnard.  108  U.  S.  447. 
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4.  A  few  years  ago  the  decision  in  Chisholm  v.  Georgia 
was  severely  criticised  in  Hans  v.  Louisiana.1  The  court, 
commending  the  dissenting  opinion  of  Justice  Iredell,  said  : 

"The  other  justices  were  more  swayed  by  a  close  observance  of  the 
letter  of  the  Constitution  without  regard  to  former  experience  and  usage  ; 
and  because  the  letter  said  that  the  judicial  power  shall  extend  to  contro- 
versies between  a  State  and  citizens  of  another  State  ;  and  between  a  State 
and  foreign  States,  citizens  or  subjects  ;  they  felt  constrained  to  see  in  this 
language  a  power  to  enable  the  individual  citizens  of  one  State  or  of  a 
foreign  state,  to  sue  another  State  of  the  Union  in  the  Federal  courts. 
Justice  Iredell,  on  the  contrary,  contended  that  it  was  not  the  intention  to 
create  new  and  unheard-of  remedies  by  subjecting  sovereign  States  to  ac- 
tions at  the  suit  of  individuals  (which  he  conclusively  showed  was  never 
done  before),  but  only,  by  proper  legislation,  to  invest  the  Federal  courts 
with  jurisdiction  to  hear  and  determine  controversies  and  cases  between 
the  parties  designated,  that  were  properly  susceptible  of  litigation  in 
courts." 

While  the  criticism  in  the  Hans  case  is  of  historical  in- 
terest only  in  regard  to  the  particular  subject  of  suits  by 
individuals  against  States  we  must  consider  its  bearing  on 
other  suits  against  States.  In  the  Hans  case  Justice  Brad- 
ley said  :  "  The  suability  of  a  State  without  its  consent 
was  a  thing  unknown  to  the  law  ";  and  upon  this  proposi- 
tion the  criticism  of  Chisholm  v.  Georgia  was  founded. 
The  question  then  is  by  whom  has  a  State  of  the  Union 
consented,  once  for  all,  to  be  sued  in  the  Supreme  Court 
by  accepting  the  obligations  of  the  Constitution  ? 

Has  a  State  consented  to  be  sued  in  a  proper  case  by 
another  State?     Yes.     This  is  well  settled,  as  we  shall  see. 

5.  Has  a  State  consented  to  be  sued  in  a  proper  case  by 
the  United  States? 

The  Constitution  declares  that  the  "  judicial  power  of 
the  United  States  shall  extend  to         *        *  con- 

troversies to  which  the  United  States  shall  be  a  party,"  and 
that  the  Supreme  Court  shall  have  original  jurisdiction  in 
cases  "  in  which  a  State  shall  be  a  party,"  but  its  enumera- 
tion of  causes  does  not  expressly  include  controversies 
betv/een  the  United  States  and  a  State.  Hence,  in  Florida 
v.  Georgia,  Justices  Curtis  and  Campbell  came  to  the  con- 
clusion that  the  United  States  cannot  be  a  party  to  a  ju- 

1  134  U.  S.  11-14. 
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dicial  controversy  with  a  State  in  any  court,  i  but  the 
majority  of  the  court  did  not  consider  this  subject  involved 
in  the  case. 

The  United  States  v.  North  Carolina  2  was  an  action  of 
debt  for  the  recovery  of  interest  on  State  bonds  held  by  the 
United  States,  and  was  decided  in  favor  of  the  State.  The 
question  of  jurisdiction  does  not  appear  to  have  been  dis- 
cussed, but  Justice  Harlan  said  afterwards  :  "  it  did  not 
escape  the  attention  of  the  court,  and  the  judgment  would 
not  have  been  rendered  except  upon  the  theory  that  this 
court  has  original  jurisdiction  of  a  suit  by  the  United  States 
against  a  State."  3 

In  United  States  v.  Texas,4  the  question  of  jurisdiction 
was  argued  in  an  original  suit  brought  to  determine  the 
boundary  between  Texas  and  the  Territory  of  Oklahoma. 
Texas  insisted  that  the  controversy  could  only  be  settled 
by  agreement.  The  court  supposed  an  agreement  to  be 
impossible.  It  found  that  the  circuit  courts  have  no  juris- 
diction of  a  suit  by  the  United  States  against  a  State.  It 
declared  that  even  if  Texas  should  consent  to  be  sued  in 
her  own  courts  by  the  United  States  an  action  of  this  sort 
would  be  "  unwarranted  both  by  the  letter  and  spirit  of 
the  Constitution."  It  refused,  of  course,  to  contemplate  a 
settlement  by  force.  It  decided  that  the  case  was  within 
its  original  jurisdiction,  and  subsequently5  rendered  a  final 
judgment. 

"  We  cannot  assume,"  said  the  court,  "that  the  framers  of  the  Consti- 
tution, while  extending  the  judicial  power  of  the  United  States  to  contro- 
versies between  two  or  more  States  of  the  Union,  and  between  States  of 
the  Union  and  foreign  states,  intended  to  exempt  a  State  altogether  from 
suit  by  the  general  government.  They  could  not  have  overlooked  the  pos- 
sibility that  controversies,  capable  "of  judicial  solution,  might  arise  between 
the  United  States  and  some  of  the  States,  and  that  the  permanence  of  the 
Union  might  be  endangered  if  to  some  tribunal  was  not  entrusted  the  power 
to  determine  them  according  to  the  recognized  principles  of  law. 
It  would  be  difficult  to  suggest  any  reason  why  this  court 
should  have  jurisdiction  to  determine  questions  of  boundary  between  two 
or  more  States,  but  not  jurisdiction  of  controversies  of  like  character 
between  the  United  States  and  a  State."  6 


1 17  Howard,  506,  521.     2  136  U.S.  211.     8  U.  S.  v.  Texas,  143  U.  S.  642. 
4  143  U.  S.  621.     s  162  U.  S.  1.     6  143  U.  S.  644. 
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6.  May  a  State  sue  the  United  States  without  their 
consent  ?  This  question  has  never  been  presented.  Chief 
Justice  Jay  said,  in  Chishoim  v.  Georgia:  1 

"  The  same  section  of  the  Constitution  which  extends  the  judicial  power 
to  controversies  '  between  a  State  and  the  citizens  of  another  State,'  does 
also  extend  that  power  to  controversies  to  which  the  United  States  are  a 
party.  Now,  it  may  be  said,  if  the  word  party  comprehends  both  plaintiff 
and  defendant,  it  follows  that  the  United  States  maybe  sued  by  any  citizen, 
between  whom  and  them  there  may  be  a  controversy.  This  appears  to  me 
to  be  fair  reasoning,  but  the  same  principles  of  candor  which  urge  me  to 
mention  this  objection,  also  urge  me  to  suggest  an  important  difference 
between  the  two  cases.  It  is  this,  in  all  cases  of  actions  against  States  or 
individual  citizens,  the  national  courts  are  supported  in  all  their  legal  and 
constitutional  proceedings  and  judgments  by  the  aid  of  the  executive  power 
of  the  United  States  ;  but  in  cases  of  actions  against  the  United  States  there 
is  no  power  which  the  courts  can  call  to  their  aid.  From  this  distinction 
important  conclusions  are  deducible,  and  they  place  the  case  of  a  State,  and 
the  case  of  the  United  States,  in  very  different  points  of  view." 

These  observations  seem  broad  enough  to  cover  actions 
by  States  as  well  as  by  private  persons.  But  in  Mississippi 
v.  Johnson8  the  court,  while  refusing  leave  to  file  the  bill  in 
question,  said  :  "  It  is  true  that  a  State  may  file  an  original 
bill  in  this  court.  And  it  may  be  true  in  some  cases  that 
such  a  bill  may  be  filed  against  the  United  States." 

7.  Whether  the  United  States  may  participate  in  a 
suit  between  States  was  discussed  in  the  boundary  contro- 
versy between  Florida  and  Georgia.3  The  Attorney  Gen- 
eral filed  an  information  and  asked  leave  to  intervene,  for 
the  reason  that  a  large  part  of  the  disputed  territory  was 
claimed  by  the  United  States  as  public  land  which  had 
come  into  their  possession  by  the  treaty  of  1819  with  Spain. 
Four  judges  would  have  denied  the  motion.  Three  of  these 
expressed  the  opinion  that  by  granting  it  the  United  States 
would  become  party  to  a  controversy  between  States,  and 
this,  they  thought,  was  not  permitted  by  the  Constitution. 

The  court,  however,  granted  the  motion,  holding  that 
the  United  States  did  not  thereby  become  a  party  to  the 
suit  in  a  technical  sense,  because  judgment  would  not  be 
rendered  for  or  against  them  ;  they  were  simply  allowed  to 
be  heard   before  judgment  was  given  in  a  case  affecting 

their  interests. 

1  2  Dallas,  478.     2  See  infra.  Sec.  23.     3 17  Howard,  478. 
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Reading  this  decision  in  connection  with  the  decision  in 
United  States  v.  Texas,  affirming  the  right  of  the  United 
States  to  sue  a  State,  and  with  the  dictum  in  Mississippi  v. 
Johnson  in  respect  of  suits  against  the  United  States,  we 
may  contemplate  the  possibility  of  the  United  States  inter- 
vening in  an  interstate  suit  as  a  party. 

8.  Has  a  State  consented  to  be  sued  in  a  proper  case 
(assuming  there  may  be  such)  by  a  foreign  state? 

Madison  was  of  opinion  that  a  State  could  not  be  im- 
pleaded by  a  foreign  state :  "  I  do  not  conceive,"  said  he, 
"  that  any  controversy  can  ever  be  decided  in  these  courts 
between  an  American  State  and  a  foreign  state  without  the 
consent  of  the  parties.  If  they  consent,  provision  is  here 
made."1  This  question  has  never  been  presented  to  the 
Supreme  Court,  which  has  held,  however,  that  an  Indian 
tribe  is  not  a  "  foreign  state  "  within  the  meaning  of  this 
clause.2 

Judge  Story  says: 

"  In  regard  to  controversies  between  an  American  and  a  foreign  state 
it  is  obvious  that  the  suit  must,  on  one  side  at  least,  be  wholly  voluntary. 
No  foreign  state  can  be  compelled  to  become  a  party,  plaintiff  or  defend- 
ant, in  any  of  our  tribunals,  if,  therefore,  it  chooses  to  consent  to  the  in- 
stitution of  any  suit,  it  is  its  consent  alone  which  can  give  effect  to  the  jur- 
isdiction of  the  court.  It  is  certainly  desirable  to  furnish  some  peaceable 
mode  of  appeal  in  cases  where  any  controversy  may  exist  between  an 
American,  and  a  foreign  state,  sufficiently  important  to  require  the  griev- 
ance to  be  redressed  by  any  other  mode  than  through  the  instrumentality 
of  negotiations.3 

Judge  Curtis,  after  his  retirement  from  the  Supreme 
Court,  gave  an  opinion  to  the  Governor  General  of  Canada 
that  a  branch  of  the  Cayuga  tribe  of  Indians  which  had 
migrated  from  New  York  to  Canada  might,  by  petitioning 
the  British  Government,  place  it  in  a  position  to  sue  New 
York  in  the  Supreme  Court  on  account  of  certain  claims.4 

Opposed  to  the  views  of  Story  and  Curtis  is  the  dictum 
in  Hans  v.  Louisiana5  which  would  bar  foreign  states  as 
suitors  as  well  as  individuals.  If  this  dictum,  that  the  States 
have  not  consented  to    be  sued  by  foreign  states,  be  cor- 

1 II  Elliot's  Debates,  391.  2  Cherokee  Nation  v.  Georgia,  5  Peters,  1. 
3  Commentaries,  sec.  1699.    4MemoirofB.  R.  Curtis,  I,  283.    6  Supra,  Sec.  4. 
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rect  the  constitutional  provision  regarding  "  controversies 
between  States  and  foreign  states  "  imports  no  obligation 
whatever,  for  certainly  no  foreign  state  has  consented  to 
be  sued  by  a  State.  Perhaps  the  Constitution  should  not 
contain  a  provision  enabling  a  foreign  government  to  sue 
a  State,  especially  as  the  State  has  not  a  reciprocal  right  to 
sue  that  government;  yet  if  we  accept  Madison's  opinion 
that  the  court  is  only  opened  to  such  a  suit  on  consent  of 
the  State,  why  should  we  not  apply  this  to  interstate  con- 
troversies, and  by  so  doing  assimilate  all  suits  against  States 
to  arbitrations,  where  consent  is  the  foundation  of  jurisdic- 
tion? But  since  a  State  is  presumed  to  have  consented  to 
be  sued  in  our  Supreme  Court  by  a  sister  State,  and  by  the 
United  States,  on  what  theory  of  constitutional  interpreta- 
tion is  it  presumed  to  object  to  being  sued  in  this  court  by 
a  foreign  state  ?  Unless,  indeed,  it  shall  be  adjudged  that 
where  a  State  has  no  reciprocal  right  to  sue,  it  will  not  be 
presumed  to  place  itself  at  a  disadvantage. 


9.  Until  the  Supreme  Court  shall  have  denied  the 
right  of  a  foreign,  government  to  sue  a  State  more  def- 
initely than  in  the  observation  in  Hans  v.  Louisiana  it  is  per- 
mitted to  doubt  the  impossibility  of  such  a  suit,  though 
its  possibility  must  be  so  remote  as  to  make  the  whole 
question  almost  academic.  For  any  justiciable  "  contro- 
versy "  between  a  State  and  a  foreign  government  must  be 
one  clearly  excepted  from  the  fundamental  rule  which  con- 
stitutes the  Federalgovernment  the  sole  representative  of  the 
nation  before  a  foreign  government,  and  which  makes  nego- 
tiation the  regular  method  for  the  redress  of  international 
grievances.  Should  Texas  aggrieve  Mexico  by  illtreating 
her  citizens,  by  holding  disputed  territory,  or  by  diverting 
international  streams  Mexico  must  look  to  the  United 
States,  not  to  Texas,  and  to  the  Department  of  State,  not  to 
the  Supreme  Court.  But  suppose  Texas,  with  the  consent 
of  the  United  States,  should  make  with  Mexico  one  of 
those  compacts  suggested  in  the  Constitution,  or  should  be- 
come indebted  to  Mexico  in  some  lawful  and  regular 
way,  why  should  not  Mexico  sue  for  breach  of  contract  as 
well  as  a  State  in  like  case  ? 
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io.  There  is  a  difference  in  the  service  performed  by 
the  Supreme  Court  according  as  it  adjudicates  a  suit  by  a 
State  against  a  citizen  of  another  State,  or  a  suit  between 
States.  Justice  Gray  explains  that  suits  by  one  State 
against  citizens  of  another  were  placed  by  the  Constitution 
within  Federal  jurisdiction  in  order  to  secure  an  impartial 
consideration  not  so  surely  obtainable  in  the  courts  of  the 
defendant's  State.1 

"  The  grant  is  of  judicial  power,"  he  continues,  "  and  was  not  intended 
to  confer  upon  the  courts  of  the  United  States  jurisdiction  of  a  suit  or 
prosecution  by  the  one  State  of  such  a  nature  that  it  could  not  on  settled 
principles  of  public  and  international  law  be  entertained  by  the  judiciary 
of  the  other  State  at  all." 

A  luminous  comment !  Unquestionably  the  Constitution 
does  not  enlarge  the  list  of  causes  maintainable  by  one 
State  against  the  citizens  of  another.  It  simply  opens  a 
new  forum  wherein  normal  causes  may  be  impartially  ad- 
judicated.    In  the  same  opinion  Justice  Gray  says  :2 

"  This  court  has  declined  to  take  jurisdiction  of  suits  between  States  to 
compel  the  performance  of  obligations  which,  if  the  States  had  been  inde- 
pendent nations,  could  not  have  been  enforced  judicially,  but  only  through 
the  political  departments  of  their  governments." 

But  this  statement  merely  refers  to  the  practice  in  cases  of 
a  particular  class — notably  in  Kentucky  v.  Dennison.3  It 
is  not  to  be  understood  as  likening  all  interstate,  to  interna- 
tional controversies,  otherwise  none  would  be  justiciable  in 
the  Supreme  Court,  for  the  latter  are  political,  and  not 
legal  in  their  nature,  and  are  only  made  justiciable  on  oc- 
casion by  the  special  consent  of  the  political  departments 
of  the  disputing  governments  to  submit  their  differences 
to  arbitration.  A  nation  can  neither  drag  another,  or  be 
dragged  by  another  before  its  own  courts,  and  an  arbitral  tri- 
bunal owes  its  existence  to  the  political  action  of  the  gov- 
ernments concerned. 

In  short,  Federal  jurisdiction  of  suits  brought  by  a  State 
against  citizens  of  another  State  is  thus  distinguished  from 
the  jurisdiction  of  interstate  suits  :  In  one  case  the  Consti- 
tution opens  a  better  court  for  the  determination  of  causes 
already  justiciable  ;  in  the  other  it  opens  a  court  for  the  de- 
termination of  causes  not  otherwise  regularly  justiciable  at 
alL 

1  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  289.     2p.  288.    3 Infra,  Sec.  28. 
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1 1.  To  bring  an  interstate  case  within  the  competency  of 
the  court  the  pleadings  must  disclose  a  real  collision  be- 
tween States — as  Chief  Justice  Fuller  says: 

"  It  must  appear  that  the  States  are  in  direct  antagonism  as  States;"  l 

and  of  this  jurisdictional  fact  the  court  must  be  the  judge. 

The  court  may  discover  that  the  complaining  State  has 
no  proper  interest  in  the  alleged  cause  of  action.  In  New 
York  v.  Louisiana,  and  New  Hampshire  v.  Louisiana, 
bills  were  filed  to  compel  payment  of  state  bonds,  but  it 
appeared  that  the  complainants  held  the  bonds  in  suit  as 
trustees  for  some  of  their  citizens,  who  were  themselves 
forbidden  to  sue  by  the  Eleventh  Amendment  of  the  Con- 
stitution. The  suits  were  dismissed  because  the  complain- 
ing States  were  merely  collecting  agents  for  private 
bondholders,  to  whom  they  lent  their  names  for  the  purpose 
of  circumventing  the  Amendment. 

It  seems  also  that  a  State  cannot  maintain  suit  on  ac- 
count of  an  alleged  special  interest  in  a  matter  which, 
according  to  the  Constitution,  is  of  Federal  concern.3  At 
all  events  this  is  so  in  the  case  of  navigable  waters  after 
Congress  has  actually  exerted  its  superior  powers.  In 
1876  South  Carolina  sought  to  enjoin  both  the  State  of 
Georgia  and  the  United  States  authorities  from  obstructing 
the  navigation  of  the  Savannah  River,  contrary  to  the  terms 
of  a  compact  made  between  the  States  prior  to  their  accept- 
ance of  the  Federal  Constitution.  The  complaint  was  dis- 
missed upon  the  ground  that  the  engineering  works  alleged 
to  cause  the  obstruction  were  undertaken  by  the  United 
States  in  virtue  of  their  power  to  regulate  commerce  con- 
ferred upon  them  by  the  Constitution,  by  adopting  which 
the  States  had  surrendered  their  particular  rights  under  the 
prior  compact.4 

The  court  may  discover  that  the  defendant  State  is 
wrongfully  impleaded.  In  Louisiana  v.  Texas5  the  court 
refused  to  hold  Texas  responsible  for  the  harsh  and  invidi- 

1  Missouri  v.  Illinois,  180  U.  S.  249.      2  108  U.  S.  76. 
3  See  Louisiana  v.  Texas,  176  U.  S.  19. 

*  South  Carolina  v.  Georgia,  93  U.  S.,  4.     See  also  Wisconsin  v.  Duluth, 
96  U.  S.,  379.       5  176  U.  S.  1. 


292  COLUMBIA  LAW  REVIEW. 

ous  manner  in  which  its  health  officer  enforced  a  quarantine 
statute  against  citizens  of  Louisiana,  the  statute  itself  dis- 
closing no  animus  against  the  latter  State :  "  The  acts  of 
State  officers  in  abuse  or  excess  of  their  powers,"  said  the 
court,  "  cannot  be  laid  hold  of  as  in  themselves  committing 
one  State  to  a  distinct  collision  with  another  State." 

What  Controversies  are  Justiciable  ? 

12.  Assuming  that  a  suit  presents  a  real  controversy 
between  States,  the  next  question  is  whether  this  is  of  a 
justiciable  nature,  and  of  this  question  also  the  court  is  the. 
judge,  since  the  Constitution  prescribes  no  definition. 

"  Though  the  Constitution  does  not  extend  the  judicial  power  to  all 
controversies  between  two  or  more  States,"  says  the  Supreme  Court,  "  yet 
it,  in  terms,  excludes  none,  whatever  may  be  their  nature  or  subject."1 

A  State  possesses  land,  buildings,  public  works  and 
other  valuable  property.  Like  a  private  owner  it  may  sue 
private  persons  on  this  account.8 

While  as  yet  no  decision  in  an  interstate  suit  has  involved 
merely  proprietary  rights,  presumably  these  may  be 
asserted  as  freely  against  another  State  as  against  individ- 
uals. I  say  "  presumably  "  because  a  suit  now  pending 
between  South  Dakota  and  North  Carolina  raises  the  ques- 
tion whether  the  complainant  is  really  entitled  to  an  action 
on  account  of  the  particular  property  which  is  the  subject 
of  the  suit. 

13.  South  Dakota  has  filed  a  bill  against  North  Carolina 
as  "  owner  and  holder  in  its  own  right "  of  ten  mortgage 
bonds,  issued  by  North  Carolina  on  account  of  a  railroad, 
which  the  defendant  refuses  to  honor.  The  complainant 
alleges  that  the  defendant  holds  a  large  block  of  valuable 
stock  in  the  railroad,  and  prays  that  this  may  be  equitably 
applied  to  its  relief.  North  Carolina  does  not  demur  to  the 
bill,  but,  in  an  answer,  protests  that  the  court  is  without 
jurisdiction,  because  the  suit  is  brought  in  the  interest  of  pri- 

'Rhode  Island  v.  Massachusetts,  12  Peters,  721. 

Pennsylvania  v.  Wheeling  Bridge  Co.,  13  Howard,  518;  Texas  v. 
White,  7  Wallace,  700  ;  Florida  v.  Anderson,  91  U.  S.  667  ;  See  Pennsyl- 
vania v.  Quicksilver  Co.,  10  Wallace,  533  ;  Alabama  v.  Burr,  115  U.  S.  413. 
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vate  bondholders,  contrary  to  the  Eleventh  Amendment. 
It  then  proceeds  to  defend  on  the  merits,  alleging,  among 
other  things,  that  the  bonds  are  not  valid  obligations,  hav- 
ing been  issued  and  sold  contrary  to  the  provisions  of  the 
authorizing  statute.  But  I  shall  not  go  into  the  merits  of 
the  case.  It  is  sufficient  for  our  purpose  to  know  that  a 
State  has  come  into  possession  of  bonds  repudiated  or  dis- 
avowed by  another  State,  and  seeks  a  judgment  on  their 
account. 

This  case  differs  from  the  Louisiana  cases1  in  this 
respect,  that  the  complaining  State  appears  to  be  the  real 
owner  of  the  bonds  in  suit,  and  not,  as  in  the  earlier  cases, 
an  avowed  agent  for  private  bondholders.  If  the  Supreme 
Court  shall  look  no  further  than  this  fact  of  ownership  it 
will  give  judgment  for  South  Dakota,  if  the  bonds  are 
found  to  be  valid  obligations,  for  if  one  State  engages  to  pay 
money  to  another — and  a  State's  bonds  are,  prima  facie,  en- 
gagements with  whomsoever  happens  to  own  them — the 
latter  would  seem  to  have  a  right  of  action.2  But  the 
court,  being  impressed  by  the  unusual  circumstance  of  a 
State's  acquiring  repudiated  bonds  of  a  neighbor  State  and 
bringing  suit  upon  them,  should  inquire  how  and  why 
they  found  their  way  into  the  treasury  of  South  Dakota, 
who  would  profit  ultimately  by  a  judgment  for  their  pay- 
ment, and  what  precedent  the  judgment  would  establish. 

The  bonds  in  suit  are  but  a  fraction  of  the  outstanding 
bonds  of  a  particular  issue,  which  itself  is  but  a  fraction  of 
an  enormous  number  of  bonds  issued  by  various  States,  and 
long  since  repudiated.  The  court  might  fairly  anticipate 
that  a  judgment  for  the  complainant  in  this  suit  would  attract 
all  these  bonds  in  existence  into  public  treasuries,  there  to 
be  metamorphosed  into  causes  of  action. 

Furthermore,  whilst  judgments  for  this  particular  issue 
of  bonds  might  be  satisfied  by  a  forced  sale  of  railroad 
stock  held  by  North  Carolina  as  in  private  ownership,3  a 
large  part  of  the  repudiated  bonds  were  issued  on  the  sov- 
ereign credit  of  the  States,  and  the  court  might  anticipate 
bitter  opposition  from  these  States,  and  a  serious  difficulty 
in  enforcing  judgments  against  them  for  sums  probably  far 

1 [ Supra,  Sec.  II.       aSee  U.  S.  v.  North  Carolina,  suj>ra,  Sec.  5. 
sSee  infra.  Sec.  29. 
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in  excess  of  the  value  of  public  property  not  actually 
impressed  with  a  governmental  use.  Although  such  appre- 
hensions will  not  excuse  a  denial  of  justice  to  South  Da- 
kota, they  advise  the  court  to  determine  with  peculiar  ac- 
curacy its  real  position,  and  the  true  meaning  of  a  judgment 
in  its  favor. 

14.  Where  the  relation  of  borrower  and  lender  exists  be- 
tween independent  sovereigns  it  is  usually  induced  by 
political  motives,  such  as  strengthening  an  ally  or  fastening  a 
mortgage  upon  coveted  territory;  rarely  does  a  government 
deal  in  the  obligations  of  another  merely  for  investment  or 
speculation.  Now  for  such  a  relation  between  States  of  the 
Union  political  motives  are  out  of  the  question,  and,  usually, 
financial  motives  would  seem  to  be  quite  as  questionable  as 
in  the  case  of  independent  sovereigns.  Yet  a  State  is  not 
forbidden  to  acquire  another's  bonds,  and  if  it  acquires 
them  in  due  course  the  right  to  sue  upon  them  may  be 
conceded.  But  the  speculative  acquisition  of  obligations 
not  enforceable  by  the  persons  who  transfer  them  is  not,  in 
my  opinion  "  due  course  "  :  it  is  not  a  transaction  entitled  to 
consideration  at  the  hands  of  the  Supreme  Court. 

Thus  far  I  have  spoken  only  of  the  bonds  of  a  State, 
but  a  rule  that  would  permit  suit  upon  these  would  permit 
it  upon  all  pecuniary  claims.  Any  person  having  a  repudi- 
ated, or  even  a  disputed  claim  against  a  State  could  give  it 
a  standing  in  court  by  assigning  it  to  another  State.  How 
far  this  practice  would  obtain  it  is  impossible  to  say,  but 
the  willingness  of  States  to  speculate  in  the  repudiated 
bonds  of  their  neighbors  is  evidence  of  a  disposition  to  bring 
any  suit  that  promises  profit. 

15.  A  judgment  for  South  Dakota  might  open  a  new 
way  of  collecting  old  debts,  or,  at  least,  of  harrying  delin- 
quent debtors  of  far-reaching  consequence  abroad  as  well  as 
at  home.  Intervention  by  a  sovereign  to  enforce  contract- 
ual obligations  made  with  its  citizens  by  another  sovereign 
is  not  unknown.  Some  writers  affirm  the  propriety  of  this 
course  in  rather  broad  terms.1 

1  See  Vattel,  II,  sec.  81  ;    I'hillimore,  11,  p.  26. 
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The  United  States  have  commonly  refused  to  press 
private  contractual  claims  against  another  government;1 
and  the  views  of  statesmen  generally  are  probably  expressed 
in  Lord  Palmerston's  circular  addressed  to  British  repre- 
sentatives abroad,  the  gist  of  which  is  that  a  government 
will  not  play  the  collecting  agent  for  domestic  creditors  of 
a  foreign  state  except  under  peculiar  circumstances.2  In 
fact,  a  government  intervening  on  behalf  of  private  con- 
tracts usualty  masquerades  as  a  collection  agent  to  promote 
ulterior  political  purposes.  But  if  our  Supreme  Court  shall 
encourage  the  acquisition  by  a  State  of  claims  against 
another,  the  example  may  not  be  without  influence  in  inter- 
national affairs.  If  it  be  permissible  for  a  State  of  the 
Union  to  buy  up  claims  against  a  sister  State,  how  com- 
mendable for  a  nation  to  profit  by  the  delinquencies  of  a 
stranger. 

In  1844  Mr.  Benjamin  R.  Curtis  asserted  »hat  a  foreign 
government  might  sue  a  State  in  the  Supreme  Court  as 
assignee  of  debts  due  its  citizens,  and  that  the  rank  of  the 
suitor  would  preclude  the  court  from  inquiring  into  the 
causes  and  motives  of  the  suit.3  Such  a  suit  has  never 
been  brought,  but,  should  the  Supreme  Court  give  judg- 
ment for  South  Dakota,  against  North  Carolina's  protest, 
holding  that  ownership  of  bonds  gives  unquestionable  right 
to  sue,  would  it  be  altogether  fanciful  to  anticipate  a  foreign 
sovereign's  taking  advantage  of  the  new  rule  to  file  a  bill 
against  a  State  for  the  satisfaction  of  national  claims,  whose 
existence  must  be  conceded  and  whose  origin  cannot  be 
questioned?  And  might  not  foreign  states  be  encouraged 
by  our  attitude  to  take  assignments  of  claims  against  Spanish- 
American  republics,  and  press  them  with  new  vigor  and 
better  assurance? 

16.  The  bonds  actually  in  suit  appear  to  be  a  gift  to 
South  Dakota  with  a  request  that  any  proceeds  shall  be 
applied  to  educational  purposes;  and  the  State  would  thus 
reap  the  whole  benefit  of  a  favorable  judgment.     But  even 

1  Wharton's  Digest,  sec.  231. 

2  See  also  Hall,  4th  ed.  294;  Despagnet,  Droit  International  Public, 
2nd  ed.  198. 

3  State  Debts,  North  American  Review,  Jan.  1844;  Memoir  of  B.  R. 
Curtis,  II,  146. 
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if  the  court  could  at  once  render  such  a  judgment  with  out- 
ward respect  for  the  Eleventh  Amendment  by  limiting  a 
State's  right  of  recovery  to  claims  acquired  without  consid- 
eration, and  whose  proceeds  shall  remain  in  the  State's 
hands,  the  decision  would  still  be  ill  advised.  For  the  re- 
lation between  the  States  is  such  that  none  should  profit  by 
gifts  of  bonds  of  no  value  to  the-  giver,  and  which  can  be 
realized  only  at  the  expense  of  another  State.  Why  should 
North  Carolina  be  forced  to  build  a  college  for  South 
Dakota  ? 

Suppose,  to  take  an  extreme  case,  every  collectible  dol- 
lar of  repudiated  State  indebtedness  should  be  transferred 
by  due  process  of  law  into  the  treasuries  of  sister  States. 
States  would  have  acquitted  their  debts  :  True,  but  they 
would  not  have  paid  their  creditors.  As  a  punishment  for 
not  having  paid  money  to  whom  it  was  justly  due  they 
would  be  mulcted  for  the  benefit  of  a  party  who  had  done, 
nothing  to  deserve  it. 

I  can  perceive  no  equity  in  a  transfer  of  money  from 
one  State  to  another  without  real  consideration,  and,  were 
this  a  possible  transaction,  private  bondholders  would  exact 
substantial  percentages  of  their  bonds  by  threatening  to 
throw  them  to  States  who  would  collect  the  full  amount. 
Thus  States  would  be  coerced,  contrary  to  the  spirit  of  the 
Eleventh  Amendment. 

While  I  am  of  opinion  that  North  Carolina  cannot  be 
forced  to  pay  the  bonds  against  a  protest,  it  is  not  impos- 
sible that  the  suit  of  South  Dakota  may  lead  to  beneficial 
results.  Without  discussing  the  question  whether  the  defence 
made  by  North  Carolina  on  the  merits  may  be  seized  upon 
by  the  court  as  rendering  the  plea  of  the  Eleventh  Amend- 
ment a  formality,  and  as  proof  of  the  State's  willingness  to 
submit  its  cause  to  adjudication,  it  is  evident  that  this  de- 
fence places  the  subject  of  repudiation  upon  a  new,  and  bet- 
ter footing.  Heretofore  repudiating  States  have  excused 
their  acts  to  themselves  by  asserting  that  the  bonds  were 
not  a  proper  charge.  Now  a  State  attempts  to  justify  be- 
fore an  impartial  tribunal.  In  these  circumstances,  the 
Supreme  Court,  whatever  judgment  it  may  render,  may  be 
expected  to  give  its  opinion  as  to  the  validity  of  the  bonds. 
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If  it  shall  find  them  valid,  North  Carolina  will  be  formally 
declared  a  debtor.  May  we  not  read  between  the  lines  of 
the  State's  defence  a  desire  to  improve  the  State's  credit? 
May  we  not  anticipate  a  proper  settlement  if  the  bonds 
shall  be  pronounced  valid? 

If  a  State  of  the  Union  becomes  indebted  in  due  course 
to  the  United  States,  or  to  another  State  (perhaps  to  a  for- 
eign state),  it  is  liable  to  suit.  And  this  is  so  if  evidences 
of  debt,  originally  in  private  hands,  come  into  public  treas- 
uries in  due  course.  But  when  a  claim  is  acquired  by  a 
government  only  because  a  private  claimant  cannot  secure 
its  payment,  a  suit  for  its  recovery  should  be  dismissed  as 
an  attempt  to  evade  the  Eleventh  Amendment. 

I  have  discussed  this  bond  controversy  at  some  length 
partly  because  of  its  own  importance,  and  partly  to  give 
point  to  the  suggestion  that  proof  of  a  proprietary  interest 
may  not  be  invariably  a  sound  foundation  for  a  suit  by  one 
State  against  another. 

17.  Passing  from  actions  brought  by  a  State  as  a  prop- 
erty owner,  we  come  to  actions  where  it  sues  to  maintain 
the  dignity  and  interests  of  a  political  corporation. 

The  right  of  a  State  to  sue  at  all  in  its  distinctively 
political  capacity  has  been  contested. 

"  It  is  argued,"  says  Justice  Miller,  "  that  this  court  can  take  cognizance 
of  no  question  which  concerns  alone  the  rights  of  a  State  in  her  political 
or  sovereign  character.  That  to  sustain  the  suit  she  must  have  some 
proprietary  interest  which  is  affected  by  the  defendant.  This  question  has 
been  raised  and  discussed  in  almost  every  case  brought  before  us  by  a  State 
in  virtue  of  the  original  jurisdiction  of  the  court.  We  do  not  find  it  neces- 
sary to  make  any  decision  on  the  point  as  applicable  to  the  case  be- 
fore us."1 

Apprised  by  this  statement  of  the  delicacy  of  the  juris- 
dictional question  we  will  first  observe  its  treatment  in 
adjudged  cases. 

18.  Interstate  boundary  controversies  are  essentially  of, 
a  political  nature  ;  any  public  proprietary  rights  that  may 

1  Wisconsin  v.  Duluth  96  U.  S.  379,  382. 
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happen  to  be  involved  in  their  adjustment  are  ancillary  to 
the  conspicuous  matter  of  sovereign  territorial  jurisdiction. 
Because  of  their  political  nature  Chief  Justice  Taney  once 
deemed  them  beyond  the  competency  of  the  Supreme 
Court.1  Fortunately  he  was  overruled  by  his  associates, 
and  the  jurisdiction  of  the  court  in  these  cases  is  settled. 

"  We  consider,  therefore,"  says  the  Supreme  Court,  "  the  established 
doctrine  of  this  court  to  be  that  it  has  jurisdiction  of  questions  of  boundary 
between  the  States  of  this  Union,  and  that  this  jurisdiction  is  not  defeated 
because  in  deciding  that  question  it  becomes  necessary  to  examine  into 
and  construe  compacts  and  agreements  between  those  States,  or  because 
the  decree  which  the  court  may  render  affects  the  territorial  limits  and 
sovereignty  of  the  States  which  are  parties  to  the  proceeding."2 

In  Missouri  v.  Illinois3  the  court  said,  "  But  such  [pro- 
prietary and  boundary]  cases  manifestly  do  not  cover  the 
entire  field  in  which  such  controversies  may  arise,  and  for 
which  the  Constitution  has  provided  a  remedy,"  and  it 
affirmed  for  the  first  time  the  right  of  a  State  to  enjoin 
another  on  account  of  threatened  physical  injury  to  a  sub- 
stantial section  of  its  community.  The  alleged  cause  of 
injury  was  the  Chicago  Drainage  Canal,  authorized  by  the 
Illinois  legislature,  and  intended  to  carry  the  sewage  of 
Chicago  across  country  to  a  point  of  discharge  in  the  Mis- 
sissippi River  above  the  City  of  St.  Louis.  The  Supreme 
Court  affirmed  the  right  to  maintain  the  action,  leaving  the 
question  of  actual  damage  to  be  determined  later.  In  this 
case  the  court  took  a  step  in  advance  of  all  previous  deci- 
sions in  holding  substantially  that  a  State,  as  the  repre- 
sentative of  a  community,  may  sue  another  State  on  account 
of  threatened  injury  to  its  health  and  property. 

19.  The  exercise  of  jurisdiction  in  the  boundary  cases, 
and  in  Missouri  v.  Illinois,  silences  the  contention  that  a  State 
cannot  sue  another  except  on  account  of  some  proprietary 
interest,  but  does  not  indicate,  of  course,  how  far  the  court 

'Rhode  Island  v.  Massachusetts,  12  Peters,  752;  4  Howard,  639. 

2  Alabama  v.  Georgia,  23  Howard.  See  also  New  Jersey  v.  New  York, 
5  Peters,  284,290;  Rhode  Island  v.  Massachusetts,  12  Peters.  657;  Mis- 
souri 7/.  low. 1,  7  Howard,  660;  Florida  v.  Georgia,  17  Howard,  478;  Vir- 
ginia v.  West  Virginia,  11  Wallace,  u,  35;  Missouri  -<•.  Kentucky,  11 
Wallace,  395;  Indiana  v.  Kentucky.  136  U.  S.  479  ;  Nebraska  v.  Iowa, 
143  U.  S.  359.         3i8o  U.  S.  241. 
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will  go  in  sustaining  suits  brought  by  States  in  their  purely 
political  capacity. 

Alexander  Hamilton  said : 

"  But  there  are  other  sources  besides  interfering  claims  of  boundary 
from  which  bickerings  and  animosities  may  spring  up  among  the  members 
of  the  Union.  To  some  of  these  we  have  been  witnesses  in  the  course  of 
our  past  experience.  It  will  readily  be  conjectured  that  I  allude  to  the 
fraudulent  laws  which  have  been  passed  in  too  many  of  the  States.  And 
though  the  proposed  Constitution  establishes  particular  guards  against  the 
repetition  of  those  instances,  which  had  heretofore  made  their  appearance, 
yet  it  is  warrantable  to  apprehend,  that  the  spirit  which  produced  them 
will  assume  new  shapes  that  could  not  be  foreseen  nor  specifically  pro- 
vided against.  Whatever  practices  may  have  a  tendency  to  disturb  the 
harmony  of  the  States,  are  proper  objects  of  Federal  superintendence  and 
control."  l 

Whatever  interstate  disputes  Hamilton  may  have  appre- 
hended from  a  recrudescence  of  the  spirit  that  prompted  the 
"fraudulent  laws,"  the  sentence  I  have  italicized  suggests 
too  broad  a  range  of  justiciable  controversies.  Hamilton  was 
perturbed  by  the  jealousies  rife  among  the  States ;  he  was 
anxious  to  create  a  tribunal  competent  to  settle  all  interstate 
differences.  But  the  judicial  department  of  the  govern- 
ment Hamilton  aided  so  mightily  in  founding  has  not 
accepted  the  broad  political  jurisdiction  he  seems  to  com- 
mend. According  to  Hamilton's  anticipation,  if  I  rightly 
understand  it,  the  States,  relinquishing  independent  sover- 
eignty, would  still  be  able  to  carry  to  the  Supreme  Court 
any  controversy  which,  as  independent  sovereigns,  they 
could  have  dealt  with  by  diplomacy  or  war.  But  in  fact, 
there  are  controversies  which  the  States  have  surren- 
dered the  power  to  press  by  sovereign  methods,  without 
acquiring  the  compensatory  right  to  obtain  a  judgment  at 
law.  There  are  vexations  which,  in  the  long  run,  the 
republic  can  better  afford  to  leave  a  State  to  suffer  at  the 
hands  of  another  than  to  turn  the  Supreme  Court  into  a 
cockpit  where  States  may  wrangle  over  conflicting  policies. 

It  was  to  be  expected  that  a  State,  administering  its 
affairs  with  prime  regard  to  its  own  interests,  should  some- 
times displease,  and  even  damage  a  neighbor.  This  expec- 
tation has  often  been  realized.     It  is  realized   to-day  to  a 

Federalist,  No.  80. 
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certain  degree. .  Inevitably  the  policies  of  our  several  com- 
monwealths will  rarely  be  altogether  mutually  agreeable. 
Yet  had  all  differences  been  matters  of  judicial  cognizance 
the  spirit  of  litigation,  inflamed  by  opportunity,  would  have 
multiplied  and  embittered  disputes  to  the  prejudice  of  the 
republic,  perhaps  to  its  destruction. 

20.  A  particular  limitation  upon  justiciable  interstate 
controversies  is  affirmed  in  the  following  opinion  : 

•'  The  position  that  the  jurisdiction  conferred  by  the  Constitution  upon 
this  court,  in  cases  to  which  a  State  is  a  party,"  says  the  Supreme  Court, 
"  is  limited  to  controversies  of  a  '  civil  nature,'  does  not  depend  upon  mere 
inference  from  the  want  of  any  precedent  to  the  contrary,  but  has  express 
legislative  and  judicial  sanction."1 

It  is  clear  that  the  limitation  of  jurisdiction  to  contro- 
versies of  a  "  civil  nature  "  forbids  one  State  to  prosecute 
another,  or  any  persons  in  another,  in  the  Supreme  Court 
for  alleged  transgression  of  its  penal  laws.  This  means, 
first,  that  a  State  is  not  liable  to  criminal  pr  secution  ;  and, 
in  respect  of  persons,  it  simply  exemplifies  the  well  known 
rule  that  one  sovereign  cannot  require  another  to  punish 
offenders  against  the  former's  laws.  "  The  courts  of  no 
country  execute  the  penal  laws  of  another"  said  Marshall.2 
Yet  when  a  State  complains  that  acts  done  beyond  its  juris- 
diction are  contrary  to  its  laws,  it  does  not  seem  necessary 
to  demonstrate  that  these  laws  are  of  a  penal  nature  in 
order  to  exclude  the  case  from  the  jurisdiction  of  the  Su- 
preme Court,  because  the  above  rule  is  really  a  part  of  the 
broader  rule  which  makes  all  laws  ineffective  beyond  the 
jurisdiction  of  the  state  which  enacts  them.  "  The  laws  of 
no  nation  can  justly  extend  beyond  its  own  territories," 
said  Story,  "  except  so  far  as  regards  its  own  citizens;"1 
and  the  state  itself  must  deal,  as  best  it  can,  with  its  citizens 
who  break  its  laws  in  foreign  territory. 

21.  I  am  not  inclined  to  attach  vital  importance  to  the 
suggestion  that  a  State  cannot  maintain  an  action  against 
another  except  for  a  cause  that  would  warrant  a  private 
suit,4  for  the  broad  reason  that  the  community  and  the  indi- 

1  Wisconsin  v.  Pelican  Insurance  Co.,  127  U.  S.  297. 

1  The  Antelope,  10  Wheaton,  123.       3  The  Apollon,  9  Wheaton,  370. 

*  See  South  Carolina  v.  Georgia,  93  U.  S.  14. 
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vidual  are  too  dissimilar  to  justify  the  drawing  of  com- 
plete analogies  between  their  respective  rights  and  duties. 
Yet  the  propriety  of  an  interstate  suit  is  undoubtedly 
strengthened  where  the  alleged  cause  would  sustain  a 
private  action  ;  indeed,  the  only  suits  where  the  complain- 
ing State  has  prevailed  have  involved  causes  for  which,  all 
things  being  equal,  a  private  person  might  have  sued. 

Furthermore,  when  a  State  comes  into  court  it  will  be 
obliged,  as  strictly  as  a  private  suitor,  to  show  substantial 
injury.  The  immensity  of  its  interests,  as  contrasted  with 
the  narrow  interests  of  the  citizen,  will  not  justify  allegations 
of  vague  and  remote  damage. 

22.  It  is  unlikely  that  the  last  novel  suit  has  been 
brought  by  one  State  against  another,  but,  to  quote  the 
Supreme  Court, 

"  it  would  be  objectionable,  and  indeed  impossible  *  *  *  to  anticipate 
by  definition  what  controversies  can,  and  what  cannot  be  brought  within 
the  original  jurisdiction  of  the  court."1 

Yet,  looking  beyond  the  adjudged  cases  and  their  plain 
inferences,  we  are  not  without  a  general  test  for  distinguish- 
ing justiciable,  from  non-justiciable  controversies.  The 
traditional  opinion  of  the  Supreme  Court  in  this  regard  is 
well  expressed  by  Justice  Bradley : 

"The  cognizance  of  suits  and  actions  unknown  to  the  law,  and  for- 
bidden by  the  law  was  not  contemplated  by  the  Constitution  when  estab- 
lishing the  judicial  power  of  the  United  States.  Some  things,  undoubtedly, 
were  made  justiciable  which  were  not  known  as  such  at  the  common  law ; 
such,  for  example,  as  controversies  between  States  as  to  boundary  lines, 
and  other  questions  admitting  of  judicial  solution.  *  *  *  Of  other  con- 
troversies between  a  State  and  another  State,  or  its  citizens,  which  on  the 
settled  principles  of  public  law  are  not  subjects  of  judicial  cognizance,  this 
court  has  often  declined  to  take  notice."2 

22a.  Professor  Harrison  Moore  of  Melbourne  makes  an 
interesting  contribution  to  the  subject  of  justiciable  contro- 
versies in  his  commentary  on  the  Constitution  of  Australia. 
After  commenting  on  Chisholm  v.  Georgia  and  the  Eleventh 
Amendment  of  our  Constitution,  he  says: 

"  But  unlike  the  Constitution  of  the  United  States,  the  Commonwealth 
Constitution  confers  an  important  power  on  the  Legislature  in  respect  to 
proceedings  against  State  or  Commonwealth.     By  section  78,  '  The  Parlia- 

1  Missouri  v.  Illinois,  180  U.  S.  241.     2Hans  v.  Louisiana,  134  U.  S.  15. 
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ment  may  make  laws  conferring  rights  to  proceed  against  the  Common- 
wealth or  a  State  in  respect  of  matters  within  the  judicial  power.' 

"  This  section  was  the  subject  of  a  keen  debate  in  the  Convention  at 
Melbourne ;  and  there  was  great  difference  of  opinion  as  to  the  meaning 
of  a  '  right  to  proceed.'  It  is  obvious  that  the  section  goes  far  beyond  the 
regulation  of  procedure;  that  it  implies  the  giving  of  a  remedy  against  the 
State  in  certain  cases  where  the  State  law  has  provided  none.  It  may  be 
conceded  that  it  enables  the  Commonwealth  Parliament  to  make  laws  giv- 
ing rights  against  the  States  under  matters  within  the  Legislative  power. 
But,  as  has  been  seen,  the  judicial  power  is  not  merely  commensurate  with 
the  legislative  power ;  it  extends  to  causes  by  reason  of  the  parties  con- 
cerned. '  Within  the  judicial  power'  are  'all  matters'  in  which  the  Com- 
monwealth is  a  party,  '  between  States.'  and  '  between  a  State  and  a  resident 
in  another  State  ' ;  and  in  respect  of  such  matters  the  Parliament  may  con- 
fer '  a  right  to  proceed.'  The  governing  word  '  matters  '  must  receive  here 
the  same  interpretation  as  was  given  to  it  above  ;  and  accordingly  it  would 
seem  that  the  Parliament  cannot  give  a  right  to  proceed  against  a  State 
save  in  respect  of  controversies  '  which  on  the  settled  principles  of  public 
law  are  subjects  of  judicial  cognizance.'  It  may  in  the  cases  prescribed 
deprive  a  State  of  the  benefit  of  the  doctrine  that  '  the  King  can  do  no 
wrong';  deprive  it  of  its  immunity  from  suit  and  make  it  liable  for  the 
acts  of  its  servants  and  agents  wherever  an  individual  would  be  liable, 
e.  g.  for  tort.  But  the  Parliament  could  hardly  create  entirely  new 
causes  of  liability;  the  words  'right  to  proceed'  are  not  apt  to  describe 
substantive  rights  unconnected  with  any  subsisting  liability.  Thus,  it  is 
conceived  that  the  Parliament  could  not,  under  this  section,  provide  that 
the  State  of  New  South  Wales  should  be  answerable  in  damages  to  a 
riparian  owner  on  the  Murray  or  the  Dai  ling  in  South  Australia  for  waters 
abstracted  to  his  hurt  by  the  Government  of  New  South  Wales  as  a 
riparian  owner  on  the  upper  river,  and  that  even  though  under  the  law  of 
New  South  Wales,  a  riparian  owner  in  New  South  Wales  might  have  an 
enforceable  claim  against  the  Government  for  infringing  his  riparian  rights. 
Still  less,  it  would  seem,  could  the  Parliament  give  a  right  to  proceed  for 
breach  of  political  duties  by  the  State,  as  for  failure  by  an  efficient  police 
to  protect  non-residents  against  mob  violence. 

"  The  same  principles  will  in  general  govern  the  right  to  proceed  in 
matters  between  State  and  State.  The  Parliament  may  get  rid  of  the 
obstacles,  which  arises  from  the  fact  that  the  Crown  personifies  each  ;  but 
it  could  not  create  new  rights  of  a  substantive  kind.  The  courts  may  be 
called  on  some  day  to  determine  whether  the  powers  of  the  riparian  States 
over  the  rivers  are  similar  to  the  rights  of  individual  riparian  owners  ;  and 
it  is  possible  that  under  section  78  the  Parliament  might  make  a  law  that 
this  question — which  obviously  might  arise  in  litigation  between  private 
persons  resident  in  New  South  Wales  and  South  Australia— might  be 
directly  raised  in  proceedings  between  the  States.  But  the  Parliament 
could  not,  under  section  78,  declare  what  are  the  respective  rights  of  the 
States  in  the  rivers,  whatever  may  be  its  power  under  other  parts  of  the 
Constitution. 
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"  '  Matters  in  which  the  Commonwealth  is  a  party  '  would  include  pro- 
ceedings in  which  the  Commonwealth  and  a  State  are  disputants.  The 
controversies  which  have  arisen  in  Canada  between  the  Dominion  and  the 
Provinces  as  to  proprietary  rights  in  territory  are  typical  of  matters  between 
the  Governments  which  are  fit  for  judicial  determination,  and  it  is  clear 
that  the  Parliament  may  provide  that  they  may  be  raised  directly  in  a  suit 
between  Commonwealth  and  State,  and  not  merely  in  actions  between 
their  respective  grantees,  or  between  one  Government  and  the  grantee  of 
the  other.  Again,  the  financial  relations  between  Commonwealth  and 
States  established  by  the  Constitution  are  akin  to  proprietary  rights  and 
contractual  obligations,  and  they,  too,  might  be  made  the  subject  of  judi- 
cial determination  under  a  '  right  to  proceed.'  It  may  be  that  section  78 
goes  further;  and  that  under  it  the  Parliament  may  provide  for  direct  litiga- 
tion between  Commonwealth  and  State  of  questions  as  to  their  respective 
powers  which  are  in  any  way  capable  of  judicial  determination.  It  is  true 
that  in  the  United  States  it  is  held,  as  already  observed,  that  the  judicial 
power  does  not  extend  to  the  consideration  of  such  questions,  except  as 
incidental  to  matters  of  right.  But  the  question  of  the  validity  of  an  act 
of  Parliament,  which  may  arise  any  day  in  the  course  of  litigation,  though 
it  may  be  an  abstract  question,  is,  from  its  nature,  not  purely  a  question  for 
the  cognizance  of  the  political  departments."1 


II. 

Procedure. 

Institution  of  Suit. 

23.  In  Chisholm  v.  Georgia3  the  Supreme  Court  enter- 
tained an  action  in  assumpsit  against  a  State,  and  in  United 
States  v.  North  Carolina3  an  action  of  debt.  There  is 
nothing  to  prevent  the  court  from  entertaining  common 
law  actions  by  one  State  against  another,4  but,  in  fact,  all 
interstate  suits  have  been  commenced  by  bill  in  equity. 

It  is  the  rule  to  apply  to  the  court  for  permission  to  file 
the  bill.5  Permission  has  never  been  refused  in  an  inter- 
state suit.  But  when  Mississippi  prayed  leave  to  file  a  bill 
to  enjoin  the  President  from  executing  the  Reconstruction 
Acts  on  the  ground  of  their  unconstitutionality  the  court, 


1  The  Commonwealth  of  Australia,  267-269.       2  2  Dallas,  419. 
3  136  U.  S.  21 1.       *  See  U.  S.  v.  Texas,  143  U.  S.  627. 
5  See  Georgia  v.  Grant,  6  Wallace,  241. 
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after  hearing  arguments,  refused  to  receive  it.1  Permis- 
sion was  lately  refused  in  Minnesota  v.  The  Northern  Se- 
curities Company.  Minnesota  alleged  that  the  company,  a 
New  Jersey  corporation,  had  acquired  a  majority  of  the  stock 
of  the  Great  Northern  and  the  Northern  Pacific  Railroads, 
the  former  a  Minnesota  corporation,  for  the  purpose  of  con- 
solidating them  effectively,  contrary  to  the  laws  of  Min- 
nesota, and  the  State  prayed  leave  to  file  a  bill  enjoining  the 
company  from  holding  or  controlling  the  stocks  in  question. 
The  court  found  that  the  Securities  Company  did  not  fully 
represent  the  railroad  companies,  as  it  held  only  a  majority, 
and  not  all  of  their  respective  stocks ;  consequently  all  the 
parties  in  interest  were  not  before  the  court.  It  found  this 
defect  irremediable  because  it  would  not  have  jurisdiction 
of  a  suit  of  the  State  of  Minnesota  against  its  own  corpora- 
tion. 

"  As  then,"  said  the  court  in  conclusion,  "  the  Great  Northern  and  the 
Northern  Pacific  Railway  Companies  are  indispensable  parties,  without 
whose  presence  the  court,  acting  as  a  court  of  equity,  cannot  proceed,  and 
as  our  constitutional  jurisdiction  would  not  extend  to  the  case  if  those  com- 
panies were  made  parties  defendant,  the  motion  for  leave  to  file  the  proposed 
bill  must  be  and  is  denied." 

But  an  application  by  the  State  of  Washington  for 
leave  to  file  a  bill  against  the  Securities  Co.  has  just  been 
granted,  the  court  saying  (according  to  newspaper  report) : 

"  In  Minnesota  v.  Northern  Securities  Company  application  to  file  a 
bill  similar  to  that  before  us  and  seeking  similar  relief  was  made,  and  after 
examining  the  bill  we  directed  notice  to  be  given  and  heard  argument  on 
both  sides.  The  result  was  that  leave  to  file  was  denied  because  of  the 
want  of  certain  indispensable  parties  who  could  not  be  brought  in  without 
defeating  our  constitutional  jurisdiction.  That  insuperable  difficulty  does 
not  meet  us  on  the  threshold  here,  but  among  other  objections  to  granting 
leave  it  is  urged  that  the  court  has  no  jurisdiction  on  the  subject  matter 
because  the  bill  does  not  present  the  case  of  a  controversy  of  a  civil  nature, 
which  is  justiciable  under  the  Constitution  and  laws  of  the  United  States, 
in  that  the  suit  does  not  involve  rights  of  a  proprietary  or  contractual 
nature,  but  is  purely  a  suit  for  the  enforcement  of  the  local  law  and  policy 
of  a  sovereign  and  independent  State,  whose  right  to  make  laws  and  to  en- 
force them  exists  only  within  itself  and  by  means  of  its  own  agencies,  and  is 
limited  to  its  own  territory.  In  the  exercise  of  original  jurisdiction  the  court 

1  Mississippi  v.  Johnson,  4  Wallace,  475. 
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has  always  necessarily  proceeded  with  the  utmost  care  and  deliberation,  and 
in  respect  of  all  contested  questions,  on  the  fullest  argument.  And  in  the 
matter  of  practice  we  are  obliged  to  bear  in  mind,  in  an  especial  degree, 
the  effect  of  every  step  taken  in  the  instant  case  and  those  which  may  suc- 
ceed it.  It  seems  to  us  wisest,  therefore,  to  take  the  same  action  on  the 
pending  application  as  was  pursued  in  Louisiana  v.  Texas,  that  is,  without 
intimating  any  opinion  whatever  on  the  questions  suggested,  to  grant  leave 
to  file  in  accordance  with  the  general  rule." 

Applying  these  precedents  to  interstate  cases  we  find 
that  leave  to  bring  action  will  be  granted  unless  the  court, 
after  hearing  arguments  on  the  motion,  is  satisfied  that  the 
matter  is  plainly  beyond  its  jurisdiction. 

24.  When  a  bill  has  been  filed  the  defendant  State  will 
be  served  with  process,  but  no  coercive  measures  will  be 
employed  to  compel  appearance.  In  default  of  appearance 
the  cause  will  be  heard  ex  parte.1 

The  general  nature  of  the  proceedings  is  sufficiently 
indicated  for  our  purposes  in  the  following  statement  by  the 
court  respecting  original  suits  in  equity  : 

"  It  has  been  determined  that  the  court  will  frame  its  proceedings 
according  to  those  which  have  been  adopted  in  the  English  courts  in 
analogous  cases,  and  that  the  rules  of  the  Court  of  Chancery  should  govern 
in  conducting  the  case  to  a  final  issue;  although  the  court  is  not  bound  to 
follow  this  practice  when  it  would  embarrass  the  case  by  unnecessary 
technicalities  or  defeat  the  purposes  of  justice."2 

Our  interstate  controversy  is  now  before  the  court,  which 
has  taken  jurisdiction  to  this  extent,  that  it  is  ready  to 
decide  whether  the  controversy  is  of  "  lawful  original 
cognizance,"3  and,  if  so,  to  give  judgment  for  whichever 
party  shall  make  good  its  contention. 


Principles  of  Decision. 

25.     When  a  court  takes  jurisdiction  of  a  suit  between 
citizens  of  different  countries  or  States  of  the  Union,  and 

1  Rhode  Island  v.  Massachusetts,  12  Peters,  761. 

2  California  v.  Southern  Pacific  R.,  1 57  U.  S.  259. 

3  Rhode  Island  v.  Massachusetts,  12  Peters,  722.     See  also  Missouri  v. 
Illinois,  180  U.  S.  240. 
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each  party  appeals  to  a  different  local  law,  there  is  a  true 
"  conflict  of  laws  "  in  a  juridical  sense,  and  the  court  is  called 
upon  to  decide  which  law  really  governs  the  case.1  A  con- 
troversy between  independent  nations  is  not  a  "conflict  of 
laws."  It  is  a  clash  of  wills,  and  should  diplomacy  fail  to 
compose  a  dispute  not  justifying  resort  to  arms,  yet  suffi- 
ciently insistent  to  warrant  an  arbitration,  the  arbitral 
tribunal  derives  its  judicial  powers  from  the  compact 
creating  it. 

Between  these  extremes  of  private  suits  and  sovereign 
quarrels  lie  justiciable  controversies  between  States  of  our 
Union.  When  we  say  "  Russia  is  a  state,  Nicaragua  is  a 
state,"  we  remark  the  theoretical  equality  of  the  greater 
and  lesser  members  of  the  family  of  nations  within  the 
purview  of  an  international  law  which,  in  any  controversy, 
derives  whatever  authority  it  may  actually  enjoy  from  the 
assent  of  the  members  interested,  and  none  whatever  from 
the  decree  of  a  common  authority.  When  we  say  "  Kansas  is 
a  State,  Colorado  is  a  State,"  we  mean  the  practical  equality 
of  all  members  of  the  Federal  Union  within  the  purview  of  a 
common  constitutional  law  expounded  by  a  supreme  tri- 
bunal. I  perceive  but  a  single  suggestion  of  inequality 
among  our  States,  and  that  is  in  the  pledge  made  to  the 
State  of  Texas,  that,  upon  its  request,  as  many  as  four  addi- 
tional States  carved  out  of  its  territory  shall  be  admitted  to 
the  Union;  and  even  this  unique  privilege  does  not  denote 
an  effective  exception  to  the  rule  of  equality,  for  neither 
Texas  itself,  nor  the  Supreme  Court  can  enforce  the  pledge. 
The  pledge  is  essentially  political  ;  it  is  redeemable  only 
by  Congress  exercising  its  constitutional  powers,  and  its 
constitutional  discretion  in  the  admission  of  new  States. 

26.  The  legal  equality  of  the  States  among  themselves, 
and  before  the  Federal  Constitution  has  an  important  bear- 
ing upon  the  law  governing  the  justiciable  controversies 
that  may  arise  between  them. 

"  Which  of  the  different  local  laws  with  which  the  legal  relation  in 
dispute  in  any  way  comes  in  contact,"  says  Savigny,  "  is  to  be  applied  in 
the  decision  of  the  question  ?  This  is  the  meaning  of  the  question  of  col- 
lision in  respect  to  territorial  Jaws. "  Conflict  of  Laws.  Guthrie's  Transla- 
tion, 2d  ed.,  p.  60. 
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The  States  in  controversy  cannot  agree  upon  the  govern- 
ing principle,  because,  unlike  independent  nations  engaging 
in  arbitration,  their  case  is  submitted  to  a  supreme  tribunal 
whose  powers  are  beyond  their  control. 

More  importantly,  neither  State  can  impose  its  own  law 
as  the  ruling  authority— and  I  mean  by  "  law  "  its  con- 
stitution, its  statutes  and  its  principles  of  jurisprudence — 
and  this  is  so  even  supposing  the  very  ground  of  complaint 
to  be  an  alleged  disparagement  of  this  law  as  the  result  of 
a  statute  passed  by  the  defendant  State.  Like  independent 
nations,  neither  is  amenable  to  the  laws  of  the  other.  In 
such  a  case  the  court  should  decline  to  find  the  ruling  prin- 
ciple in  either  local  law,  and  find  it  in  a  general  law  gov- 
erning interstate  relations. 

Because  the  rule  affirming  the  freedom  of  a  State  from 
the  obligation  of  another's  laws  is  simply  another  way  of 
stating  that  the  laws  of  each  State  are  framed  exclusively 
for  the  governing  of  persons  and  things  within  its  own 
jurisdiction,  it  seems  to  exclude  all  reliance  upon  such  laws 
as  determinative  of  interstate  suits.  As  variant  laws  will  not 
justify  the  Supreme  Court  in  choosing  between  them,  so 
the  circui-.otance  of  similar  laws  will  not  oblige  it  to  ac- 
cept their  common  principle  as  decisive.  So  completely 
out  of  court  are  State  laws  in  this  relation  that  it  would 
seem  that  a  defendant  State  can  gain  nothing  by  showing 
that  the  complainant  is  inflicting  upon  another  State  the 
very  injuries  of  which  it  complains  in  the  case  at  bar. 

Considering  the  peculiar  nature  of  an  interstate  suit  it 
seems  inevitable  that,  excepting  the  cases  of  contract  pres- 
ently mentioned,  the  Supreme  Court  shall  determine  the 
principle  of  adjudication,  unhampered  by  any  limitation 
save  such  as  may  inhere  in  the  nature  of  the  States,  or  be 
imposed  by  the  Federal  Constitution.  It  may  draw  inspira- 
tion from  common,  civil,  international  and  public  law  at 
discretion.  But  in  every  case  the  court  will  respect  that 
law  of  its  being  which  confers  upon  it  "judicial  power,"  as 
distinguished  from  the  political  power  of  the  legislative  and 
executive  departments,  by  reaching  a  conclusion  by  judicial 
methods.  And  it  will  endeavor  to  respect  the  position  of 
precedent  in  our  jurisprudence  by  deciding  a  novel  case 
upon  principles  that  will  thereafter  guide  the  determination 
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of  similar  cases.  This  is  especially  important  in  interstate 
suits,  for  the  equality  of  States  requires  that  a  principle  de- 
clared in  a  suit  between  particular  States  shall  measure  the 
rights  and  duties  of  all  the  States  with  regard  to  like  sub- 
jects of  controversy. 

27.  A  suit  on  contract  is  not  necessarily  within  the 
principle  of  the  above  rule.  If  two  States  make  a  compact 
within  the  purview  of  the  Constitution,  and  a  suit  is  brought 
on  account  of  an  alleged  breach,  the  court  will  of  course 
construe  the  compact  and  render  judgment  in  accordance 
with  its  terms. 

Furthermore,  should  a  State  become  party  to  a  contract 
framed  under  the  laws  of  another  State  a  suit  on  it  will  be 
governed  by  the  law  of  the  place.  This  common  rule  was 
applied  in  United  States  v.  North  Carolina,  where  the 
court  said  : 

"  The  case  *  *  *  falls  within  the  general  rule,  well  established  in 
this  court,  that  contracts  are  to  be  governed,  as  to  their  nature,  their  valid- 
ity and  their  interpretation,  by  the  law  of  the  place  where  they  are  made, 
unless  the  contracting  parties  appear  to  have  had  some  other  place  in 
view."1 

The  rule  would  be  equally  applicable  in  an  interstate 
suit.  In  neither  case  is  there  an  improper  submission  of  one 
sovereign  to  another's  laws ;  there  is  a  voluntary  acceptance 
of  that  other's  laws  by  becoming  party  to  its  contract.  If  a 
State  can  show  that  the  contract  was  unconstitutional  when 
made,  well  and  good  ;  but  it  cannot  plead  invalidation  by 
subsequent  legislation,  because  it  is  forbidden  by  the  Con- 
stitution to  impair  the  obligation  of  contracts. 

Execution  of  Judgmoit. 

28.  The  issuance  of  execution  on  judgment  is  a  normal 
feature  of  an  ordinary  suit  at  law,  but  where  a  judgment  is 
sought  against  a  State  the  question  of  Federal  competency 
to  execute  it  may  go  to  the  marrow  of  the  case.  For  a 
State  of  our  Union,  while  not  an  independent  sovereign,  has 
attributes  of  sovereignty  which  will  embarrass,  and  perhaps 
bar  the  execution  of  a  judgment  that  would  attaint  them. 

'136  U.S.  222. 
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The  subject  is  not  an  academic  one.  The  Supreme  Court 
once  ordered  a  State  to  release  a  prisoner  condemned  under 
a  local  statute,  which  it  stigmatized  as  repugnant  to  the 
Constitution,  laws  and  treaties  of  the  United  States.1  It 
was  this  order  that  provoked  President  Jackson  to  exclaim  : 

"John  Marshall  has  pronounced  his  judgment;  let  him  enforce  it  if 
he  can."" 

In  Worcester  7'.  Georgia,  the  Supreme  Court  gave  judg- 
ment and  saw  a  co-ordinate  department  of  the  Federal  gov- 
ernment refuse  to  further  its  execution.  But  later,  in 
Kentucky  v.  Dennison,3  the  court  at  once  declared  a  duty 
owing  to  one  State  from  another,  yet  declined  to  give  judg- 
ment on  the  ground  that  it  could  not  be  lawfully  enforced. 
In  i860  Kentucky  sought  to  compel  the  Governor  of  Ohio 
to  return  a  fugitive  from  justice  in  conformity  to  the  pro- 
vision of  the  Federal  Constitution  : 

"  A  person  charged  in  any  State  with  treason,  felony  or  other  crime, 
who  shall  tlee  from  justice,  and  be  found  in  another  State  shall,  on  demand 
of  the  executive  authority  of  the  State  from  which  he  fled,  be  delivered  up 
to  be  removed  to  the  State  having  jurisdiction  of  the  crime." 

The  Supreme  Court  found  a  controversy  between  States, 
inasmuch  as  the  Governor  of  Ohio  was  sued  in  his  repre- 
sentative capacity  ;  it  affirmed  the  dut}r  of  the  governor  to 
surrender  the  fugitive  ;  but  it  refused  to  issue  a  mandamus 
to  him  on  the  ground  that  the  Constitution  did  not  confer 
power  to  enforce  the  duty. 

In  pleading  for  judgment  for  Chisholm  against  Georgia 
Edmund  Randolph  exclaimed  : 

"  What  if  the  State  is  resolved  to  oppose  the  execution  ?  This  would 
be  an  awful  question  indeed !  He  to  whose  lot  it  should  fall  to  solve  it, 
would  be  impelled  to  invoke  the  god  of  wisdom  to  illuminate  his  decision."* 

Yet  he  asked  for  judgment  with  confidence  in  the  State's 
submission.  The  judgment  was  rendered,  but  his  confi- 
dence in  Georgia  must  have  been  destroyed  when  the  State 

'Worcester  v.  Georgia,  6  Peters,  515. 

2  I  Bryce's  American  Commonwealth,  1st  ed.,  362. 

3  24  Howard,  66.       4  2  Dallas,  427. 
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passed  an  act  making  an  attempt  to  execute  it  an  offence 
punishable  with  death.1 

In  Kentucky  v.  Dennison  the  Supreme  Court  shrewdly 
declined  to  place  the  United  States  in  a  dilemma  from 
which  a  revelation  of  supernatural  wisdom  could  alone  ex- 
tricate them.  It  held,  substantially,  that  in  a  case  where 
there  is  an  absolute  bar  to  the  enforcement  of  a  judgment 
against  a  State  its  jurisdiction  is  really  incomplete. 


29.  It  would  be  imprudent  to  draw  a  precise  line  between 
enforceable  and  non-enforceable  interstate  duties,  but  I  ven- 
ture a  few  broad  suggestions.  Generally  speaking,  the 
complainant  in  an  interstate  suit  may  be  supposed  to  crave 
relief  in  one  of  the  following  ways: 

Through  the  action  of  the  complainant--This  the 
Supreme  Court  may  be  competent  to  authorize;  for  exam- 
ple should  a  State  prove  its  claim  to  land  held  by  another 
a  judgment  will  entitle  it  to  take  possession. 

Through  the  cessation  of  acts  within  the  jurisdiction  of 
the  defendant — This  is  the  relief  requested  in  Kansas  v. 
Colorado,  and  will  be  considered  later. 

Through  the  performance  of  some  act  by  the  defendant 
— this  the  court  may  find  itself  unable  to  coerce,  as  in  Ken- 
tucky v.  Dennison. 

What  if  the  act  in  question  be  the  payment  of  money? 
Will  the  Supreme  Court  decline  to  entertain  any  pecun- 
iary suit  against  a  State  upon  the  assumption  that  a  judg- 
ment would  not  be  willingly  paid  and  could  not  be  en- 
forced, applying  to  these  suits  John  Marshall's  definition  of 
a  "  case  "  within  the  meaning  of  Article  III,  section  2  of 
the  Constitution:  "  There  must,  be  parties  to  come  into 
court,  who  can  be  reached  by  its  process  and  bound  by  its' 
power,  whose  rights  admit  of  ultimate  decision  by  a  tribunal 
to  which  they  are  bound  to  submit."2  Or  will  the  court  enter- 
tain a  suit  stating  a  good  cause  of  action  without  anticipat- 
ing the  outcome  of  a  judgment. 

Hamilton,  who  was  not  accustomed  to  magnify  the 
position  of  the  States,  went  so  far  as  to  say: 

1  See  W.  A.  Scott's  Repudiation  of  State  Debts,  p.  1 1. 

2  Speech  in  House  of  Representatives,  5  Wheaton,  Appendix,  p.  17.  The 
italics  are  mine. 
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"  To  what  purpose  would  it  be  to  authorize  suits  against  States  for 
the  debts  they  owe?  How  could  recoveries  be  enforced  ?  It  is  evident 
that  it  could  not  be  done  without  waging  war  against  the  contracting 
State,  and  to  ascribe  to  the  Federal  court  by  mere  implication,  and  in  de- 
struction of  a  pre-existing  right  of  the  State  government,  a  power  which 
would  involve  such  a  consequence,  would  be  altogether  forced  and  unwar- 
rantable."1 

And  Webster  said: 

"  It  has  been  said  that  the  State  cannot  be  sued  on  these  [State]  bonds. 
But  neither  could  the  United  States  be  sued,  nor,  as  !  suppose,  the  Crown 
of  England,  in  a  like  case.  Nor  would  the  power  of  suing  give  to  the 
creditors,  probably,  any  substantial  additional  security.  The  solemn  obli- 
gation of  a  government,  arising  on  its  own  acknowledged  bond,  would  not 
be  enhanced  by  a  judgment  rendered  on  such  bond.  If  it  either  could  not 
or  would  not  make  provision  for  paying  the  bond,  it  is  not  probable  that  it 
could  or  would  make  provision  for  satisfying  the  judgment."2 

But  in  United  States  v.  North  Carolina  the  Su- 
preme Court  accepted  jurisdiction,3  and  there  is  nothing 
to  show  that  it  would  not  have  given  judgment  for  the 
plaintiffs  had  they  made  out  their  case.  And  I  think  that 
the  court  should  not  decline  to  render  a  pecuniary  judg- 
ment against  a  State  on  the  assumption  that  it  will  not  be 
satisfied.  For  the  State  might  prefer  to  pay,  or  compro- 
mise the  claim  rather  than  be  prejudiced  by  an  outstanding 
judgment.  Or  the  legality  of  the  claim  might  be  the  only 
matter  in  dispute,  the  State  being  ready  to  abide  by  the 
decision.  If  the  State  should  refuse  to  pay,  there  is,  of 
course,  no  Federal  power  either  to  compel  its  legislature 
to  raise  the  money  by  taxation,  or  to  seize  the  public  funds; 
but  the  State  may  hold  property  as  in  private  proprietor- 
ship which  may  be  found  liable  to  execution;  if  so,  the  line 
between  this  and  property  exempt  by  reason  of  its  devotion 
to  public  uses  will  be  drawn  somewhere  between  such  prop- 
erties as  a  State  railroad  and  a  State  capitol.  Finally,  if  for 
any  reason  the  judgment  is  not  paid  in  fact,  the  court  has  at 
all  events  performed  its  judicial  function,  and  the  plaintiff 
is  no  worse  off  than  a  private  suitor  who  gains  a  barren 
judgment. 


1  Federalist,  No.  81. 

2  Opinion  given  to  Baring  Brothers,  Works,  VI,  539. 

3  Supra,  Sec.  5. 
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Perhaps^a  case  like  Kentucky  v.  Dennison  may  be  thus 
distinguished  from  a  pecuniary  action.  In  the  former,  a 
judgment  would  necessarily  attaint  a  State's  sovereignty: 
Therefore  it  will  not  be  rendered.  In  the  latter,  a  judg- 
ment would  not  necessarily  attaint  a  State's  sovereignty: 
Therefore  it  may  be  rendered,  leaving  the  question  of  its 
satisfaction  to  be  determined  later. 

Carman  F.  Randolph. 
(  To  be  continued.) 


PROPOSED    AMENDMENTS     TO    THE 
FEDERAL  BANKRUPTCY  LAW. 

Tested  by  practical  operation  for  more  than  three  years 
in  every  section  of  the  country  and  among  all  sorts  and  con- 
dition of  men,  the  Federal  Bankruptcy  Law  of  1898,  to 
secure  the  benefits  of  which  the  people  labored  patiently 
for  twenty  years,  has  proved  a  source  of  genuine  satisfac- 
tion to  its  friends  and  bitter  disappointment  to  its  enemies. 
Many  gloomy  prognostications  remain  unfulfilled.  It  has 
not  created  a  debtor's  paradise,  although  it  has  freed  from 
slavery  thousands  of  unfortunate  men;  nor,  on  the  other 
hand,  has  it  been  an  instrument  of  oppression  in  the  hands 
of  rapacious  and  unreasonable  creditors,  although  it  has 
strengthened  credit — the  soul  of  commerce — by  affording 
creditors  protection  against  their  less  scrupulous  com- 
petitors. Credit  is  given  more  freely  than  heretofore 
except  in  that  particular  class  of  cases  where  it  is  extended 
in  consideration  of  a  preference. 

During  the  year  ending  September  30,  1901,  there  were 
filed  17,015  voluntary  petitions.  In  13,688  cases  closed 
during  the  year  the  total  liabilities  amounted  to  $162,635- 
658,  while  the  net  assets  realized  for  distribution  as 
dividends  were  $3,587,447.  The  various  occupations  were 
represented  as  follows:  1,459  farmers,  7,068  wage-earners, 
2,852  merchants,  248  manufacturers,  415  professional  men 
and  1,645  contractors,  hotel  and  saloon-keepers,  real  estate 
men  and  others.  During  the  same  period  1,992  petitions 
were  filed  by  creditors  in  involuntary  cases.  In  786  of  these 
cases  closed  during  the  year,  the  liabilities  amounted  to 
$11,316,689,  while  the  total  assets  scheduled  were  $2,534,- 
266.  Those  against  whom  petitions  were  filed  were  appor- 
tioned among  the  different  occupations  as  follows:  96 
wage-earners,  463  merchants,  56  manufacturers,  10  profes- 
sional men,  5  farmers  and  157  of  a  miscellaneous  character. 
The  farmers  and  wage-earners  must  have  been  engaged  in 
other  occupations  as  well  to  make  them  subject  to  the  invol- 
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untary  features  of  the  act.  A  large  proportion  of  the  invol- 
untary petitions  filed  represent  insolvent  cases  that  have 
been  accumulating  during  the  period  since  the  repeal  of  the 
last  Federal  Bankruptcy  Law  in  1878.  The  number  ol 
involuntary  cases,  while  relatively  small,  is  large  enough  to 
demonstrate  that  the  advantages  of  the  act  have  been 
appreciated  by  merchants  and  other  business  men,  and  that 
it  has  become  thoroughly  incorporated  in  our  system  of 
commercial  law.  In  three  successive  conventions  the 
National  Association  of  Credit  Men  have  adopted  resolu- 
tions expressing  their  approval  of  the  law  in  its  general 
features. 

The  warmest  advocates  of  the  Henderson  bill — the  com- 
promise measure  enacted  into  law  in  1898 — never  claimed 
for  it  perfection;  and,  as  was  anticipated,  experience  has 
revealed  defects.  Amendments,  however,  should  be  made 
slowly  and  cautiously  lest  the  complex  industrial  interests 
affected  may  receive  an  undue  shock  and  the  existence  of 
the  law  itself  be  jeopardized. 

The  bill  now  pending  in  Congress  known  as  the  Ray  bill 
and  introduced  by  the  Hon.  George  W.  Ray,  Chairman  of 
the  Judiciary  Committee  of  the  House  of  Representatives, 
proposes  several  amendments,  two  of  which  touching  pref- 
erences have  been  occasioned  by  recent  decisions  of  the 
Supreme  Court  of  the  United  States. 

One  of  the  cardinal  principles  underlying  bankruptcy 
legislation  is  to  secure  an  equitable  distribution  of  the  bank- 
rupt's assets  among  his  creditors.  This  was  the  original 
purpose  of  such  laws,  is  common  to  every  known  system, 
and  antedates  by  centuries  the  idea  of  a  debtor's  discharge 
from  the  unpaid  residue  of  his  debts,  which  had  its  origin 
in  England  during  the  reign  of  Queen  Anne. 

At  common  law  a  debtor  on  the  verge  of  insolvency  may 
not  only  dispose  of  his  property  for  the  benefit  of  all  his 
creditors,  but  may,  by  the  conveyance,  give  a  preference  to 
one  creditor  over  another,  or  to  one  class  of  creditors  over 
another  class.  This  rule  has  been  followed  in  England,  the 
United  States  Supreme  Court  and  some  of  the  States  of  the 
Union — for  instance,  New  York.  The  preference  may  be 
made  by  the  payment  of  money  or  the  transfer  of  property. 
Among  the  States  in   which  preferences  are  not  forbidden 
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by  statute  are  New  York,  Ohio,  Indiana,  Virginia,  Florida. 
Georgia,  Mississippi,  Montana,  Nevada,  New  Mexico,  North 
Carolina,  Texas,  Utah,  and  also  the  District  of  Columbia. 
Much  of  the  prevailing  satisfaction  with  theBankruptcy 
Act  is  due  to  its  success  in  preventing  fraudulent  preferences, 
and  bringing  order  and  certainty  out  of  the  chaos  caused  by 
the  diverse  State  laws.  It  has  given  a  definition  of  a  pref- 
erence in  Section  60,  subdivision  a,  and  then  has  given  a 
remedy  in  subdivision  b  of  the  same  Section,  as  follows: 

Section  60,  a.  Preferred  Creditors. — A  person  shall  be  deemed 
to  have  given  a  preference  if,  being  insolvent  or  in  contemplation  of  insol- 
vency or  bankruptcy,  he  has  procured  or  suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any  of  his 
property  with  intent  to  (1)  defeat  the  operation  of  this  act;  or  (2)  enable 
anyone  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any- 
other  of  such  creditors  of  the  same  class. 

b.  If  a  bankrupt  shall  have  given  a  preference  within  four  months 
before  the  filing  of  a  petition,  and  the  person  receiving  it,  or  to  be  benefited 
thereby  or  his  agent  acting  therein,  shall  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give  a  preference  it  shall  be  voidable 
by  the  trustee,  and  he  may  recover  the  property  or  its  value  from  such 
person. 

It  will  be  noticed  that  Section  60,  subdivision  a,  defining 
a  preference,  does  not  say  that  the  person  receiving  the  so- 
called  preference  must  have  had  reasonable  cause  to  believe 
that  a  preference  was  intended  thereby,  although  that  con- 
dition must  exist  before  the  property  or  its  value  may  be 
recovered  by  the  trustee  under  subdivision  b. 

Section  57,  subdivision  g,  provides  that  the  claims  of 
creditors  who  have  received  preferences  shall  not  be  allowed 
unless  such  creditors  shall  surrender  their  preferences. 

In  the  recent  case  of  Carson,  Pirie,  Scott  &  Company 
v.  The  Chicago  Title  and  Trust  Company,1  the  Supreme 
Court  of  the  United  States  has  construed  the  foregoing  sec- 
tions to  mean  that  payments  by  an  insolvent  debtor  on 
account  and  in  the  ordinary  course  of  business,  though 
made  and  received  innocently,  the  debtor  not  intending  to 
give  a  preference  and  the  creditor  not  knowing  or  having 
reason  to  believe  that  the  bankrupt  is  insolvent  at  the  time 
of  the  payment,  are  nevertheless  preferences  within  the 
meaning  of  subdivision  a  of  Section  60  and  must  be  sur- 

1i82  U.  S.  438. 
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rendered  pursuant  to  subdivision  g  of  Section  57,  if  the 
creditor  so  paid  desires  to  participate  pro  rata  in  the  dis- 
tribution of  the  bankrupt's  estate.  The  so-called  preference 
which  has  been  received  innocently  by  a  creditor  may  be 
retained  by  him  if  he  so  elects,  but  he  will  not  be  permitted 
to  prove  the  balance  of  his  claim  in  the  bankruptcy  case. 

Inasmuch  as  the  court's  decision  is  based  upon  the 
meaning  to  be  derived  from  the  language  of  the  statute, 
we  are  not  precluded  thereby  from  considering  the  ques- 
tion on  its  merits  and  inquiring  whether  this  is  not  an  in- 
stance where  the  law  should  be  amended. 

As  it  now  stands,  a  creditor  who  in  good  faith  receives  a 
partial  payment  of  his  claim  from  an  insolvent  debtor, 
that  is  to  say,  one  whose  assets  at  a  fair  valuation  are  less 
than  his  liabilities,  must  surrender  what  he  has  received  or 
lose  the  balance  of  his  claim;  while  the  creditor  who  has 
exacted  the  entire  amount  of  his  claim  may  retain  the  whole, 
presumably  as  a  reward  for  his  superior  agility  or  brutality 
as  the  case  may  be.  It  has  been  urged  that  this  is  not  un- 
just discrimination  between  creditors  of  the  same  class 
such  as  it  is  the  aim  of  bankruptcy  legislation  to  prevent, 
because  one  who  has  been  paid  in  full  has  ceased  to  be  a 
creditor  and  is  no  longer  amenable  to  the  provisions  of  the 
Bankruptcy  Act;  but  may  it  not  with  equal  propriety  be 
said  that  one  who  has  been  paid  in  part  has  ceased  to  be  a 
creditor  for  the  portion  of  his  claim  lor  which  he  has  re- 
ceived satisfaction  and  appears  before  the  referee  in  bank- 
ruptcy as  a  creditor  for  the  balance  only  ? 

Furthermore,  subdivision  a  of  Section  60  in  defining  a 
preference  fixes  no  specific  time  limit,  so  it  is  probable  that 
any  payment  received  during  the  debtor's  insolvency, 
whether  four  months  or  four  years  before  an  adjudication 
of  bankruptcy,  would  be  included  within  the  purview  of 
subdivision  g  of  Section  57,  and  indeed  the  United  States 
District  Court  of  Massachusetts  has  already  held  that  a 
creditor,  as  a  condition  precedent  to  the  proof  of  his  claim, 
must  surrender  all  preferences  received  while  the  bankrupt 
was  insolvent,  although  made  more  than  four  months  prior 
to  the  filing  of  the  petition  and  whether  the  creditor  had 
knowledge  of  the  intent  to  prefer  or  not. 

A  creditor,  then,  who  accepts  a  payment  on  account,  un- 
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less  he  wishes  the  remainder  of  his  claim  confiscated,  may 
not  consider  the  money  absolutely  his  own,  but  must  lay  it 
aside  as  a  trust-fund  to  be  returned  on  demand  in  case  at 
some  time  in  the  future  his  debtor  may  be  adjudged  a 
bankrupt  and  his  schedules  show  that  at  the  date  of  the 
payment  mentioned  his  assets  were  less  than  his  liabilities. 
This  would  seem  to  be  a  hardship  to  creditors  because  of 
the  uncertainty  it  introduces  into  business  transactions, 
and  also  to  debtors  since  a  refusal  on  the  part  of  a  cautious 
creditor  to  accept  a  partial  payment  may  injure  the  credit 
of  even  a  solvent  debtor  and  perhaps  cause  his  failure. 
Unless  confident  of  their  ability  to  extract  the  last  drop  of 
blood,  prudent  men  will  hesitate  to  give  credit. 

The  doctrine  has  been  carried  even  further  by  some 
courts,  which  have  held  that  when  the  act  provided  that  cred- 
itors who  have  received  preferences  shall  not  have  their 
claims  allowed  until  the  preferences  have  been  surrendered, 
it  meant  by  "claims"  the  entire  amount  due  upon  all  ac- 
counts from  the  bankrupt  to  the  creditor,  whether  separate 
or  distinct  transactions  or  not.  For  instance:  If  a  creditor 
holds  three  notes,  one  of  which  has  been  paid  in  full,  h'e 
may  not  prove  his  claims  on  the  other  two  without  sur- 
rendering the  payment  received  on  the  first. 

The  decisions  in  these  cases  are  based  on  the  language 
of  the  present  act,  which  is  broader  than  that  of  the  Law  of 
1867.  By  the  latter  act,  it  was  the  "  debt  or  claim  on  account 
of  which  the  preference  was  made  "  which  could  not  be 
proved,  while  the  Law  of  1898  forbids  the  proof  of  "claims 
of  creditors  who  have  received  preferences." 

Other  cases  hold  that  transactions,  which  as  separate 
causes  of  action  should  be  separately  stated  in  a  complaint, 
may  be  considered  separate  and  distinct  bases  of  a  claim 
in  bankruptcy,  one  of  which  may  be  disallowed  or  withheld 
if  a  preference  has  been  received  upon  it  and  the  others 
proved  and  allowed  without  a  surrender  of  a  preference  re- 
ceived on  a  distinct  transaction.  The  net  result  of  the 
cases  is  to  increase  the  delightful  uncertainty  in  the  minds 
of  the  business  community. 

Some  light  may  be  shed  upon  the  subject  of  preferences 
by  a  study  of  the  laws  of  the  commercial  nations  of  Europe. 
The  Romans  elaborated  a  body  of  principles  of  equity  juris- 
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prudence  that  has  challenged  the  admiration  of  subsequent 
ages.  It  may  then  be  both  interesting  and  profitable  to 
consider  their  treatment  of  the  matter  in  question. 

For  fraudulent  alienations  and  acquittances  they  pro- 
vided the  actio  Pauliana  which  has  survived  in  some  of  the 
modern  codes.1  We  find  in  the  Institutes  of  Justinian  that 
if  a  man  has  delivered  anything  to  a  third  person  in  fraud 
of  creditors,  the  latter,  after  they  have  obtained  possession 
of  his  goods  under  a  decree  of  the  president  of  the  province, 
are  allowed  to  rescind  the  delivery  and  to  demand  the 
thing,  that  is,  to  allege  that  the  thing  has  not  been  delivered, 
and,  therefore,  has  remained  among  the  debtor's  goods.2 
An  alienation  in  fraud  of  creditors  comprehended  any  act 
or  forbearance  by  which  a  debtor  diminished  the  amount  of 
his  property  divisible  among  his  creditors,  but  not  a  for- 
bearance by  which  a  debtor  merely  failed  to  add  to  his 
property.3  The  mere  payment  of  a  debt  was  not  a  subtrac- 
tion from  the  assets  of  the  debtor  within  the  meaning  of  the 
edict,  unless  the  object  of  the  payment  was  to  give  a  fraud- 
ulent preference  to  one  of  the  creditors.4  The  Roman 
maxim  was:  "  Nihil  dolo  creditor  facit  qui  suum  recepit."*  It 
was  also  necessary  that  the  alienation  should  have  been 
made  with  the  intention  of  diminishing  the  assets  available 
for  the  creditors.6  The  intention  was  presumed  to  exist 
when  the  debtor  knew  himself  to  be  insolvent,  or  knew  that 
the  alienation  would  render  him  insolvent.7  If  the  alienation 
was  made  without  valuable  consideration,  it  was  rescinded 
even  though  the  person  in  whose  favor  it  was  made  was 
innocent  of  the  fraud;  but  if  it  was  for  valuable  considera- 
tion, it  would  stand  unless  the  third  party  knew  it  was  in 
fraud  of  the  creditors.8 

From  the  foregoing  synopsis,  it  may  be  gathered  that  the 
Roman  jurists  did  not  regard  as  a  preference  a  payment 
made  in  the  ordinary  course  of  business  where  there  was 
no  guilty  intent  on  the  part  of  either  debtor  or  creditor. 

The  Italian  cities  of  the  middle  ages  established  what 
is  known  as  the  "  suspicious  period,"  that  is  to  say,  a  period 
preceding  bankruptcy,  of  which  the  duration  varied  in  the 

1  Digest,  42,  8;  Code  Civil  des  Francais,  Art.  1 167.     2  Institutes,  4,  6,  6- 
3  Digest,  50,  17,  134,  pr.     4  Digest,  42,  8,  6,  7;  42,  8,  24,  42,  5,  6,  2. 
'  Digest,  50,  17,  129.     "Digest,  50,  17,79;  an<3  42,  8,  1,  pr,  and  10,  pr. 
'  Digest,  42,  8,  17.  1.     n  Digest,  42,  8,  6.  17,  I. 
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different  cities  from  two  days  to  a  month.  During  this 
time,  the  acts  of  the  debtor  were  deemed  fraudulent,  and  it 
was  unnecessary  for  the  party  seeking  to  annul  them  to 
prove  an  intention  to  injure  the  creditors. 

The  modern  European  bankrupt  laws  have  generally 
preserved  this  "  suspicious  period  "  in  one  form  or  another  ; 
but  they  have  applied  the  equitable  principles  of  the 
Roman  law  in  determining  what  acts  done  during  that 
period  are  valid.  Speaking  generally,  we  may  say  that 
the  acts  which  may  be  annulled  in  the  interest  of  the  estate 
are  those  done  in  bad  faith,  although  for  a  valuable  consid- 
eration ;  those  done  for  no  valuable  consideration,  although 
in  a  few  cases  the  presumption  of  bad  faith  raised  against 
gratuitous  acts  is  allowed  to  be  rebutted  ;  and  finally  those 
of  an  equivocal  character  that  are  presumed  to  have  been 
done  to  favor  certain  creditors  to  the  prejudice  of  others, 
such  as  the  payment  of  a  debt  before  it  is  due,  or  in  an  un- 
usual manner,  or  the  granting  of  a  security  for  a  debt  pre- 
viously contracted. 

By  the  French  and  the  Belgian  laws,  payment  of  debts 
that  have  fallen  due  and  in  general  all  acts  for  a  valuable 
consideration  performed  in  the  interval  between  the  stop- 
page of  payments  and  the  adjudication  of  bankruptcy  may 
be  annulled,  provided,  however,  that  they  have  taken  place 
with  a  knowledge  on  the  part  of  the  third  party  of  the 
stoppage  of  payments.  In  the  Netherlands,  a  transaction 
for  a  valuable  consideration  may  be  annulled  only  when 
it  is  proved  that  both  parties  intended  to  defraud  creditors. 
Payments  made  when  the  debtor  alone  knew  of  his  insol- 
vency are  valid  by  the  German  and  the  Austrian  laws. 
The  Italian  Code  of  1882  renders  null  payments  made  in 
the  interval  between  the  stoppage  of  payments  and  the 
adjudication  of  bankruptcy,  only  provided  the  third  party 
knew  at  the  time  the  condition  of  the  debtor's  affairs. 

The  English  law  is  aimed  against  all  voluntary  convey- 
ances and  preferences  given  to  one  creditor  over  the  others, 
but  it  seeks  to  protect  bona  fide  transactions  without  notice. 
Payments  made  with  a  view  to  give  a  creditor  a  preference 
are  deemed  fraudulent  and  void,  if  bankruptcy  result  from 
a  petition  presented  within  three  months  of  the  date  of  the 
transaction,  but  a  payment  by  the   bankrupt  to  any  of  his 
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creditors,  is  valid  if  it  occur  before  the  date  of  the  "  receiv- 
ing order,"  and  the  third  party  have  no  notice  of  any  avail- 
able act  of  bankruptcy  previously  committed. 

The  Danish  law  enumerates  the  acts  which  it  regards 
as  preferences,  that  is  to  say,  which  favor  one  creditor  at 
the  expense  of  others.  Among  these  are  abnormal  pay- 
ment, that  is,  otherwise  than  in  money  or  commercial 
paper;  normal  payment  of  a  debt  not  yet  due  ;  the  giving 
of  security  for  debts  previously  contracted ;  executions 
levied  by  virtue  of  an  agreement  between  the  debtor  and 
creditor  ;  judgments  obtained  in  suits  brought  within  the 
suspicious  period,  and  judgments  obtained  through  conces- 
sions in  procedure  made  by  the  debtor  within  the  sus- 
picious period.  We  seek  in  vain  among  them,  however, 
for  payments  made  and  received  in  good  faith  on  account 
of  debts  already  matured. 

Returning  to  the  United  States,  we  find  that  under  the 
Act  of  1867  the  acceptance  of  a  payment  by  a  creditor  was 
not  a  preference  unless  he  had  reasonable  cause  to  believe 
and,  under  the  Amendment  of  1874,  actual  knowledge  that 
the  debtor  intended  thereby  to  prefer  him. 

But,  independently  of  legal  or  statutory  definition,  the 
term  "  preference  "  has  a  well-understood  meaning  among 
business  men.  It  is  the  way  a  failing  debtor  with  full 
knowledge  of  his  condition  carries  out  his  deliberate  inten- 
tion of  giving  to  one  creditor  a  larger  proportion  of  his 
estate  than  will  be  received  by  his  other  creditors  in  the 
event  of  his  being  adjudged  a  bankrupt,  this  knowledge  and 
intent  being  shared  by  the  favored  creditor  who  co-oper- 
ates with  him  in  effecting  the  desired  result.  The  trans- 
action is  not  such  as  occurs  in  the  ordinary  course  of  busi- 
ness ;  but  is  accompanied  by  certain  extraordinary  circum- 
stances readily  detected  by  those  conversant  with  such 
matters.  It  is  such  preferences,  recognized  by  the  common 
law  and  by  many  of  our  State  statutes,  that  bankrupt 
legislation  at  all  times  and  in  all  climes  has  sought  to  pre- 
vent, and,  as  we  have  already  said,  it  is  the  success  of  the 
remedy  furnished  by  subdivision  /;  of  Section  60  in  accom- 
plishing this  purpose  that  has  commended  the  Bankruptcy 
Act  of  [898  to  the  judgment  and  sound  sense  of  the  com- 
mercial world. 
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The  Ray  bill  proposes  an  amendment  to  the  present  law 
which  will  bring  it  into  line  with  prior  legislation  in  this 
country  and  restore  it  to  what  was  perhaps  the  original 
intention  of  its  framers.  To  the  term  preference  is  given  a 
meaning  consonant  with  commercial  usage,  and  with  the 
equitable  principles  evolved  by  the  Roman  jurists  and  pre- 
served through  the  centuries  by  the  European  codes.  It 
provides  that  subdivision  £  of  Section  57  be  amended  so  as 
to  read  as  follows:  That  claims  of  creditors  who  have  re- 
ceived preferences  voidable  under  Section  60,  subdivision  b, 
shall  not  be  allowed  unless  such  creditors  shall  surrender 
such  preferences.  In  other  words,  a  creditor  who  has  re- 
ceived partial  payments  on  account  from  his  debtor  in  the 
ordinary  course  of  business  may  retain  them  and  prove  the 
balance  of  his  claim  against  the  latter's  estate  unless  such 
payments  were  received  within  four  months  before  the 
filing  of  a  petition  and  the  creditor  had  reasonable  cause  to 
believe  that  a  preference  was  thereby  intended  to  be  given. 
What  is  "  ordinary  course  of  business  "  would  be  deter- 
mined by  the  referee  in  accordance  with  the  character  of  the 
transaction  and  local  custom.  Ordinary  course  of  business 
in  a  rural  district  might  be  extraordinary  in  a  city,  and  vice 
versa. 

Among  the  various  provisions  of  the  Act  of  1898,  there  is 
one  that  was  intended  for  the  greater  convenience  and 
economy  of  the  parties  and  witnesses,  but  has,  nevertheless, 
given  much  dissatisfaction  owing  to  the  delays  in  the  ad- 
ministration of  bankrupts'  estates  occasioned  thereby.  The 
Bankruptcy  Acts  of  1841  and  1867  each  contained  a  provision 
conferring  on  the  Circuit  and  District  Courts  of  the  United 
States  jurisdiction,  concurrent  with  that  of  the  State  courts, 
over  suits  at  law  or  in  equity  between  the  assignee  in  bank- 
ruptcy and  an  adverse  claimant  of  property  of  the  bank- 
rupt. In  framing  the  Act  of  1898,  Congress  omitted  any 
similar  provision  and  substituted  the  restrictive  provisions 
of  subdivision  b  of  Section  23,  namely,  that  suits  by  the 
trustee  shall  only  be  brought  in  the  courts  where  the  bank- 
rupt, whose  estate  is  being  administered  by  such  trustee, 
might  have  brought  them  if  proceedings  in  bankruptcy 
had  not  been  instituted,  unless  by  consent  of  the  proposed 
defendant.  The  United  States  Supreme  Court,  in  the  case  of 
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Bardes  v.  The  First  National  Bank  of  Hawarden,1  has  inter- 
preted this  section  to  mean  that  the  United  States  District 
Courts  have  no  jurisdiction  over  suits  by  a  trustee  to  set  aside 
transfers  of  property  to  third  parties  alleged  to  be  fraudu- 
lent as  against  creditors,  including  payments  in  money  or 
property  to  preferred  creditors,  except  by  the  consent  of 
the  proposed  defendant.  The  Federal  courts  have,  of 
course,  exclusive  jurisdiction  over  all  matters  and  pro- 
ceedings in  bankruptcy,  as  distinguished  from  independ- 
ent suits  at  law  or  in  equity,  but  unless  there  is  a  sufficient 
jurisdictional  amount  and  the  requisite  diversity  of  citizen- 
ship to  bring  the  case  within  the  jurisdiction  of  the  Circuit 
Court  of  the  United  States,  the  trustee  in  bankruptcy 
may  institute  such  suits  only  in  the  State  tribunal. 

The  surcharged  condition  of  the  calendars  of  the  State 
courts  in  many  parts  of  the  country  has  caused  such  delays 
that  in  many  cases  from  two  to  five  years  will  be  consumed 
in  the  administration  of  estates.  In  the  interest  of  a  speedier 
settlement  of  bankrupts'  estates,  the  Ray  bill  would  amend 
the  present  law  by  conferring  upon  the  United  States  Dis- 
trict Courts  jurisdiction  concurrent  with  that  of  the  State 
courts  over  suits  by  the  trustee  to  set  aside  fraudulent  trans- 
fers and  preferences. 

It  would  seem  that  the  administration  of  a  uniform  Fed- 
eral bankrupt  law  should  be  capable  of  complete  enforce- 
ment in  the  Federal  courts,  and,  as  a  practical  matter,  a  law  to 
be  uniformly  administered  must  be  administered  by  a  single 
system  of  courts  having  a  single  court  of  highest  resort  to 
interpret  it  in  the  last  instance.  A  law  interpreted  and 
enforced  by  forty-five  different  systems  of  courts  will  soon 
cease  to  be  uniform. 

The  above  mentioned  are  but  two  of  the  problems  to 
which  the  attention  of  Congress  will  soon  be  directed,  and 
upon  the  wise  solution  of  which  may  depend  the  future  of 
the  Federal  Bankruptcy  Law.  When  inventive  genius  is 
bringing  the  people  of  the  United  States  into  closer  touch 
with  other  nations  than  ever  before,  and  our  rapidly  ex- 
panding commerce  is  bearing  its  message  of  peace  to  all 
parts  of  the  civilized  world,  we  should  not,  by  a  repeal  of 
the  Bankruptcy  Act,  relapse  into  our  former  barbaric  state 

1  178  U.  S.  524. 
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of  narrow,  selfish  and  conflicting  systems ;  but  should 
rather  give  our  best  thought  to  securing,  for  all  the  nations 
of  the  earth  engaged  in  international  commerce,  uniform 
bankruptcy  laws,  based  on  justice,  mercy  and  common 
sense,  ever  looking  forward  to  the  reign  of  universal  law 
in  the  future,  perhaps  not  so  far  distant,  when 

"  The  war-drum  throbs  no  longer,  and  the  battle  flags  are  furl'd 
In  the  Parliament  of  man,  the  Federation  of  the  world." 

S.  Whitney  Dunscomb,  Jr. 
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NOTES. 


Bailee  as  Plaintiff — Measure  of  Damages. — In  the  recent 
case  of  The  Winkfield  [1902]  P.  42,  the  English  Court  of  Appeal 
found  it  necessary  to  pass  upon  an  interesting  question  which  sel- 
dom has  been  squarely  presented  for  judicial  decision.  The  facts 
were  briefly  these  :  A  steamship  engaged  in  carrying  the  mails  from 
the  Cape  to  England,  having  been  sunk  in  a  collision  with  another 
vessel  caused  by  the  negligent  management  of  the  latter,  and  dam- 
ages having  been  assessed  and  paid  into  court,  the  Postmaster- 
General,  as  bailee  in  possession,  presented  a  claim  for  the  value  of 
the  letters  and  parcels  lost  at  sea.  This  demand  was  resisted  by 
the  other  claimants  on  the  fund,  who  contended  that*  under  the 
common  law  a  bailee  can  recover  damages  only  to  the  extent  of  his 
interest  and,  hence,  the  Postmaster-General,  as  a  representative  of 
the  Crown,  being  under  no  liability  to  account  to  the  owners  of  the 
mail  matter  for  the  loss  sustained,  was  not  entitled  to  an  allowance 
of  his  claim. 

The  question  here  presented  is  not  free  from  difficulty.  We  read 
in  Beaumanoir  (1283)   xxxi,  16,  that  if  a  hired   thing  is  stolen  the 
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suit  belongs  to  the  bailee  because  he  is  answerable  to  the  person  from 
whom  he  hired.  In  (14 16)  Y.  B.  11  Hen.  IV.  23,  24,  Hankford, 
J. ,  expresses  himself  to  the  same  effect,  and  likewise  Fineux,  J. ,  in 
(1506)  Y.  B.  21  Hen.  VII.  14  b.  pi.  23,  in  a  passage  cited  by  Lord 
Coke  in  reporting  Heydon  and  Smith's  Case  (1610)  13  Co.  Rep.  67, 
69,  where  the  latter  says:  "clearly  the  bailee  or  he  who  hath  a 
special  property  shall  have  a  general  action  against  a  stranger,  and 
shall  recover  all  in  damages,  because  that  he  is  chargeable  over." 
The  bailee's  duty  to  account  is,  in  similar  terms,  referred  to  as  the 
basis  of  his  right  to  sue  in  a  large  number  of  cases  dating  from 
the  time  of  the  year  books  to  the  present  day.  Is  it  true,  then, 
that  when  a  bailee  brings  suit  against  a  defendant  who  has  wrong- 
fully injured  property  in  the  former's  possession,  the  plaintiff  must 
be  content  with  judgment  for  nominal  damages  in  every  case  where 
the  loss  occurred  under  such  conditions  that  he  is  not  "chargeable 
over"  to  his  bailor?  It  is  difficult  to  see  how  such  a  case  could 
arise  under  the  law  as  it  stood  until  a  comparatively  recent  period 
for,  so  long  as  the  bailee  was  liable  as  an  insurer — and  this  was  for 
a  century  after  the  decision  of  Souihcot  v.  Bennet  (1600)  Cro.  Eliz. 
815  (Holmes,  Com.  Law,  180.) — it  would  appear  that  in  every  case 
where  the  bailee  could  sue,  he  himself  would  be  liable  to  account 
to  his  bailor.  Certainly  since  Armory  v.  Delamirie  (1722)  1  Stra. 
504,  it  has  not  been  doubted  that  a  stranger  or  a  wrongdoer  may 
recover  the  full  value  of  property  wrongfully  taken  from  his  posses- 
sion ;  any  other  rule  would  furnish  "an  invitation  to  all  the  world 
to  scramble  for  the  possession."  Lord  Kenyon  in  Webb  v.  Fox 
(1797)  7  T.  R.  387,  393.  And  there  would  seem  to  be  no  essen- 
tial difference  between  the  position  of  a  bailee  and  that  of  a  finder 
or  a  wrongdoer,  so  far  as  possession  as  against  all  the  world,  save 
the  true  owner,  is  concerned,  although  an  unconvincing  effort  is 
made  in  Clerk  and  Lindsell  on  Torts  (2d  ed.  237)  to  draw  a 
distinction.  In  the  late  case  of  Claridge  v.  £.  S.  Tramway  Co. 
[1892]  1  Q.  B.  422,  a  divisional  court  (Hawkins  and  Wills,  JJ.) 
held  that  the  bailee  of  a  horse,  injured  while  in  his  possession 
through  the  negligence  of  the  defendant,  but  under  such  circum- 
stances as  to  relieve  the  former  from  legal  responsibility  to  the 
owner,  could  recover  only  nominal  damages.  This  decision  is 
approved  in  two  recent  text-books  of  high  standing.  2  Beven  on 
Negligence,  2d  ed.  887  ;  Clerk  and  Lindsell,  Torts,  2d  ed.  237. 
But,  in  Meux  v.  G.  E.  Ry.  Co.  [1895]  2  Q.  B.  387,  394  (C.  A.)  A. 
L.  Smith,  M.  R.,  said  that  the  case  "may  possibly  require  at  some 
future  time  further  consideration."  That  the  result  reached  was 
correct  may  well  be  questioned,  after  an  examination  of  the  ancient 
law  of  bailment. 

Chief  Justice  Holmes  in  his  lectures  on  the  Common  Law  (166- 
180),  tracing  the  origin  of  the  right  of  the  bailee  to  sue, 
shows  that  it  dates  from  the  time  when  resort  was  had 
to  the  law  in  order  to  check  the  practice  of  cattle-stealing.  It 
seems  that  his  right  of  action  turned  solely  on  the  question  whether 
the  plaintiff  had  lost  possession  against  his  will.     Not  until  a  later 
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date  was  the  bailor,  by  an  extension  of  the  rule,  given  standing  in 
court.  Until  that  time,  then,  his  only  means  of  relief  lay  in  holding 
the  bailee  strictly  to  account — as  insurer.  Thus  the  true  condition 
of  affairs  was  such  that  "the  bailee  was  answerable  to  the  owner  be- 
cause he  was  the  only  person  who  could  sue,"  but  later,  by  an 
inversion  of  cause  and  effect  "it  was  said  he  could  sue  because  he 
was  answerable  to  the  owner. "  Accepting  this  explanation  (which  is 
not  altogether  consistent  with  that  in  2  Poll.  &  Mait.  Hist.  Eng. 
Law,  170)  of  the  statements  in  Beaumanoir  and  the  year  books, 
supra,  the  Court  of  Appeal  reaches  the  conclusion  that  Claridge  v. 
S.  S.  Tramway  Co.,  supra,  was  wrongly  decided,  and  holds  that  the 
Postmaster-General,  in  the  principal  case,  was  entitled  to  recover  the 
full  value  of  the  lost  mail  matter.  In  other  words,  the  saying  is  true 
of  bailees  as  well  as  of  other  possessors  that  "the  person  who  has 
possession  has  the  property  .  .  .  for  against  a  wrongdoer  pos- 
session is  a  title. "  Campbell,  C.  J.,  in  Jeffries  v.  Railway  Co.  (1856) 
5  E.  &  B.  8c2,  806. 

This  is  the  doctrine  contended  for  by  American  text-writers 
and  adopted  in  the  leading  case  of  White  v.  Webb  (1842)  15  Conn. 
302,  and  in  such  other  American  decisions  on  the  point  as  have 
come  to  our  notice.  No  inconvenience  can  result,  for,  as  is  said  by 
Collins,  M.  R.  (p.  61), what  the  bailee  "has  received  above  his  own 
interest  he  has  received  to  the  use  of  his  bailor,"  and  "the  wrong- 
doer, having  once  paid  full  damages  to  the  bailee,  has  an  answer 
to  any  action  by  the  bailor." 


Evidence — New  York  Rule  as  to  Admissions  by  the  Assignor 
of  Personal  Property. — Admissions  by  the  owner  of  land  while 
holder  of  the  title  are  universally  admitted  against  his  subsequent 
grantee.      So,  too,  in   almost  every  jurisdiction,  the    admissions  of 
the  owner  of  personal  property,  made  during  his  ownership,    are 
allowed  in  evidence  against  his  assignee,  whether  a   mere  volunteer 
or  for  value.     But  in  New  York,  ever  since  the  leading  case  of  Paige 
v.  Cagwin  (1843)  7  Hill,  379,  it  has  been  well-settled  law  that  such 
admissions  are  not  good  evidence  as  against  a  subsequent  assignee 
of  personal  property   for  value.      It  was  there  held  that  statements 
made  by  the  payee  of  a  promissory  note  while  he  owns  and  holds  it, 
are  not  admissible   against  one  to  whom  it  is  subsequently  trans- 
ferred for  value  after  maturity.     The  question  now  arises  as  to  the 
position  of  a  mere  volunteer,  and  in  determining  this  the  language 
in  Paige  v.  Cagwin  becomes  of  importance.      At  page  379  the  court 
speaks  as  follows:    "  It  may  I  think  belaid  down  as  a  general  prop- 
osition, that  the  cases  in  which  such  evidence  has  been  held  admis- 
sible are  those  only  where  the  declarations  were  made  by  a  party  really 
in  interest,  or  by  one  through  whom  the  plaintiff  claimed  as  a  privy 
by  representation,  as  in  cases  of  bankruptcy,  death  and  others  of  a 
similar  character.      Where  the  rule  is  applicable,  there  must  be  'an 
identity  of  interest '  between  the  assignor  and  assignee.   That  relation 
appears  to  me  to  be  based  on  the  fact  that  the  rights  of  the  assignor 
continue    and   are  represented  by  the  assignee.      Where    a  person 
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becomes  a  purchaser  of  a  chose  in  action  or  a  chattel,  for  a  valuable 
consideration,  his  rights  are  independent  of  the  assignor  and  beyond 
his  control."  These  words  are  entitled  to  particular  consideration 
as  the  latest  expression  of  the  Court  of  Appeals  in  Merkle  v.  Beidle- 
man  (1900)  165  N.  Y.  21,  24,  where  they  are  quoted  in  full. 

Subsequent  decisions  in  this  State,  while  professing  to  follow 
Paige  v.  Cagiuin,  are  admittedly  conflicting  and  unsatisfactory. 
Merkle  v.  Beidleman  (1898)  30  App.  Div.  14.  Beginning  with  the 
cases  rejecting  the  evidence,  the  first  in  point  of  time,  and  the  one 
apparently  in  large  part  responsible  for  the  confusion,  is  Truax  v. 
Slater  (1891)  86  N.  Y.  630,  an  action  by  an  assignee  for  the  benefit 
of  creditors.  The  defendant  offered  in  evidence  admissions  of  the 
plaintiff's  assignor  made  prior  to  the  assignment.  This  was  rejected 
in  the  court  below  on  the  short  ground  that  "the  mere  declarations 
of  an  assignor  of  a  chose  in  action,  forming  no  part  of  any  res  gestce 
are  not  competent  to  prejudice  the  title  of  his  assignee,  whether  the 
assignee  be  one  for  value,  or  merely  a  trustee  for  creditors,  and 
whether  such  declarations  be  antecedent  or  subsequent  to  the  assign-* 
ment."  The  decision  was  affirmed  in  the  same  words  in  the  Court 
of  Appeals.  The  case  there  is  not  reported  in  full,  no  reasons  are 
given,  and  the  decisions  in  Von  Sachs  v.  Kretz,  infra,  is  not  even 
mentioned.  The  language  just  quoted  is  repeated  in  Bush  v.  Roberts 
(1888)  in  N.  Y.  284,  and  Flannery  v.  Van  Tassel  (1891)  127  N.  Y. 
631.  The  transfers,  however,  were  for  value,  and  the  quotation  in 
no  way  necessary  to  the  decisions.  But  Vidvard  v.  Powers  (1884) 
34  Hun,  221,  held  that  admissions  of  the  assignor  while  owner  of 
the  property  and  prior  to  the  assignment  were  inadmissible  against 
his  assignee  for  the  benefit  of  creditors.  Flagler  v.  Wheeler  (1886) 
40  Hun,  125;  Flagler  v.  Schoeffel  (1886)  40  Hun,  178;  Morris  v. 
Wells  (1889)  7  N.  Y.  Supp.  61,  63;  accord.  Finally,  in  Van 
Aernam  v.  Granger  (1895)  86  Hun,  476,  the  court  repeats  the 
passage  from  Truax  v.  Slater — a  mere  dictum  as  the  assignment  was 
for  value.  All  of  these  cases  are  expressly  made  to  rest  on  the 
decision  in  Truax  v.  Slater,  supra,  and  in  the  first  three  great  stress 
is  also  laid  on  Bullis  v.  Montgomery  (1872)  50  N.  Y.  352,  358.  What 
this  latter  case  in  effect  decided  was  that  the  admissions  of  an 
assignor,  made  before  he  became  the  owner  of  the  property  in 
question,  are  not  admissible  against  his  subsequent  assignee  for 
the  benefit  of  creditors.  The  court,  it  is  true,  continued:  "It 
is  also  suggested  that  there  was  such  a  privity  .  .  .  such  an 
identity  or  community  of  interest,  as  made  these  declarations  com- 
petent evidence.  .  .  .  But  there  is  no  such  identity  of  interest 
between  an  insolvent  assignor  in  trust  for  creditors  and  his  assignee. 
The  latter  holds  primarily  for  the  creditors,  and  for  these  in  hostility 
to  the  assignor." 

The  most  important  authority  in  favor  of  the  admissibility  of 
the  evidence  is  Von  Sachs  v.  Kretz  (1878)  72  N.  Y.  548,  which  held 
the  declarations  of  a  bankrupt,  made  before  bankruptcy,  admissible 
as  evidence  against  the  assignee  in  bankruptcy.  Paige  v.  Cagwin, 
supra,  is   shown   to  have  been   confined   to  an  assignee  for  value, 


328  CO  L  UMBIA  LA  W  RE  VIE  W. 

while  reference  is  made  to  the  earlier  cases  of  Brisbane  v.  Pratt 
(1847)  4  Denio,  63,  and  Green  v.  Givan  (1865)  n  N.  Y.  343,  369. 
The  first  of  these  is  a  decision  squarely  in  point,  as  the  admissions 
of  the  holder  of  a  note  were  allowed  in  evidence  against  a  subsequent 
indorsee  who  was  not  shown  to  have  paid  value.  Paige  v.  Cagwin 
was  quoted  and  discussed,  as  it  is  also  in  Schenck  v.  Warner 
(1862)  ^j  Barb.  258,  263.  This  last  case  is  cited  with  approval  in 
Lyon  v.  Richer  (1894)  141  N.  Y.  225.  In  Parkhurst  v.  Higgins 
(1885)  38  Hun,  113,  the  statements  of  a  mortgagee  were  admitted 
against  his  residuary  legatee.  So  in  Kennedy  v.  Wood  (1889)  52 
Hun,  48,  the  declarations  of  an  assignor  were  held  admissible 
against  his  assignee  for  the  benefit  of  creditors  on  the  express 
ground  that  he  was  not  a  purchaser  for  value,  Passavant  v.  Cantor 
(1891)  17  N.  Y.  Supp.  37,  accord;  while  in  Baird  v.  Baird  (1894) 
81  Hun,  300,  affirmed  in  145  N.  Y.  659,  the  admissions  of  the  tes- 
tator were  held  to  be  evidence  against  his  personal  representative. 
See,  also,  the  wretchedly  reported  case  of  Smith  v.  Sergent  (1875)  2 
Hun,  107.  Merkle  v.  Beidleman,  already  mentioned,  is  the  latest 
decision  in  point.  The  court  below  (1898)  30  App.  Div.  14, 
admitted  the  evidence  on  the  ground  of  lack  of  good  faith  in  the 
assignee.  On  appeal  this  was  held  error  (1900)  165  N.  Y.  21, 
the  purchase  having  been  for  value;  and  in  the  opinion  the  language 
from  Paige  v.  Cagwin  already  referred  to  was  quoted. 

The  foregoing,  there  is  reason  to  believe,  comprise  all  the  New 
York  cases  on  the  subject.  It  will  be  noted,  however,  that  the  dis- 
sension has  arisen  chiefly  over  assignees  in  bankruptcy  or  insolv- 
ency. Apparently  the  evidence  will  be  admitted  in  the  case  of 
legatees,  and  indeed  it  could  hardly  be  otherwise  in  view  of  the 
language  of  Paige  v.  Cagwin,  repeatedly  affirmed.  An  analogous 
position  would  be  that  of  a  mere  donee  inter  vivos,  and  possibly  of 
an  administrator  or  executor.  Then  comes  in  question  the  validity 
of  the  distinction  taken  in  Bui/is  v.  Montgomery  {c/.,  contra,  the 
reasoning  of  Passavant  v.  Cantor,  supra),  as  to  the  standing  of 
an  assignee  in  insolvency,  analogous  to  which  appears  to  be  that  of 
an  assignee  in  bankruptcy.  On  these  points  the  Court  of  Appeals 
carefully  refrained,  in  Merkle  v.  Beidleman,  from  all  expression  of 
opinion. — b.  r.  r. 

Real  Party  in  Interest  Under  the  Codes.  One  of  the  most 
distinctive  features  of  the  code  system  of  procedure  is  the  provision 
that  actions  must  be  brought  by  the  real  party  in  interest.  Perhaps 
the  chief  object  of  the  rule  was  to  allow  an  assignee  of  a  chose  in 
action  to  sue  in  his  own  name.  Schaefer  v.  Henkel  (1878)  75 
N.  Y.  378.  In  some  States  it  was  expressly  provided  that  legal 
title  to  most  choses  in  action  might  be  transferred.  Alabama 
Code  of  1852,  §  1530  (now  §  876);  Iowa  Code  of  185 1,  §  949  (now 
§  3044).  In  New  York  the  same  result  was  apparently  reached  by 
judicial  construction  of  the  real  party  in  interest  section,  Petersen 
v.  Chemical  Bank  (1865)  32  N.  Y.  21,  although  the  point  was  not 
conclusively  settled  until  the  enactment  of  the  Code  of  Civil  Pro- 
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cedure,  §  19 10.  Accordingly  in  the  majority  of  the  Code  States  the 
conclusion  has  been  reached  that  the  person  who  holds  legal  title  to 
a  chose  in  action  is  the  real  party  in  interest.  Sheridan  v.  The 
Mayor  (1876)  68  N.  Y.  30;  Pomeroy,  Code  Rem.  §  132.  In 
Indiana  and  Nebraska,  however,  it  was  decided  that  legal  title  with- 
out a  beneficial  interest  in  the  proceeds  was  not  sufficient  to  entitle 
a  person  to  sue.  Swift  v.  Ellsworth  (1858)  10  Ind.  205;  Hoagland 
v.  Van  Ellen  (1898)  22  Neb.  681.  The  prevailing  view,  after 
having  obtained  in  Kansas  for  the  last  fifteen  years,  has  recently 
been  rejected  by  the  Supreme  Court  of  that  State,  although  not 
without  the  strong  dissent  of  three  of  its  judges.  Stewart  v.  Price 
(Kas.  1902)  67  Pac.  553. 

In  that  part  of  their  report  to  the  New  York  legislature  which 
dealt  with  the  section  of  the  code  now  under  discussion  the  codi- 
fiers  said:  "The  true  rule  undoubtedly  is  that  which  prevails  in 
the  courts  of  equity, — that  he  who  has  the  right  is  the  person  to 
pursue  the  remedy.  We  have  adopted  that  rule. "  First  Report  of 
the  Commissioners  on  Practice  and  Pleading  (1848)  p.  124.  In 
Stewart  v.  Price,  supra,  there  was  an  absolute  assignment  of  the 
claim  in  writing.  The  plaintiff  had,  it  was  admitted,  legal  title  to 
the  chose  in  action.  The  plaintiff  and  he  alone  had  the  right  and 
was  the  person  to  pursue  the  remedy,  He  was,  it  is  true,  under 
a  contract  obligation  to  pay  the  proceeds,  if  any,  over  to  his  assignor. 
Admitting  the  validity  of  the  assignment,  however,  the  result  should 
be  the  same  as  if  the  contract  had  been  to  pay  the  proceeds  to  an 
utter  stranger.  In  such  a  case  there  is  no  intention  to  reassign  the 
claim,  no  intention  to  step  down  and  out  and  allow  the  other  to  be 
substituted  as  a  new  creditor.  There  are  two  distinct  rights  in 
existence,  that  of  the  assignee  against  the  debtor,  and  that  of  the 
third  person  against  the  assignee.  Nor  is  the  position  of  the  parties 
changed  in  this  respect  if  the  assignee  be  said  to  hold  the  chose  in 
action  in  trust  for  the  third  person.  As  long  as  the  trust  is  in 
existence  the  cestui  s  rights  are  against  the  trustee  only.  If  now  the 
proceeds  are  to  go  to  the  assignor  instead  of  to  a  stranger,  there  are 
still  two  separate  rights.  The  assignor  no  longer  has  any  claim 
upon  the  debtor.  He  has  parted  with  that  by  his  assignment  and 
it  belongs  to  the  assignee.  The  assignor  has  a  different  and  distinct 
right  against  the  assignee.  This,  moreover,  was  what  the  parties 
intended.  In  the  principal  case  the  assignor  testified  that  the  de- 
fendant no  longer  owed  her  anything  and  that  the  money  was  due 
from  the  plaintiff.  Of  course  the  collateral  agreement  to  pay  the 
proceeds  to  the  assignor  may  be  some  evidence  to  show  that  there 
was  no  valid  assignment,  and  that  the  apparent  assignee  has  no  title 
and  is  merely  an  agent  of  the  assignor.  Hays  v.  Hathorn  (1878)  74 
N.  Y.  486.  If  however,  the  title  to  the  claim  has  actually  been 
transferred,  even  though  the  motive  was  one  of  convenience  in  collec- 
tion, Brown  v.  Powers  (1900)  53  App.  Div.  251,  the  assignee  alone 
has  a  right  against  the  debtor  and  is  therefore,  within  the  meaning  of 
the  code  provision  as  expressed  by  the  codifiers  themselves,  the  per- 
son to  pursue  the  remedy.     As  said  by  Hunt,  C,  in  Allen  v.  Brown 
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(1870)  4  N.  Y.  228,  231,  "The  whole  title  passes  to  the  assignee 
and  he  is  legally  the  real  party  in  interest.  .  .  .  Even  if  he  be 
liable  to  another  as  a  debtor  upon  his  contract  for  the  collection  he 
may  thus  make,  it  does  not  alter  the  case.  The  title  to  the  specific 
claim  is  his." 

There  is  another  reason  why  the  decision  in  the  principal  case  is 
to  be  regretted.  The  rule  that  an  action  must  be  brought  by  the 
real  party  in  interest  applies  to  negotiable  instruments  as  well  as 
to  other  choses  in  action.  Business  men  every  day  transfer  notes 
or  bills  of  exchange  to  others  in  order  that  the  latter  may  col- 
lect them.  To  make  the  collector  a  mere  agent  often  has  disad- 
vantages and  the  intention  of  the  parties  is  to  transfer  title  to  the 
specific  instrument  and  to  rely  on  a  collateral  agreement  for  a  dis- 
position of  the  proceeds.  This  was  permitted  before  the  codes, 
Pomeroy,  Code  Rem.  §  128,  and  is  still  in  most  of  the  States.  Where 
the  rule  of  the  principal  case  obtains,  however,  an  indorsee  of  nego- 
tiable paper,  having  legal  title  to  the  instrument,  will  be  defeated  if 
he  has  made  any  arrangement  to  give  the  proceeds  to  other  parties. 
Bostwick  v.  Bryant  (1887)  113  Ind.  448.  Such  a  result  is  a  hin- 
drance to  commercial  transactions,  disregards  the  intentions  of  the 
parties,  and  violates  the  spirit  of  the  code  provision  which  seeks  to 
give  the  remedy  to  the  person  who  possesses  the  right. 


Limitation  of  Carrier's  Liability  and  Failure  to  Stop  in 
Transitu — Shipper's  Assent  to  Terms.  The  New  York  Court  of 
Appeals  has  recently  held  by  a  majority  of  five  to  two,  that  a  clause 
in  a  shipper's  express  receipt,  limiting  the  carrier's  liability  "in  any 
case  whatever"'  to  fifty  dollars,  does  not  protect  the  carrier  where 
the  goods  have  been  negligently  delivered  to  the  consignee  in  spite 
of  an  order  to  stop  in  transitu.  Rosenthal  v.  Weir  (1902)  63  N.  E. 
65,  affirming  54  App.  Div.  275.  Though  the  point  is  a  new  one, 
neither  the  prevailing  nor  the  dissenting  opinion  is  very  thoroughly 
reasoned;  the  decision,  however,  seems  correct.  The  position  of 
the  majority  of  the  court  is  that  the  stoppage  in  transitu  put  an  end 
to  the  contract  of  carriage,  giving  rise  to  the  relation  of  bailor  and 
bailee,  and  that  to  this  new  relation  the  bill  of  lading  had  no  refer- 
ence. The  first  of  these  propositions  is  supported  by  authority. 
Pon/ifexx.  Midland  Rv.  Co.  (1877)  L.  R.  3  Q.  B.  D.  23.  The 
second  is  a  more  open  question  and  it  is  here  that  Cullkn,  J., 
and  Parker,  C.  J.,  dissent.  Whether  exceptions  in  a  bill  of 
lading  apply  to  the  carrier's  liability  as  a  warehouseman  before 
or  after  the  journey  is  a  question  that  has  never  arisen  in 
New  York,  and  could  hardly  arise  in  States  where  a  limitation  of 
liability  is  void  in  case  of  negligence,  as  the  warehouseman  is  liable 
only  for  negligence.  The  only  case  found  is  a  Kansas  case,  not 
noticed  by  the  court,  holding  that  the  exceptions  apply  only  to  the 
contract  of  carriage  and  not  to  the  warehouseman's  liability.  Union 
Pac.  R.  Co.  v.  Moyer  (1888)  40  Kas.  184.  In  a  somewhat  similar 
case  the  Court  of  Appeals  held  that  a  clause  in  a  bill  of  lading, 
exempting  the  carrier  from  liability  for  the  negligence  of  the  pilot, 
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master  and  mariners,  applied  only  to  negligence  during  the  voyage 
and  not  to  negligence  while  the  duties  of  common  carrier  still  sub- 
sisted, but  after  the  ship  had  been  brought  to  her  dock.  Gleadell 
v.  Thomson  (1874)  56  N.  Y.  194.  The  present  case,  though  not 
governed  by  that  one,  is  in  line  with  it,  as  well  as  with  the 
many  decisions  which  hold  that  a  general  clause  of  exemption  will 
not  be  construed  to  cover  liability  for  negligence  unless  a  contrary 
intention  is  plainly  expressed.  All  these  results  rest  at  bottom  on 
the  principle  that  the  exempting  clauses,  being  for  the  benefit  of 
the  carrier  and  inserted  in  contracts  drawn  up  by  the  carrier, 
must  be  construed  strictly. 

A  different  line  of  reasoning,  it  is  thought,  would  have  led  to 
the  same  conclusion.  A  carrier  who  delivers  goods,  whether  negli- 
gently or  otherwise,  which  have  been  stopped  in  transitu,  is  guilty  of 
conversion.  Pontifex  v.  Midland  Ry.  Co.,  supra;  Bloomingdale  v. 
Memphis  etc.  R.  Co.  (Tenn.  1881)  6  Lea,  616.  And  a  carrier  loses 
the  benefit  of  an  exception  in  a  bill  of  lading  if  he  is  guilty  of  a 
misfeasance  ;  as  where  he  departs  from  the  course  agreed  upon, 
Maghee  v.  Camden  cV  Amboy  R.  Co.  (1871)  45  N.  Y.  514;  or 
from  the  method  of  carriage  agreed  upon,  Pavitt  v.  Lehigh  Valley 
R.  Co.  (1893)  153  Pa.  St.  302  ;  or  where  he  is  guilty  of  conversion 
in  delivering  to  the  wrong  person,  Erie  Dispatch  v.  Johnson  (1889) 
87  Tenn.  490  ;  or  even  where  he  merely  fails  without  excuse  to 
deliver  to  a  connecting  carrier,  Raivsonv.  f/olland  (187  5)  59N.Y.  611. 

A  second,  though  minor  point  in  the  case  is  worthy  of  notice. 
The  judges  who  dissent  from  the  reasoning  of  the  majority  concur 
in  the  judgment  in  favor  of  the  plaintiffs  on  the  ground  that  the 
trial  court  might  have  found  that  the  plaintiffs  were  not  notified  at 
the  time  of  shipment  of  the  limitations  in  the  receipt.  This 
position  is  not  referred  to  in  the  prevailing  opinion.  Had  it  been 
adopted  by  the  whole  court  the  holding  would  have  confused  a  dis- 
tinction which  has  been  taken  between  two  lines  of  New  York  cases. 
Under  the  decisions  in  that  State,  the  consent  of  shippers  is  con- 
clusively presumed  to  conditions  and  limitations  in  bills  of  lading 
and  shippers'  express-receipts,  Belger  v.  Dinsmore  (1872)  51  N.  Y. 
166;  Zimmer  v.  R.  Co.  (1893)  137  N.  Y.  460;  while  conditions 
in  the  baggage  receipts  of  loeal  transfer  companies  are  not  binding 
unless  the  taker  knows  at  least,  that  the  paper  is  a  contract.  Gross- 
man v.  Dodd  (1892)  63  Hun  324;  Springer  v.  Westcott  (1901)  166 
N.  Y.  117.  Whether  or  not  the  distinction  is  sound,  it  has  seemed 
hitherto  well  established.  See  1  Columbia  Law  Review,  265.  The 
view  taken  by  Cullen,  J.,  and  Parker,  C.  ].,  however,  requires 
actual  assent  to  the  terms  of  a  receipt  given  to  one  shipping  to  a 
distance  by  express.  Springer  v.  Westcott,  supra,  cited  by  Cullen, 
J.,  does  not  warrant  this  position. 


L imitations  within  which  a  Mortgagee  may  Stipulate  for 
Collateral  Auvantages.  In  the  case  of  Noakes  and  Company, 
Limited,  v.  Rice  [1902]  A.  C.  24,  the  House  of  Lords  has  rendered 
a  decision  that  is  of  much  importance.      It  determines  with  greater 
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precision  than  before  the  mutual  rights  of  mortgagor  and  mortga- 
gee with  respect  to  the  latter's  equity  of  redemption.  The  facts  of 
the  case  were  these:  The  plaintiff  was  a  licensed  victualler  who  in 
1897  bought  a  public-house  held  under  a  lease  expiring  in  1923. 
To  obtain  the  money  for  his  purchase  he  borrowed  a  certain  sum 
from  the  defendants,  who  were  brewers,  and  gave  them  a  mortgage 
of  the  premises,  to  secure  the  loan.  In  this  mortgage,  to  the  in- 
tent that  the  obligation  should  run  with  the  land,  he  covenanted 
that,  whether  any  principle  or  interest  should  or  should  not  be 
owing  on  the  security,  he  would  neither  use  nor  sell  upon  the  prem- 
ises, during  the  continuance  of  his  term,  any  malt  liquors  except 
such  as  should  be  bona  fide  purchased  by  him  of  the  mortgagee.  The 
court  held  that  the  plaintiff  was  entitled,  upon  paying  all  that  was 
due  upon  the  security,  to  have  a  reconveyance  of  the  property,  or, 
at  his  option,  a  transfer  of  the  security,  free  in  either  case  from  the 
covenant  set  forth  above. 

Since  one  of  the  essential  characteristics  of  a  mortgage  is  the 
mortgagor's  right  to  redeem  the  property  given  as  a  security  for  his 
debt  or  engagement  by  paying  the  debt  or  performing  the  engage- 
ment, any  attempt  to  clog,  fetter,  or  destroy  this  right  is  void. 
Marquis  of  Northampton  v.  Salt  [1892]  A.  C.  1.  As  to  the  sound- 
ness of  this  rule  there  is  no  conflict  and  the  principal  case  would 
seem  clearly  to  fall  within  it.  Differences  of  fact,  however  have  led 
to  varying  conclusions,  so  as  to  give  color  to  the  argument  of  the 
defendants  in  this  case,  that  "great  differences  of  judicial  opinion 
are  apparent  upon  many  of  the  decisions  which  are  germane  to  the 
present  appeal."  In  support  of  the  contention  that  the  covenant 
in  question  did  not  fall  within  the  rule,  the  defendants  relied  upon' 
Santley  v.  Wilde  [1899]  2  Ch.  474.  There  A.  owned  the  lease  of  a 
theater  for  ten  unexpired  years.  To  secure  a  loan  from  B.  she  gave 
B.  a  mortgage  of  the  premises  and  covenanted  to  pay  B.  one  third 
of  the  profit-rental  of  the  theater  for  the  residue  of  her  term;  and  the 
court  held  that  A.  could  not  redeem  so  as  to  get  rid  of  the  liability 
to  pay  the  share  of  profits  for  which  she  covenanted.  The  court 
seems  to  have  gone  on  the  false  assumption  that  the  equity  of  re- 
demption did  not  arise  until  A.  had  not  only  paid  principal,  inter- 
est, and  costs,  but  had  also  performed  her  collateral  agreement. 
But  the  Earl  of  Halsbury,  L.  C,  Lord  Macnaghten,  and  Lord 
Davey,  all  declared  in  the  principal  case  that  the  court  in  Santley 
v.  Wilde  took  an  erroneous  position  in  refusing  to  apply  the  rule  to 
to  the  facts  before  it.  Santley  v.  Wilde,  then,  may  be  regarded  as 
wrongly  decided;  although  the  propositions  of  law  announced  in 
it  are  sound. 

Had  the  mortgagor  in  the  principal  case  covenanted  to  pur- 
chase from  the  mortgagee,  during  the  continuance  of  the  security, 
all  the  malt  liquors  used  or  sold  upon  his  premises,  the  covenant 
would  have  been  valid,  provided  the  collateral  advantage  thereby 
obtained  by  the  mortgagee  did  not  make  his  total  remuneration  for 
the  loan  exceed  the  legal  interest.  Biggs  v.  Hoddinoit  [1898]  2  Ch. 
307.      For,   such  a  covenant,  unlike  that  sought  to  be   upheld  in 
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Noakes  v.  Rice,  would  not  prevent  the  mortgagor  from  being 
equally  able  to  redeem  at  any  time,  nor  compel  him  upon  payment 
of  principal,  interest  and  costs  to  take  back  the  property  mortgaged 
in  a  different  condition  from  that  in  which  he  parted  with  it — 
subject  to  a  "tie." 

Eminent  Domain — Rights  under  Restrictions  in  Deeds. — The 
rights  of  the  Federal  government  under  its  powers  of  eminent  domain 
have  received  further  definition  in  the  case  of  The  United  States  v. 
Certain  Lands  in  Town  of  Jamestown  (R.  I.  1902)  112  Fed.  622. 
Lots  of  land  were  conveyed  by  deeds  containing  restrictions  as  to 
their  use.  The  government  condemned  some  of  these  lots  for  the 
purpose  of  fortification.  An  adjoining  owner  who  was  thus  deprived 
of  his  rights  under  the  restrictions  in  the  deeds  of  the  land  con- 
demned by  the  government  claimed  compensation  on  the  ground 
that  his  property  had  been  taken.  The  court  denied  his  claim  and 
based  its  opinion  on  the  theory  that  the  deeds  in  question  contem- 
plated only  such  offensive  businesses  as  were  carried  on  by  individuals. 
Assuming  that  the  restrictions  were  meant  to  include  governmental 
uses,  however,  the  court  declared  them  contrary  to  public  policy  and 
asserted  that  there  can  be  no  "property  right  whatever,  springing 
from  private  grant,  that  the  lands  of  another  shall  not  be  used 
for  necessary  governmental  purposes."  The  influence  of  public 
policy  in  determining  the  rights  of  the  government  as  against 
individuals  is  materially  increased  by  this  decision. 

The  particular  aspect  of  the  doctrine  presented  by  the  principal 
case  is  unusual.  Somewhat  analogous  cases  may  be  found  in  the 
right  of  the  government  to  erect  dams  in  order  to  improve  naviga- 
tion, without  making  compensation  to  damaged  fishery  interests. 
Shrunk  v.  Schuylkill  Navigation  Co.  (1826)  14  S.  and  R.  71.  The 
same  rule  governs  the  improvement  of  navigation  by  bulkheads, 
Slingerland  v.  International  Contracting  Co.  (N.  Y.  1 901)  61  N.  E. 
905;  2  Columbia  Law  Review,  266;  the  deepening  of  a  river  channel, 
although  causing  the  destruction  of  a  spring,  Commonwealth  v. 
Richter  (1845)  1  Pa.  St.  467;  the  straightening  of  a  river,  Green  v. 
State  (1887)  73  Cal.  29.  But  see  Pumpellyv.  Green  Bay,  &c,  Co., 
(1871)  13  Wall.  166.  The  construction  of  a  bridge  across  a  navi- 
gable stream,  while  injuriously  affecting  private  interests,  may  also 
be  damnum  absque  injuria,  Davidson  v.  Boston  and  Me.  R.  R.  Co. 
(1849)  3  Cush.  91.  So  also  a  tunnel  under  the  Chicago  River, 
Transportation  Co.  v.  Chicago  (1878)  99  U.  S.  635.  The  grade  of 
city  streets  may  sometimes  be  changed  with  consequential  damage 
to  value  of  adjacent  lots  and  no  rights  result  against  the  city. 
Where  compensation  is  given,  it  is  generally  purely  statutory.  The 
Ohio  doctrine  is  exceptional.  Crawford  v.  Delaware  (1857)  7  Ohio 
St.  459.  1  Lewis,  Eminent  Domain,  199,  201,  202,  205,  and  cases 
there  cited. 

Fortified  as  the  doctrine  is  by  these  authorities,  it  is  not  unques- 
tioned. An  excellent  discussion  may  be  found  in  Eaton  v.  Bos- 
ton,  C.  and  M.  R.  R.    Co.  (1872)   51   N.  H.    504.     That  property 
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be  actually  taken,  in  the  physical  sense,  is  no  longer  necessary. 
Sedgwick,  Const.  Law,  2nd  ed.,  462,  463  ;  1  Lewis,  Eminent  Do- 
main 61.  It  is  as  unfair  to  decide  the  principal  case  on  the  as- 
sumption that  the  original  grantees  of  the  land  made  the  restrictions 
solely  with  a  view  to  acquiring  property  rights  against  the  govern- 
ment as  it  is  to  assume  that  they  had  in  view  the  prohibition  of 
offensive  businesses  carried  on  only  by  private  individuals.  Their 
real  object  was  to  prevent  occupations  injurious  to  their  use  of  the 
land.  Rights  under  restrictions  as  to  the  height  of  buildings  have 
been  compensated.  Ladd  v.  Bos/on  (1890)  151  Mass.  588.  The 
principal  case  appears  to  present  a  rather  close  analogy.  See  also 
1  Columbia  Law  Review,    121,    551. 

Agency  Clauses  in  Insurance  Policies.  — The  attempts  of  in- 
surance companies  to  negative  the  effect  of  decisions  holding  that 
they  have  constructive  knowledge  of  facts  known  to  their  agents, 
have  resulted  in  a  wealth  of  conflicting  cases.  The  courts  have 
looked  with  much  disfavor  on  the  purpose  of  the  insurer  to  avoid 
responsibility  for  his  agent's  acts,  and  this  has  opened  a  field 
for  judicial  legislation.  See  Partridge  v.  Ins.  Co.  (1879)  17  Hun, 
95.  The  New  York  cases  are  interesting.  In  Rohrback  v.  Germania 
Eire  Ins.  Co.  (1875)  62  N.  Y.  47,  it  was  stipulated  in  the  applica- 
tion that  ' '  any  person  other  than  the  assured  who  may  have  pro- 
cured this  insurance  to  be  taken  by  this  company  shall  be  deemed 
the  agent  of  the  assured. "  The  assured's  true  statements  were  in- 
correctly written  down  by  the  soliciting  agent  but  the  agency  clause 
was  held  to  free  the  company  of  liability.  This  was  affirmed  in 
Alexander  v.  Germania  Eire  Ins.  Co.  (1876)  66  N.  Y.  464.  The  next 
case  in  point  of  time  was  Sprague  v.  Holland  Purchase  Ins.  Co. 
(1877)  69  N.  Y.  128,  where  the  policy  contained  the  same  agency 
clause  as  well  as  a  condition  that  the  application  must  be  made  out 
by  the  insurer's  authorized  agent.  These  clauses  were  held  inconsis- 
tent. In  Whilhead  v.  Ins.  Co.  (1879)  76  N.  Y.  415,  the  doctrine 
of  the  Rohrback  case  was  confined  to  acts  of  the  agent  in  connec- 
tion with  the  original  application.  A  recent  decision  of  the  Court 
of  Appeals  seems  on  principle  to  have  overruled  the  theory  of  this 
line  of  decisions.  Sternaman  v.  Metropolitan  Life  Ins.  Co.  (1902) 
62  N.  E.  762.  A  medical  examiner,  whose  acts  were  assumed  by 
the  assured  in  the  application,  and  who,  it  was  agreed,  should  be 
deemed  the  agent  of  the  assured,  not  of  the  insurer,  made  false 
entries  to  correct  answers.  It  was  held  that  such  statements  could 
be  shown  by  parol  to  bind  the  company,  since  the  agreement  did 
not  change  the  fact  that  the  examiner  was  the  agent  of  the  insurer, 
and  on  grounds  of  public  policy  the  company  should  be  bound 
by  the  agent's  acts.  The  former  cases,  cited  above,  are  distinguished 
as  involving  only  solicitors  or  brokers  of  insurance.  This  view 
seems  open  to  criticism  in  that,  on  the  basis  of  the  principal  case, 
the  fact  of  the  agency  relation  between  solicitor  and  the  insurer 
should  have  been  in  issue  in  each  instance.  Though  the  solicitor 
may  be  the  agent  of  the  assured,  if  it  can  be  shown  that  he  was 
acting  for  the  company,  the  rule  of  the  principal  case  should  hold. 
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It  is  clear  that  A.  and  B. ,  acting  as  principals,  cannot  by  their 
mere  agreement  create  a  fiduciary  relation  between  A.  and  C.  If  the 
agreement  in  construed  to  mean  that  the  parties  agree  to  effect  a 
real  relation  the  case  in  discussion  is  clearly  right.  On  the  ordi- 
nary doctrine  of  relinquishment,  no  such  agency  in  fact  existing,  to 
the  knowledge  of  the  insurer's  agent,  the  company  is  unable  to 
avail  itself  of  the  warranty.  But  it  seems  equally  clear  that  A.  may 
assume  responsibility  for  the  acts  of  B's  agent.  The  agency  clause 
was,  it  seems,  so  construed  in  Rohrback  v.  Ins.  Co.,  supra.  Folger, 
J.,  who  wrote  the  opinion  in  that  case,  refers  to  this  in  Van  Schoick 
v.  Ins.  Co.  (1877)  68  N.  Y.  434,  as  a  condition  "  that  the  company 
would  not  be  bound  by  the  knowledge  of  the  agent."  Gray,  J.,  in 
Allen  v.  Ins.  Co.  (1890)123  N.  Y.  6,  says,  "if  Noble  [the soliciting 
agent]  had  been  the  agent  of  the  defendant  it  was  perfectly  compe- 
tent to  stipulate  by  the  contract  of  insurance  that  anything  done  by 
or  known  to  the  agent  should  be  without  effect  upon  the  contract 
unless  made  known  in  writing  to  the  principal,"  citing  preceding 
New  York  cases.  Construing  the  agency  clause  as  the  assured's  as- 
sumption of  liability  for  the  agent's  acts,  the  view  of  Gray,  J.,  seems 
unassailable.  Sprague  v.  Holland  Purchase  Ins.  Co.,  supra,  on  this 
construction  seems  wrong.  In  the  principal  case  there  is  an  ex- 
plicit condition  that  no  "information  or  statement  *  *  *  made 
to  the  medical  examiner  *  *  *  shall  modify  or  alter  the  de- 
clarations and  warranties."  The  objection  that  the  examiner  is  not 
made  an  agent  by  the  stipulation  there  seems  beside  the  mark  since 
there  is  an  assumption  of  liability  by  the  assured.  The  case  dis- 
cussed must  rest  on  the  ground  that  public  policy  will  not  allow  an 
insurance  company  to  avoid  its  obligations  for  its  agent's  acts  and 
still  retain  the  premiums.  The  carrier  case  cited  to  support  the 
court  seems  not  in  point  in  view  of  the  New  York  rule  as  to  a  carrier's 
absolving  himself  from  liability  for  the  negligence  of  his  servants. 

Very  generally  a  clause  simply  reciting  that  the  one  writing  the 
application  shall  be  deemed  the  agent  of  the  assured  has  been  treated 
as  a  restriction  of  the  implied  authority  of  the  agent.  This  construc- 
tion is  tenable,  if  the  agency  clause  is  no  broader  than  above,  but 
cannot  be  applied  to  the  case  at  hand.  Notice  of  such  a  limitation 
of  authority  is  not  good  if  made  ex  post /ado  in  the  policy,  Kausal 
v.  Ins.  Asso.  (1883)  31  Minn.  17,  and  if  the  assured  does  not  get 
actual  notice,  it  seems  that,  in  jurisdictions  where  the  doctrine  of 
estoppel  obtains,  the  assured  may  show  want  of  notice.  Tubbs  v. 
Ins.  Co.  (1891)  84  Mich.  646.  The  decision  in  Sprague  v.  Holland 
Purchase- Ins.  Co.,  supra,  may  be  assumed  to  have  been  reached  on 
this  last  view  of  the  effect  of  the  agency  clause.  It  is  worthy  of 
note  that,  though  the  principal  case  is  limited  in  its  decision  to 
medical  examiners  and  those  necessarily  agents  of  the  insurer,  the 
court  cites,  as  setting  forth  its  ideas  on  the  possibility  of  fraud, 
where  the  company  acts  through  zealous  agents,  the  well  known 
case  of  Ins.  Co.  v.  Wilkinson  (1871)  13  Wall.  22,  where  the  agent 
was  a  mere  solicitor  of  insurance. 
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Agency — Ratification.  The  defendant,  an  agent  of  the  plaintiff,  made 
a  sale  of  the  plaintiff's  land  on  unauthorized  terms.  The  plaintiff  re- 
ceived the  price  and  retained  it  for  two  years  without  complaint  and  sued 
the  defendant  for  damages  about  three  years  after  the  sale.  Held,  the 
plaintiff  could  not  recover,  as  she  failed  to  prove  that  she  had  rescinded 
the  sale.     Lunn  v.  Guthrie  (Iowa,  1902)  88  N.  W.  1060. 

As  a  subsequent  ratification  of  an  unauthorized  act  is  equivalent  to  a 
prior  authority  and  as  a  ratification  for  one  purpose  is  a  ratification  for 
all,  it  seems  clear  that  the  plaintiff  here  could  not  as  against  the  agent 
treat  the  sale  as  made  without  authority, while  upholding  it  as  against  the 
vendee.  Acquiescence  in  the  transaction  for  any  length  of  time,  espe- 
cially if  coupled  with  retention  of  the  benefits  arising  from  it,  as  in  the 
principal  case,  amounts  to  a  ratification  with  regard  to  the  agent  as  well 
as  to  third  parties.  Pickett  v.  Pearsons  (1845)  17  Vt.  470;  Bray  v.  Gunn 
(1874)  53  Ga.  144.  The  dictum  to  the  contrary  in  Triggs  v.  Jones  (1891) 
46  Minn.  277  is  hardly  to  be  supported. 

Bailments — Action  by  Bailee — Measure  of  Damages.  In  consequence 
of  negligent  management,  the  steamship  Winkfield  collided  with  and 
sunk  a  vessel  engaged  in  carrying  the  mails  from  the  Cape  to  England. 
Damages  having  been  assessed  and  paid  into  court,  the  Postmaster  Gen- 
eral presented  a  claim  for  the  value  of  the  letters  and  parcels  lost  with 
the  steamer.  The  other  claimants  contested  this  demand,  contending  that 
he  was  entitled  to  no  relief,  because,-  as  representing  the  Crown,  he  was 
not  liable  over  to  the  owners  of  the  property.  Held,  the  Postmaster 
General  could  claim  for  the  full  value  of  the  mail  matter  lost.  Claridge 
v.  S.  S.  Tramway  Co.  [1892]  1  Q.B.  422,  overruled.  The  Winkfield 
[1902]  P.  42  (C.  A.).     See  Notes,  p.  324. 

Carriers — Limitation  of  Liability — Stoppage  in  Transitu.  Where  a 
consignor,  who  had  shipped  goods  under  an  express-receipt  limiting  lia- 
bility in  every  case  to  fifty  dollars,  gave  notice  to  the  carrier  to  stop  the 
goods  in  transitu,  but  the  carrier  nevertheless  negligently  delivered  to 
the  consignee,  it  was  held  that  the  limitation  did  not  protect  the  carrier. 
Rosenthal  v.  Weir  (N.  Y.  1902)  63  N.  E.  65.     See  Notes,  p.  330. 

Carriers — Tickets — Ejection  from  Train.  The  plaintiff  purchased  a 
regular  ticket  of  three  coupons  on  being  assured  by  the  selling  agent  of 
his  right  to  stop  off  on  the  route  of  the  second  coupon.  This  coupon  was 
taken  up  over  his  objections.  Having  stopped  off,  he  boarded  a  subse- 
quent train  with  only  the  third  coupon  and  was  forcibly  ejected  on  re- 
fusing to  pay  the  fare  for  the  remainder  of  the  second  division,  the  con- 
ductor acting  under  telegraphic  instructions.  Held,  an  action  in  tort 
would  lie  to  recover  damages  for  the  ejection.  Scofield  v.  Penn.  Co. 
(1902)  112  Fed.  855. 

The  case  bears  close  resemblance  to  Railroad  Co.  v.  Winter  (1891)  143 
U.  S.  60,  holding  that  the  ordinary  ticket  is  merely  evidence  of  the  contract 
and  that  recovery  lies  for  the  ejection,  as  well  as  for  the  breach  of  contract 
in  refusing  the  right  of  stop-over.  The  former  of  these  propositions  is 
well  settled  law.  See  1  Columbia  Law  Review  553.  Judicial  assent  to 
the  latter  is  not  unreserved.  Murdoch  v.  Ry.  Co.  (1884)  137  Mass.  293,  is 
a  leading  authority  for  distinguishing  between  cases  where  the  passenger 
presents  manifestly  insufficient  evidence  of  his  contract  and  those  where 
the  evidence  is  inadequate  only  in  the  light  of  private  regulations  of  the 
company.  In  the  latter  class  alone  is  one  within  his  rights  in  refusing  to 
pay  a  second  time.    Hutchinson  on  Carriers,  2d  ed.,  g  580  /'.     The  late  de- 
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cisions  show  a  tendency  to  observe  this  distinction.  4  Am.  and  Eng. 
R.  R.  Cas.  (N.  S.)  518.  The  principal  case  recognizes,  but  holds  it  inappli- 
cable because  the  ejection  was  by  express  order  of  the  company.  The 
effect  given  to  this  fact  seems  in  harmony  with  the  reason  of  the  distinc- 
tion, that  only  the  circumstances  of  his  position  justify  the  conductor  in 
acting  upon  the  terms  of  the  ticket. 

Constitutional  Law  —  Delegation  of  Legislative  Powers  to  the 
Courts.  The  Code  of  North  Dakota  empowered  the  district  court  to  de- 
cree, on  petition  of  parties  interested,  that  territory  be  excluded  from  the 
corporate  limits  of  cities,  it  appearing  to  the  court  that  such  exclusion  was 
just  and  proper.  Held,  the  act  was  unconstitutional  as  a  delegation  of 
legislative  power  to  the  court.  Glaspell  v.  City  of  Jamestown  (N.  D. 
1902)  88  N.  W.  1023. 

General  statutes  of  this  kind  giving  courts  discretionary  powers  in 
incorporating  and  changing  the  boundaries  of  cities  have  often  been  de- 
clared void.  Galesburg  v.  Hawkinson  (1874)  75  111.  152;  In  re  North 
Milwaukee  (1896)  93  Wis.  616.  A  number  of  similar  statutes  however 
have  been  upheld.  Wahoo  v.  Dickinson  (1888)  23  Neb.  426;  Ford  v. 
North  Des  Moines  (1890)  80  Iowa  626.  The  test  generally  laid  down  is 
whether  the  court  is  itself  to  pass  upon  the  expediency  of  the  proposed 
incorporation,  or  only  to  determine  facts  and  conditions  upon  which  the 
operation  of  a  given  statute  depends.  The  conflict  in  the  decisions  arises 
in  the  application  of  this  test  to  each  statute. 

Constitutional  Law — Eminent  Domain.  By  statute  the  court  was 
authorized  to  allow  the  petitioner  in  a  condemnation  proceeding,  upon 
his  giving  bond,  to  enter  upon  the  land  and  make  improvements  while 
the  proceeding  was  pending.  Held,  as  the  title  to  the  land  did  not  pass 
until  the  suit  was  decided  and  compensation  paid,  there  was  no  taking  of 
property  without  just  compensation.  Salt  Lake  City  Water  and  Elec- 
trical Power  Co.  et  al  v.  City  of  Salt  Lake  City  (Utah,  1902)  67 
Pac.  791. 

This  decision  which  follows  Cherokee  Nation  v.  Southern  Kansas 
Ry.  (1889)  135  U.  S.  641,  seems  to  be  erroneous  in  its  theory.  The  owner 
was  deprived  of  his  property  to  the  extent  that  he  was  deprived  of  the 
exclusive  use  of  it ;  and  if  actual  payment  is  a  condition  precedent  to 
appropriation  under  the  Utah  constitution  the  decision  seems  to  be 
wrong.  The  case  may  be  supported,  however,  on  the  ground  that  the 
legislature  delegated  the  power  to  decide  the  necessity  of  the  appropria- 
tion in  so  far  as  property  was  taken  in  making  the  improvements.  The 
owner  has  no  absolute  right  to  a  hearing  on  the  question  of  necessity, 
and  the  method  of  deciding  the  necessity  is  regulated  by  the  legislature. 
Boom  Co.  v.  Patterson  (1878)  98  U.  S.  403-  The  requirements  of  the 
fourteenth  amendment  are  satisfied  so  long  as  a  method  for  obtaining  just 
compensation  is  provided.  C.  B.  &•»  Q.  Ry.  v.  Chicago  (1896)  166  U.  S. 
226. 

Constitutional  Law— Eminent  Domain— Compensation.  Lots  in  a  tract 
of  land  were  conveyed  by  deeds  prohibiting  their  use  for  slaughter 
houses,  smithies,  saloons,  etc. ,  and  certain  of  such  lots  were  condemned  by 
the  United  States  government  for  purposes  of  fortification.  Held,  this 
condemnation,  although  depriving  the  adjoining  owner  of  his  rights 
under  these  restrictions,  did  not  constitute  such  a  taking  of  property  as 
entitled  him  to  compensation.  United  Slates  v.  Certain  Lands  (1962) 
112  Fed.  622.     See  Notes,  p.  333. 

Constitutional  Law  — Police  Power  —  Delegation  of  Legislative 
Powers.  A  California  statute  provided  that,  when  it  appeared  to  the 
commissioner  of  labor  statistics  'that  inhalation  of  dust  and  injurious 
gases  in  factories  by  employees  could  be  prevented  by  the  use  of  any 
mechanical  contrivance,  he  should  direct  that  the  same  be  provided. 
Failure  to  comply  was  made  a  misdemeanor.  Held,  the  act  was  uncon- 
stitutional in  that  it  conferred  legislative  power  on  the  commissioner. 
Schaezlein  v.  Cabaniss  (Cal.  1902)  67  Pac.  755. 
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When  a  State  in  the  exercise  of  its  police  power  to  make  reasonable 
health  regulations  delegates  its  legislative  functions  to  and  places 
arbitrary  powers  in  the  hands  of  individuals,  it  ceases  to  be  a  mere 
regulation  and  is  void.  Mayor  etc.  v.  Radecke  (1878^  49  Md.  217  ;  Yick 
Wo  v.  Hopkins  (18S5)  118  U.  S.  356.  The  decisions  last  cited  declared 
void  a  San  Francisco  ordinance  making  the  operation  of  a  laundry  in 
any  wooden  building  without  the  consent  and  license  of  the  board  of 
supervisors  a  misdemeanor.  In  New  York  the  contrary  result  was 
reached  where  a  statute  required  tenement  owners  to  furnish  a  sufficient 
water  supply  on  each  floor  when  and  in  the  manner  directed  by  the 
board  of  health,  failure  to  comply  being  criminal.  Health  Dep't  v. 
Rector,  etc.  of  Trinity  (1895)  145  N.  Y.  32.  The  decision  in  the  principal 
case  is  interesting  as  an  interpretation  of  a  doubtful  statute. 

CoRrORATIONS  —  LIABILITY      OF     STOCKHOLDKRS  —  RIGHTS     OF     CREDITORS. 

The  plaintiff  rendered  professional  services  to  a  corporation.  At  the 
time  of  the  completion  of  his  services  certain  stockholders  of  the  corpora- 
tion had  not  fully  paid  for  their  shares.  The  corporation  having  become 
insolvent,  the  plaintiff  brought  an  action  in  equity  against  these  stock- 
holders to  enforce  his  claim.  Held,  construing  §£  1790,  1791,  1792  of  the 
Code  of  Civil  Procedure,  the  action  of  the  plaintiff  inured  to  the  benefit 
of  all  creditors  of  the  corporation  similarly  situated,  and  therefore,  the 
judgment  should  provide  for  an  accounting  and  an  equal  distribution  of 
the  funds  secured  by  the  judgment  in  the  payment  of  all.  Hallett  v. 
Metropolitan  Messenger  Company  (1902)  69  App.  Div.  258. 

Although  the  plaintiff  might  have  recovered  from  these  defendants  at 
law  without  regard  to  other  creditors,  Weeks  v.  Love  (1872)  50  N.  Y. 
56S,  his  doing  so  might  have  worked  a  hardship,  if  not  an  injustice,  on 
them  ;  and  they  might  have  restrained  him  by  an  equitable  action  until  a 
judgment  for  an  accounting  had  been  rendered  and  a  distribution  made 
among  all  creditors  alike.  Fohl  v.  Simpson  (1878)  74  N.  Y.  137.  But 
having  brought  his  action  in  equity,  it  would  seem  to  follow  that  he 
should  obtain  relief  only  upon  complying  with  the  equitable  rule  of 
equality  as  provided  for  by  this  decree.  The  sections  of  the  code  above 
referred  to  clearly  sustain  the  position  taken  by  the  court. 

Criminal  Law — Penal  Code -Commitment  Warrant,  Held,  (Gray,  J., 
dissenting)  a  commitment  warrant,  containing  no  description  of  the 
crime  charged  beyond  the  statement  that  the  prisoner  was  accused  of 
violating  $  351  of  the  Penal  Code,  was  void.  People  ex  rcl.  Allen  v. 
Hagan  (1902)  170  N.  Y.  46. 

The  section  touching  "  pool  selling,  book-making,  bets,  etc.,"  contains 
"  some  fifteen  different  acts  which  may  be  offences  against  it,"  and 
provides  that  none  of  these  acts  shall  be  a  crime  if  the  law  elsewhere 
provides  for  it  an  exclusive  penalty.  Under  a  similar  statute  and 
warrant,  a  like  conclusion  has  been  reached.  State  ex  rel.  Lewis  v. 
Arnault  (189S)  50  La.  Ann.  1.  At  common  law,  as  well  as  by  the  Code 
Crim.  Proc.  $  214,  the  warrant  must  contain  a  reasonable  description  of 
the  crime  charged,  though  it  need  not  be  described  with  the  minuteness 
of  an  indictment.  Ex  Parte  Rurford  (1806)  3  Cranch  448  ;  Heivett  v. 
Newburyer  (1894)  M1  N.  Y.  538.  Such  words  as  convey  a  definite  idea 
of  the  crime  charged  suffice,  as  "  murder,"  U.  S.  v.  Martin  (1883)  17 
Fed.  150;  "  grand  larceny  in  the  3rd  degree,"  People  v.  Johnson  (1888) 
no  N.  Y.  134;  "treason,"  2  Hawk.  P.  C.  119.  It  is  clear  that  in  the 
principal  case  no  such  idea  could  be  conveyed  by  the  warrant. 

Equity— Specific  Performance — Injunction.  The  plaintiff  took  a  lease 
of  a  plot  of  land  and  assigned  it  to  the  defendant.  There  was  an  agree- 
ment that  a  building  was  to  be  erected,  containing  a  store,  built  accord- 
ing to  certain  specifications,  wljich  the  plaintiff  furnished.  Held,  the 
plaintiff  was  entitled  to  an  injunction  pendente  lite,  forbidding  the  con- 
struction of  the  building  according  to  a  different  plan.  Rackes  v.  Cur- 
ran  (1902)  74  N.  Y.  Supp.  723. 

The  court  recognizes  the  fact  that  the  plaintiff  is  in  effect  obtaining 
the  same  relief  that  he  would  get  by  a  decree  of  specific  performance, 
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admitting,  at  the  same  time,  that  no  such  decree  could  be  granted.  Fur- 
thermore, there  is  no  negative  covenant  in  the  agreement.  The  case  fol- 
lows the  New  York  decisions,  Duff  v.  Russell  (1892)  133  N.  Y.  678; 
Standard  Fashion  Co.  v.  Siegel-tooper  Co.  (189S)  157  N.  Y.  60,  but 
is  wrong  in  principle  and  opposed  to  the  English  view.  See  2  Columbia 
Law  Rkview,  162. 

Evidence — Attempt  to  Incriminate  Defendant.  In  an  action  for  malic- 
ious prosecution  the  plaintiff  offered  evidence  tending  to  show  that  the 
defendant  prosecuted  the  plaintiff  in  revenge  for  the  plaintiff's  failure  to 
give  perjured  testimony.  Held,  the  evidence  was  admissible.  Higlisler 
v.  French  (Mass.  1902)  62  N.  E.  264. 

Since  the  plaintiff,  as  a  matter  of  fact,  did  not  give  the  perjured  tes- 
timony which  the  defendant  solicited  him  to  give,  it  would  seem  that  the 
defendant  did  not  commit  the  crime  of  subornation  of  perjury.  Bishop, 
New  Crim.  Law,  Sth  eel.  £  1197,  2.  Since,  however,  an  attempt  to  commit 
this  crime  is  a  crime  in  itself,  id.  ?  1 197.  3.  the  principle  involved  in  the 
case  is  the  same  as  if-  the  crime  alleged  had  been  committed.  The  evi- 
dence was  received  under  what  was  regarded  as  a  general  rule  that  evi- 
dence of  acts  of  a  defendant  that  are  relevant  to  the  point  in  issue  are  not 
rendered  incompetent  by  the  mere  fact  that  the  acts  are  criminal.  This 
seems  to  be  the  rule  in  Massachusetts.  See  Couunon'u.'ealth  v.  Robinson 
(iSSS)  14S  Mass.  571.  But  since  authorities  hold  that  in  general  such 
evidence  is  inadmissible,  it  would  seem  to  be  better  to  admit  the  evidence 
as  coming  within  one  of  those  exceptions  to  this  rule  which  are  universally 
recognized.     2  Columbia  Law  Rkview,  39-43. 

Evidence — Hearsay — Dying  Declarations.  In  a  trial  for  murder,  the 
State  wished  to  put  in  evidence,  a  paper  written  by  the  deceased  while 
in  possession  of  all  of  his  faculties  and  while  believing  that  he  would 
recover.  This  paper  he  intended  to  sign  only  in  case  of  impending  death 
and,  did  in  fact  so  sign  it  when  he  knew  he  was  about  to  die.  Held,  it 
was  inadmissible  as  a  dying  declaration.  Harper  v.  State  (Miss.  1902) 
31  So.  195. 

•'  The  principle  on  which  this  species  of  evidence  is  received  is,  that 
the  mind,  impressed  with  the  awful  idea  of  approaching  dissolution, 
acts  under  a  sanction  equally  powerful  with  that  which  it  is  presumed 
to  feel  by  a  solemn  appeal  to' God  upon  an  oath."  The  King  v.  Drum- 
mond  (1784)  Leach,  337.  If,  in  the  principal  case,  the  declarant  signed 
his  statement,  fully  realizing  its  effect  and  after  reading  it  over  under- 
standing^, it  would  seem  that  the  decision  cannot  be  sustained.  The 
fact  that  it  was  a  reiteration  of  a  former  statement  should  add  to  its 
weight.  But  if,  on  the  other  hand,  the  act  of  the  declarant,  in  signing 
the  statement,  was  done  without  realizing  its  meaning  and  at  a  time  when 
the  declarant  was  no  longer  in  possession  of  his  faculties,  the  holding  is 
correct.  The  report  of  the  case  is  brief  and  the  facts  are  not  set  out  at 
sufficient  length  to  enable  the  reader  to  determine  the  mental  state  of  the 
declarant. 

Insurance — Restrictions  upon  Liahility  for  the  Agent's  Acts.  An 
application  for  life  insurance  contained  an  agreement  that  no  informa- 
tion received  by  the  medical  examiner  should  be  binding  on  the  company 
and  that  the  one  writing  in  the  answers  and  statements  should  be  the 
agent  of  the  insured.  These  were  made  warranties  of  the  policy.  Cor- 
rect answers  were  given  the  medical  examiner,  who  either  failed  to  enter 
them  or  negligently  made  false  entries.  Held,  the  company  was  liable 
on  the  ground  of  public  policy  and  for  the  reason  that  the  existence  of  the 
relation  of  principal  and  agent  between  the  company  and  the  examiner 
could  not  be  changed  by  an  agreement  between  the  insurer  and  the 
assured.  Sternaman  v.  Metropolitan  Life  Ins.  Co.  (N.  Y.  1902)  62  N. 
E.  762.     See  Notes,  p.  326. 

Mortgages — Covenant  in  Restraint  of  Redemption.  The  plaintiff, 
holding  a  public  house  under  a  tease  expiring  in  1923,  borrowed  a  certain 
sum  from  the  defendants  in  1897,  and  gave  them  a  mortgage  of  hisprem- 
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ises  to  secure  the  loan.  In  the  mortgage  deed  he  covenanted,  to  the 
intent  that  the  obligation  should  run  with  the  land,  that,  whether  any- 
principal  or  interest  should  or  should  not  be  owing  on  the  security,  he 
would  neither  use  nor  sell  upon  the-premises,  during  the  continuance  of 
his  term,  any  malt  liquors  except  such  as  should  be  bona  fide  purchased 
bv  him  of  the  mortgagees.  Held,  the  covenant  was  a  "clog  "  on  the 
plaintiffs'  equity  of  redemption,  and  therefore  void.  Noakes  &*  Co., 
Limited  v.  Rice  [1902]  A.  C.  24  H.  L.     See  Notes,  p.  331. 

Pleading  and  Practice — Cause  of  Action.  The  plaintiff  collided  with 
an  obstruction  negligently  left  in  the  road  by  the  defendant,  and  his 
person  and  carriage  were  injured.  The  plaintiff  brought  suit  for  his 
personal  injuries,  and,  while  such  suit  was  pending,  recovered  in  a  lower 
court  for  the  injury  to  his  carriage.  Held,  the  injuries  to  the  person  and 
to  the  property  constituted  separate  causes  of  action  and  a  recovery  for 
one  was  not  a  bar  to  the  other.  Sicilian  Asphalt  Paving  Co.  v.  Reilly 
(N.  Y.  1902)  62  N.  E.  772. 

The  theory  of  the  principal  case  is  that  a  cause  of  action  consists  of 
a  violation  of  a  primary  right  and  there  are  as  many  causes  of  action 
as  there  are  primary  rights  violated.  Brunsden  v.  Humphrey  (1884) 
L.  R.  14  Q.  B.  D.  141;  Watson  v.  Texas  &*  Pac.  Ry.  (1894)  8  Tex.  Civ. 
App.  144.  The  great  weight  of  American  authority  is  that  the  injury  is 
the  cause  of  action  and  the  nature  and  number  of  rights  violated  as  a 
result  of  the  act  give  rise  to  different  items  of  damage,  but  that  only  one 
cause  of  action  arises  from  a  single  injury.  King  v.  C.  M.  £r*  St.  P. 
Ry.  (1900)  77  Minn.  104;  Brailhwaite  v.  Hall  (1897)  168  Mass.  38.  The 
technical  reasoning  of  the  theory  in  the  principal  case  cannot  be  refuted 
unless  the  court  will  recognize  a  more  comprehensive  right  than  the  right 
of  person  or  the  right  of  property,  which  will  include  both  of  those  rights 
and  consider  this  larger  right  the  primary  right.  The  court  refused  to 
follow  the  doctrine  announced  in  Howe  v.  Peckham  (1851)  10  Barb.  656 

Pleading  and  Practice — Plea  in  Abatement.  In  an  action  brought  to 
recover  the  purchase  price  of  goods  the  plaintiff  had  been  defeated. 
Pending  his  appeal  he  instituted  proceedings  to  recover  the  goods.  Held, 
a  plea  in  abatement  was  inadmissible.  McCormick  v.  Gross  (Cal.  1902) 
67  Pac.  766. 

A  plea  in  abatement  that  another  suit  is  pending  has  no  application 
to  the  case.  Morris  v.  Rexford  ^1859)  18  N.  Y.  552.  The  defendant 
might  have  moved  to  stay  proceedings  until  the  appeal  was  decided.  Or 
since  an  action  is  considered  pending  until  its  final  determination  upon 
appeal  (Cal.  Code  Civ.  Proc.  §  1049)  the  question  of  election  of  remedies 
might  have  been  raised.     Terry  v.  Hunger  (1890)  121  N.  Y.  161. 

Pleading  and  Practice — Real  Party  in  Interest.  The  plaintiff  held 
a  written  assignment  of  an  itemized  account.  By  a  contemporaneous 
oral  agreement  he  had  promised  to  pay  the  full  amount  thereof,  when 
collected,  to  his  assignor.  Held,  he  was  not  the  real  party  in  interest 
and  could  not  maintain  an  action.  Stewart  v.  Price  (Kan.  1902)  67 
Pac.  553.     See  Notes,  p.  328. 

Pleading  and  Practice — Res  Judicata — Collateral  Attack  on  Judg- 
ment. In  an  action  on  a  judgment  obtained  in  another  State  the  defend- 
ant's answer  set  up  that  the  judgment  had  been  obtained  by  the  collusion 
of  the  plaintiffs  with  the  defendant's  attorney.  Held,  such  a  defence 
was  a  collateral  attack  on  the  judgment  and  therefore  inadmissible. 
Harter  v.  Shut  I  (Colo.  1902)  67  Pac.  911. 

A  domestic  judgment  cannot,  in  most  jurisdictions,  be  attacked  in  any 
collateral  proceeding  on  the  ground  of  fraud.  Krekeler  v.  Ritter  (1875) 
62  N.  Y.  372;  contra,  Phelps  v.  Benson  (1894)  161  Pa.  418.  Under  Art. 
4,  sec.  1  of  the  Federal  Constitution,  as  interpreted  in  Mills  v-  Duryea 
(1813)  7  Cranch,  481,  judgments  of  other  States  are,  as  regards  matters  of 
procedure,  placed  on  much  the  same  plane  as  domestic  judgments;  and  it 
is  reasonable  therefore  that  they  should  likewise  be  exempt  from  collat- 
eral attack  for  fraud.     Christmas  v.  Russell  (1866)  5  Wall.  290  ;  Ambler 
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v.  Whipple  (1891)  139  111.  311.  But  some  courts  of  equity  will  enjoin  a 
suit  on  a  fraudulent  judgment,  Dobson  v.  Pearce  (1854)  12  N.  Y.  156  ; 
Davis  v.  Headley  (1871)  22  N.  J.  Eq.  115,  and  when  equitable  defences 
are  allowed  in  such  jurisdictions  a  plea  of  fraud  will  be  held  good.  Rog- 
ers v.  Gwinn  (1866)  21  Iowa  58.  In  other  cases  it  has  been  laid  down  as  a 
general  doctrine  that  a  judgment  of  another  State  is  impeachable  for 
fraud.     Coffee  v.  Neely  (1871)  2  Heisk.  304. 

Real  Property — Co-Tenants — Adverse  Title.  The  plaintiff's  assignor 
was  tenant  in  common  of  a  mining  claim  X  with  the  defendants,  and  upon 
discovering  that  the  apex  of  the  vein  of  this  claim  lay  within  claim  Y,  pur- 
chased part  of  the  latter  and  transferred  it  to  the  plaintiff,  a  purchaser  for 
value  with  notice,  who,  having  subsequently  acquired  the  remainder  of 
claim  Y,  sued  the  defendants  for  the  value  of  the  ore  mined  in  claim  X 
and  for  an  injunction.  Held,  the  purchase  of  the  adverse  title  or  claim 
inured  to  the  benefit  and  protection  of  the  common  property  and  such  title 
was  held  in  trust  for  the  other  co-tenants,  if  they,  in  a  reasonable  time, 
claimed  the  benefit  thereof  by  payment  or  offer  to  pay  their  proportion 
of  the  purchase  price.  Cedar  Canon  Mining  Co.  v.  Yarwood  (Wash.  1902) 
67  Pac.  749. 

The  owner  of  a  mining  claim  has  title  to  all  veins  or  lodes,  the  apex 
or  top  of  which  lies  within  the  surface  lines,  and  he  may  follow  these 
veins  outside  of  the  side  lines  extended  vertically  "  between  vertical 
planes  drawn  downward  through  the  end  lines."  §  2324  U.  S.  Rev.  Stat. 
(1872);  Iron  Silver  Alining  Co.  v.  Elgin  Mining  Co.  (1886)  118  U.  S.  196. 
A  co-tenant  by  purchasing  a  title  or  claim  adverse  to  the  common  prop- 
erty cannot  assert  such  against  the  other  tenants  in  common,  freeman 
on  Co-tenants,  §  154;  Downer  v.  Smith  (1866)  38  Vt.  464;  Boyd  v.  Boyd 
(1898)  176  111.  40.  Such  title  is  held  in  trust  for  the  other  co-tenants  if 
they,  in  a  reasonable  time,  claim  the  benefit  of  the  purchase  by  payment 
or  offer  to  pay  their  proportion  of  the  purchase  price.  Titsivorth  v.  Stout 
(1868)  49  111.  78;  Keller  v.  Auble  (1868)  58  Pa.  St.  410. 

Real  Property — Covenants  Running  with  the  Land — Re-assignment. 
The  plaintiffs'  testator  and  the  assignors  of  the  defendants  made  a  lease 
containing  covenants  that  the  lessees  *  *  *  and  assigns  would  not 
assign  the  lease  without  the  written  consent  of  the  lessor  *  *  *  and 
assigns.  The  lease  with  the  consent  of  the  lessor  was  assigned  to  the 
defendant  who  was  about  to  re-assign-  to  the  original  lessee.  The  plaintiff 
sought  to  restrain  the  defendant  by  an  injunction.  Held,  an  injunction 
would  lie,  as  this  covenant  ran  with  the  land  and  a  re-assignment  to  the 
former  lessee  would  constitute  a  breach.  McEacham  v.  Colten  et  al. 
(1902)  170  N.  Y. 

Covenants  not  to  assign  without  consent  of  the  lessor  run  with  the  land. 
2  Woodfall,  Landlord  and  Tenant  656;  Williams  v.  Earle  (1868)  9  B.  &  S. 
740.  But  such  covenants  are  not  regarded  with  favor  by  the  courts  and  are 
construed  most  strongly  against  the  lessor.  1  Taylor,  Landlord  and  Ten- 
ant, 350.  In  some  jurisdictions  where  the  lessor's  consent  to  the  original 
lessee  is  regarded  as  continuing  the  lease  maybe  re-assigned  to  him  with- 
out the  lessor's  consent.  McCormick  v.  Stowell  (1S85)  138  Mass.  431. 
This  last  doctrine  was  expressly  repudiated  by  the  court  in  the  principal 
case  which  is  to  be  supported  on  principle,  since  in  many  cases  the  lessor, 
to  prevent  hardship,  would  expressly  refuse  to  consent  to  the  original 
lessee  as  tenant. 

Real  Property — Surface  Water.  On  the  lower  line  of  a  lot  sloping  to 
the  adjoining  street,  the  defendant  built  a  retaining  wall  for  a  house,  in 
which  at  intervals  were  "weep  holes"  for  the  escape  of  surface  water, 
which  previously  had  flowed  from  the  lot  equally  upon  every  part  of  the 
adjoining  area  of  the  street.  It  was  diverted  by  the  "  weep  holes  "  to  cer- 
tain parts  only  of  the  street,  where  it  froze.  The  plaintiff,  lawfully  on 
the  street,  slipped  upon  the  ice  and  was  injured.  Held,  (5  dissenting) 
she  could  not  recover.  Jessup  v.  Bam/ord  Bros.  Co.  (N.  J.  1902)  51  Atl. 
147- 
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In  jurisdictions  not  adopting  the  civil  law  right  of  drainage,  Garland 
v.  Aurin  (1899)  103  Tenn.  555,  one  may  lawfully  prevent  surface  water 
from  coming  upon  his  land.  Barhleyv.  Wilcox  (1S81)  86  N.  Y.  140;  Balt- 
zeger  v.  Ry.  (1898)  54  S.  C.  242.  An  exception  seems  to  exist  in  the  case  of 
railway  embankments.  Ry.  v.  Hackett  (1898)  87  Md.  224.  But  to  change 
the  course  of  surface  water,  after  allowing  it  to  enter  one's  land,  is  a 
tort.  Adams  v.  Walker  (1867)  34  Conn.  351.  In  Boivlsby  v.  Speer 
(1865)  31  N.  J.  L.  351,  relied  on  by  the  court,  it  does  not  appear  whether 
the  diversion  was  by  repulsion  or  after  the  surface  water  had  entered  the 
defendant's  close  ;  and  it  is  conceived  that  the  dissenting  opinion  more 
nearly  accords  with  the  distinction  taken  by  Van  Fleet,  V.  C.,  in  Miller 
v.  Morristown  (1890)  47  N.  J.  Eq.  62  and 48  id.  645.  An  exception  is 
made  where  the  defendant  merely  restores  his  land  to  its  former  natural 
condition.  Gannon  v.  Hargadon  (1866)  10  Allen,  106  ;  Ry.  v.  Wind- 
ham  (1899)  126  Ala.  552,  contra.  Mizell  v.  McGowan  (1897)  120  N.  C. 
134,  is  in  accord  with  the  principal  case. 

Sales — Interest  in  Land — Revocation  of  License.  The  plaintiffs'  in- 
testate had  contracted  orally  to  sell  to  the  defendants  certain  trees   then 

growing  on  his  land,  the  defendants  to  have  the  right  to  enter  and  cut  the 
trees  within  five  years  thereafter.  Before  the  defendants  paid  any  part  of 
the  purchase  price,  the  plaintiffs  brought  suit  to  enjoin  them  trom  cutting 
the  trees.  Held,  the  contract  was  for  the  sale  of  an  interest  in  land  and 
therefore  passed  no  title  and  was  invalid  under  the  statute  of  frauds, 
and,  as  the  license  given  to  defendant?,  to  enter  was  revocable,  the  plain- 
tiffs were  entitled  to  an  injunction.  Garner  v.  Mahoney  (Iowa,  1902)  88 
N.  W.  828. 

A  sale  of  growing  trees  is  a  sale  of  an  interest  in  land  according  to 
American  authorities.  Green  v.  Armstrong  (1845)  1  Denio,  550.  The 
cases  contra,  such  as  Clafiin  v.  Carpenter  (1842)  4  Mete.  580:  Leonard 
v.  Medford  (1897)  85  Md.  666,  maybe  reduced  to  the  distinction  laid 
down  in  the  English  case  of  Marshall  v.  Green  (1875)  1  C.  P.  D.  35,  that 
a  sale  of  trees  to  be  severed  before  deriving  further  subsistence  from  the 
soil  is  to  be  treated  as  a  contract  to  sell  a  chattel,  and  so  not  neces- 
sarily within  the  statute  of  frauds.  On  either  of  the  above  suppositions 
a  parol  sale  of  trees  conveys  no  present  interest  in  them  and  a  license  to 
enter  upon  the  land  and  cut  them  is  revocable  at  any  time  before  it  is 
acted  upon  as  it  is  not  connected  with  any  property  right.      Drake  v. 

Wells  (1865)  11  Allen,  141;  Owens  v.  Lewis  (1S74)  46  Ind.  488;  Fletcher 
v.  Livingston  (1891)  153  Mass.  388.  The  principal  case,  being  a  suit  to 
enjoin  a  trespass,  would  seem  to  be  correctly  decided. 

Sales — Warranty — Option  of  Exchange.  The  defendant  sold  seed 
oats  to  the  plaintiff,  guaranteeing  to  refill  the  order  free  of  charge,  if  the 
seeds  were  not  "  fresh  *  *  *  true  to  name."  The  plaintiff  after  a 
reasonable  inspection  planted  the  seeds  and  upon  discovering  that  they 
contained  a  mixture  of  wild  mustard,  brought  this  action  for  breach  of 
warranty  of  quality.  Held,  the  warranty  to  refill  the  order  precluded 
any  warranty  of  quality  and  no  engagement  for  quality  could  survive 
acceptance.     Bell  v.  Mills  (1902)  170  N.  Y. 

The  first  ground  of  this  decision  does  not  follow  the  general  current 
of  authority.  An  express  warranty  does  not  include  any  implied  one 
unless  inconsistent.  Carlton  v.  Lombard.  Ayers  6r*  Co.  (1896)  149  N.  Y. 
137.  A  warranty  to  take  back  articles  net  conforming  to  the  sale  contract 
and  to  give  others,  in  the  absence  of  express  language  or  necessary  impli- 
cation, does  not  prevent  or  render  inconsistent  an  express  or  implied 
warranty  of  quality.  Shupe  v.  Collcnder  (1888)  56  Conn.  489.  The  sec- 
ond part  of  the  decision  represents  the  New  York  doctrine.  Copley  Iron 
Co.  v.  Pope  (1888)  10S  N.  Y.  232.  But  upon  principle  and  authority  the 
better  view  is  that  mere  acceptance  does  not  destroy  the  seller's  engage- 
ment for  quality.  Polhemus  v.  Hciman  (1873)  45  Cal.  573  ;  Gi/more  v. 
Williams  (1894)  162  Mass.  357. 

Statutes — Limitations  upon  Judgment  Creditor's  Bill.  Where  a  judg- 
ment became  outlawed  pending  the  determination  of  a  creditor's  bill,  it 
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was  held  that  the  latter  should  be  dismissed.  Miller  v.  Me  lone  (Okl. 
1901)  67  Pae.  479. 

The  reason  of  the  decision  and  the  authorities  on  the  point  are  stated 
in  McAfee  v.  Reynolds  (1891)  130  Ind.  33.  For  the  purposes  of  the  deci- 
sion a  creditor's  bill  is  merely  an  equitable  levy.  It  is  therefore  clear 
that  if  a  levy  at  law  would  not  prevent  the  running  of  the  statute,  Wells 
v.  Bower  et  al.  (1890)  126  Ind.  115,  the  same  result  would  be  reached  in 
equity.  This  argument  is  further  strengthened  by  the  fact  that  the  lien 
of  a  judgment  is  statutory  and  where  the  legislature  expressly  limits 
the  duration  of  such  lien,  the  courts  cannot  extend  it.  McAfee  v. 
Reynolds,  supra.  The  question  is  not  important  in  New  York  and 
could  apparently  never  arise.     See  §  1377  Code  Civ.  Proc. 

Taxation — Purchase  under  Tax  Sale.  The  plaintiff  was  forced  to 
admit  the  illegality  of  a  tax-deed  upon  which  he  was  suing  the  owner  of 
the  land  in  ejectment.  He  then  claimed  a  judgment  lien  on  the  prop- 
erty for  the  taxes  he  had  paid.  Held,  he  was  entitled  to  that  amount. 
Standard  I>n>.  Co.  v.  Freeman  (Kan.  1902)  67  Pac.  S59. 

At  common  law  the  doctrine  of  caveat  emptor  is  applied  in  its  fullest 
extent  to  tax  sales.  As  in  judicial  sales,  there  is  no  warranty.  Simpson 
v.  Edmiston  (1884)  23  W.  Va.  675.  Everywhere  the  state,  by  express 
statute,  is  given  a  lien  for  unpaid  taxes.  Some  authorities  ascribe  this 
power  to  the  sovereign  as  an  inherent  right  although  it  was  unknown  in 
the  ancient  land  system.  Blackwell,  Tax  Titles,  646.  But  all  agree  that 
legislative  sanction  is  necessary  to  transfer  this  privilege  to  the  purchaser 
under  tax  sales,  and  statutes  to  that  effect  are  not  uncommon.  Kan. 
Laws  1876,  ch.  34  §  142,  applied  in  Fairbanks  v.  Williams  (18S0)  24  Kan. 
16,  which  was  an  unsuccessful  action  of  ejectment  by  the  holder  of  the 
tax-title.  The  application  of  this  rule  clearly  does  not  prejudice  the 
rights  of  the  owner  since  his  remedies  to  remove  cloud  on  title  are  always 
subject  to  payment  of  past  taxes  as  a  condition  precedent  to  equitable 
action  in  his  favor.     Gage  v.  Caraher  (1888)  125  111.  447. 

Torts — Master  and  Servant — Disobedience  of  Orders— Proximate 
Cause.  The  plaintiff's  intestate  was  a  brakeman  on  the  defendant's 
railway.  The  conductor  had  given  him  orders  to  ride  in  a  given  place  on 
the  train.  At  the  time  of  the  accident  the  intestate  had  come  down  from 
train  and  was  walking  beside  the  track,  when  he  was  killed  by  the  falling 
of  a  log  which  the  defendant  had  negligently  piled  on  the  car.  Held, 
there  could  be  no  recovery.  Green  v.  Brainerd  &*  N.  M.  Ry.  Co. 
(Minn.  1902)  88  N.  W.  975. 

The  rule  was  not  intended  for  the  safety  of  the  brakeman.  The 
court  seems  to  have  regarded  disobedience  of  orders  as  negli- 
gence per  se.  But  negligence  presupposes  a  duty  of  taking  care  and 
this  presupposes  knowledge  or  its  legal  equivalent.  The  correct  test  is 
stated  in  the  case  of  Smithwick  v.  Hall  &*  Tepson  Co.  (1890)  59  Conn. 
269,  which  involved  facts  raising  this  precise  point.  There  the  court  said 
that  the  negligent  act  or  omission  of  the  party  injured  must  operate  as  a 
proximate  cause  or  one  of  the  proximate  causes  and  not  merely  as  a  con- 
dition.    See  also  Ford  v.  Fitchbnrg  R.  R.  (1872)  no  Mass.  240. 

Torts — Master  and  Servant — Release.  Held,  a  contract  whereby,  in 
consideration  of  the  defendant's  employing  the  decedent,  his  next  of  kin 
released  the  defendant  from  all  liability  for  the  death  of  the  decedent 
through  the  defendant's  negligence,  should  such  occur,  was  void.  Tar- 
bell  v.  Rutland  R.  R.  (Vt.  1901)  51  Atl.  6. 

It  has  been  suggested  that  such  a  contract  is  void  as  a  fraud  upon  the 
statute  creating  liability  for  death  by  wrongful  act.  The  court,  however, 
put  its  decision  upon  the  ground  'of  public  policy,  and  upon  a  local 
statute  making  the  negligence  of  a  railway,  whereby  human  life  is  lost, 
a  misdemeanor.  Considering  this  case  only  on  the  broader  ground, 
attention  may  be  called  to  the  validity  of  such  contracts  as  exempting 
from  liability  under  the  Employers'  Liability  Acts.  In  England  such 
agreements  are  upheld.     Griffiths  v.  Earl  of  Derby  (1882)  L.  R.  9  Q.  B. 
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D.  357.  In  other  jurisdictions  they  are  repudiated,  K.  P.  R.  R.  v.  Peavy 
(1883)  29  Kas.  169  ;  while  in  New  York,  where  a  railway  can  exempt 
itself  from  the  liability  of  a  carrier  of  passengers,  Bisselt  v.  R.  R.  Co. 
(1862)  25  N.  Y.  442,  and  a  fortiori,  it  should  follow,  from  liability  to  an 
employee,  R.  R.  v.  Bishop  (1873)  50  Ga.  465,  such  contracts  cannot  pro- 
tect from  the  consequences  of  the  local  Employers'  Liability  Acts. 
Simpson  v.  Rubber  Co.  (1894)  80  Hun,  413  ;  Purdy  v.  Ry.  (1891)  125  N.  Y. 
209,  semble. 

Trusts — Claims  of  Creditors — Defaulting  Trustee.  Trustees  had 
carried  on  a  testator's  business  after  his  death  under  a  power  in  the  will, 
and  one  of  them  had  defaulted.  Held,  the  creditors  of  the  business 
were  not,  because  of  such  default,  precluded  from  their  right  to  be  paid 
out  of  the  trust  estate  by  virtue  of  the  trustees'  right  of  indemnity  in 
respect  of  debts  properly  incurred  by  them  in  carrying  on  the  business. 
In  re  Frith  [1902]  1  Ch.  342. 

While  the  right  of  creditors  of  a  business  carried  on  by  trustees  to 
claim  against  the  trust  estate  after  having  unsuccessfully  pursued  their 
remedies  against  the  trustees,  or  in  case  of  the  latter's  insolvency,  has 
long  been  recognized,  the  precise  nature  of  that  right  seems  not  to  have 
been  determined  in  England  until  the  case  of  In  re  Johnson  (1880)  15  Ch. 
D.  548,  where  Jessel,  M.  R.,  held  that  the  right  was  one  of  subroga- 
tion to  the  trustees'  rights  of  indemnity.  Hence,  if  a  trustee  be  in 
arrears  to  the  estate  the  creditor  claiming  through  him  gets  nothing. 
And  this  doctrine  has  met  with  the  approval  of  the  House  of  Lords. 
Dowse  v.  Gorton  [1891]  A.  C.  190.  But  where  one  or  more  of  the 
trustees  have  clear  accounts,  there  seems  to  be  nothing  to  prevent  the 
creditors  from  obtaining  relief  from  the  trust  estate.  The  principal  case 
appears  to  be  one  of  first  impression  so  far  as  the  application  of  the  prin- 
ciple to  such  a  state  of  facts  is  concerned.  In  the  United  States  the  doc- 
trine of  In  re  Johnson,  supra,  prevails,  save  in  the  two  or  three  States 
which  give  creditors  an  independent  right,  without  regard  to  the  faith- 
fulness of  the  trustee.  Wylly  v.  Collins  (1850)  9  Ga.  223  ;  Mander son's 
Appeal  (1886)  113  Pa.  St.  631.  The  latter  view  seems  to  have  much  to 
commend  it ;  in  the  earlier  cases  the  benefit  and  necessity  of  the  goods 
or  services  were  alone  discussed  and  the  state  of  accounts  not  looked 
into.  For  an  interesting  treatment  of  this  question,  see  (1881)  15  Am. 
L.  Rev.  449. 

Wills — Attorney's  Lien.  An  attorney  who  drew  a  will  and  performed 
other  legal  services  for  a  testator,  retained  possession  of  the  will  and 
refused  to  surrender  it  until  his  account  for  such  services  should  be  paid. 
Held,  he  could  be  compelled  to  produce  the  will.  In  re  Brachers  Will 
(N.  J.  1901)  51  Atl.  63. 

While  decisions  upon  this  point  are  extremely  rare,  such  judicial 
opinion  as  has  been  expressed  favors  the  exclusion  of  testamentary- 
instruments  from  the  operation  of  the  general  rule  which  subjects  all 
papers  in  an  attorney's  hands  to  a  general  lien  for  services  performed. 
In  Georges  v.  Georges  (1811)  18  Ves.  294,  Lord  Eldon  says  he  never 
heard  of  a  lien  upon  a  will  and  denies  the  attorney's  right  after  adverting 
to  the  inconvenience  which  he  thought  would  result  from  a  contrary- 
holding.  And  this  judge  held  to  the  same  effect  in  the  case  of  Batch  v. 
Sy/nes  (1823)  1  Turn.  &  Russ.  87.  Ex  parte  Law  (1834)  2  A.  &  E.  45, 
the  only  other  case  found  which  deals  with  the  question,  contains  dicta  in 
accord. 
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Britton  :  An  English  Translation  and  Notes.  By  Francis 
Morgan  Nichols.  With  an  Introduction  by  Simeon  E.  Baldwin, 
LL.  D.      Washington:  John  Byrne  &  Co.      1901.      pp.  xxvii,  649. 

It  was  a  happy  thought  to  publish  in  convenient  and  inexpen- 
sive form  the  authoritative  hand-books  of  our  early  law.  Glanville,  in 
Beames'  excellent  translation,  has  already  been  given  to  the  profession, 
and  Littleton  and  The  Mirrour  are  to  follow  at  proper  intervals. 
It  is  to  be  hoped  that  the  most  important  and  influential  of  them 
all,   Bracton's  great  work,  will  also  find  a  place  in  the  list. 

The  only  new  thing  about  the  volume  under  consideration 
being  the  introduction  by  Judge  Baldwin,  the  task  of  the  reviewer 
is  a  simple  one.  The  merits  of  Nichols'  translation,  first  published 
in  1865,  are  too  well  known  to  require  extended  comment.  The 
fruit  of  an  elaborate  and  scholarly  rescension  of  the  text,  it  is  not 
only  a  faithful  and  accurate  "Englishing"  of  the  original  treatise, 
but  is  singularly  free  from  those  infelicities  of  expression  and 
awkward  turns  of  phrase  to  which  the  Norman-French  of  the  13th 
century  too  easily  tempts  the  unwary  translator.  In  all  of  these 
respects,  as  well  as  in  the  scholarship  displayed  in  the  reading  of  the 
original,  it  is  vastly  superior  to  the  only  other  English  translation,  that 
of  Robert  Kelham,  a  small  portion  of  which  only  was  published 
about  a  century  earlier.  The  present  edition  is  a  faithful  reprint  of 
the  translation  of  1865,  even  to  Nichols'  notes  and  the  elaborate 
and  careful  index.  For  the  purposes  of  the  present  issue  the  pub- 
lisher was  probably  justified  in  omitting  the  French  text,  as  well  as 
the  elaborate  critical  apparatus  with  which  it  was  accompanied  in 
the  original  edition,  but  it  was  surely  an  error  of  judgment  to  omit 
all  the  notes  referring  to  Britton's  sources  of  information,  and  show- 
ing in  minute  detail  the  derivation  of  the  work.  These  notes, 
derived  from  the  labors  of  Kelham,  and  from  the  learned  commen- 
tary attributed  to  Britton's  contemporary,  John  de  Longueville, 
as  well  as  from  the  researches  of  the  editor  himself,  should  be  par- 
ticularly useful  to  the  law  student,  for  whom  this  work  is  primarily 
intended. 

For  the  introduction  of  Judge  Baldwin,  little  need  be  said, 
excepting  that  it  is  adequate  to  its  modest  purpose — well-informed, 
gracefully  written  and  sufficiently  learned.  It  is,  however,  a  matter 
of  regret  that  it  did  not  fall  within  the  plan  of  the  publisher  to 
reprint  the  more  elaborate  and  learned  introduction  of  Mr.  Nichols — 
by  reason  of  its  fulness,  its  reasonableness  and  nicely  balanced  judg- 
ment, a  most  satisfactory  piece  of  work.  It  would  be  interesting  to 
get  Judge  Baldwin's  grounds  for  his  dissent  from  Mr.  Nichols'  con- 
clusion that  "Britton"  is  a  legal  fiction — one  of  the  many  variant 
spellings  of  the  great  name  which  we  have  corrupted  into  Bracton 
(known  to  his  contemporaries  as  Bratton,  Bretton,  Bretoun  or 
Britton),  and  that  the  treatise  was  the  work  of  an  obscure  clerk  who 
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concealed  his  anonymity  behind  the  gigantic  shadow  of  the  greater 
writer.  Bracton's  name  was  one  to  conjure  with  in  the  centuries 
before  Littleton,  and  we  know  that  his  work  furnished  the  inspira- 
tion as  well  as  the  material  for  more  than  one  lesser  writer.  Judge 
Baldwin's  conclusion  that  the  book,  Britton,  was  probably  the  work 
of  Sir  John  le  Breton,  a  justice  of  Edward  I's  Inquisitorial  Court  of 
Trailbaston,  may,  indeed,  be  true,  but  it  is  hardly  justified  by  any 
facts  recited  by  him.  Indeed,  the  lack  of  any  trustworthy  evidence 
concerning  the  authorship  of  the  treatise  seems  rather  to  point  to 
the  conclusion  reached  by  Nichols. 

Judge  Baldwin's  introduction  calls  attention  to  some  of  the 
curiosities  of  the  law  recorded  by  Britton,  but  omits  to  refer  to  the 
most  curious  of  all  its  provisions,  namely,  the  enumeration  under  the 
head  of  "Larcyns,"  along  with  crimes  of  violence,  of  the  practice  of 
enchantment  by  putting  people  to  sleep  {de  enchaunterie  si  come  de 
ceur  q  endorment  la  gent.  Bk.  I,  24).  Whether  this  indicates  that 
hypnotic  influence  was  known  and  dreaded  as  early  as  the  13th 
century,  or  whether  the  reference  is  to  the  use  of  drugs  (in  modern 
parlance,   "knock-outd  rops  "),  it  is  equally  curious  and  interesting. 

It  is  no  reproach  to  Judge  Baldwin  that  he  has  left  us  as  much 
in  the  dark  as  ever  on  the  vexed  question  of  the  relations  of 
Edward  I  to  this  work.  Is  Britton  a  true  code,  of  the  Justinian 
order,  promulgated  as  a  royal  "constitution",  and  so  having  the 
force  and  effect  of  legislative  enactment  ?  Or  is  it  a  psendo  code, 
prepared  by  authority  of  the  king,  and  deriving  a  certain  weight  and 
sanction  from  its  august  origin  ?  Or,  again,  is  it  a  mere  compilation 
and  arrangement  of  the  law,  a  text-book,  written  by  an  obscure 
lawyer,  who  sought  to  gain  credit  for  his  work  by  the  literary  device 
of  speaking  in  the  royal  name.  To  the  writer  of  this  review,  the  last 
supposition  seems  the  most  probable,  though  both  Judge  Baldwin 
and  Mr.  Nichols  concur  with  Dr.  Brunner  (in  the  Encyklopcedie  der 
Rechtswissenschaft)  in  attributing  to  the  work  a  royal  sanction.  The 
fact  that  it  purports  to  speak  in  the  voice  of  the  King,  who  is  made 
to  "will  and  command"  that  the  laws  set  down  shall  "be  so  used 
and  observed  at  all  points"  "throughout  England  and  Ireland  "  is, 
of  course,  far  from  conclusive  on  the  point  under  consideration, 
while  the  general  esteem  in  which  the  work  has  been  held  by  the  legal 
profession — as  a  little  higher  than  Fleta  and  a  little  lower  than 
Bracton — would  seem  to  render  doubtful  its  unique  claim  to  the 
possession  of  a  commanding  authority.  But  if,  as  Judge  Baldwin 
believes,  it  have  such  authority,  it  is  hardly  open  to  criticism  for  its 
"  steady  endeavor  to  guard  and  magnify  the  royal  prerogative"  and 
for  assuming  a  less  "  manly  "  and  independent  tone  than  that  em- 
ployed by  Bracton,  who  spoke  not  as  one  having  authority  but  as 
one  of  the  scribes  of  the  law. 

But  whatever  the  source  and  nature  of  its  authority,  the  work 
before  us  is  no  mere  abridgment  or  compilation  drawn  from  the 
stores  of  Bracton's  learning,  but  an  independent  treatise  on  the  law 
of  its  time,  full  of  interest  and  value,  and  to  be  heartily  com- 
mended to  all  serious  students  of  our  legal  system.      It  remains 
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only   to  say  that  the  form  of  the  book — in  size,  typography  and 
accuracy  of  proof-reading — leaves  little  to  be  desired. 

Handbook  of   Admiralty  Law.     By  Robert  M.   Hughes.     St. 
Paul:  West  Publishing  Co.      iqoi.     pp.  xxvii,  503. 

This  is  another  volume  in  the  Hornbook  Series,  which  seems  to 
have  proved  its  usefulness  by  the  continuance  of  its  publications. 
The  author  is  a  son  of  the  sometime  United  States  District  Judge 
for  the  eastern  district  of  Virginia,  and  is  himself  a  practitioner  at 
the  admiralty  bar  at  Norfolk.  The  basis  of  the  work  is  stated  to 
be  a  series  of  lectures  given  to  the  students  of  the  Washington  and 
Lee  University  during  the  past  few  years.  In  the  preface  the  author 
remarks  the  scant  attention  given  in  the  law  schools  to  the  subject, 
despite  its  constantly  increasing  importance,  and  suggests  that  the 
lack  of  a  text  book  is  probably  the  explanation  of  the  neglect. 
Whether  or  not  by  supplying  this  lack  the  author's  evident  hope 
will  be  fulfilled,  it  is  difficult  to  say.  There  is  no  doubt,  however, 
of  the  fact  that  a  knowledge  of  general  admiralty  principles  has 
hitherto  been  a  matter  of  acquirement  subsequent  to  the  law  school 
instruction.  Of  the  three  leading  law  schools  in  the  country,  Yale 
and  Harvard  only  have  introduced  a  course  on  admiralty  and  that 
within  the  last  two  or  three  years.  Columbia  has  yet  to  take  this 
inevitable  and  much  needed  step. 

As  to  the  present  volume,  it  is  compiled  on  the  now  familiar 
system  of  the  Hornbook  series,  consisting  of  short  statements 
throughout  the  work  of  general  principles  in  black  letters,  always 
more  or  less  a  blemish  to  a  well-set-up  page,  accompanied  by  a 
sometimes  extended  commentary  and  notes.  The  latter  in  this 
instance  include  most  of  the  leading  cases  in  admiralty  decided  in 
the  courts  of  this  country.  It  is  a  matter  of  regret,  however,  that 
fuller  reference  has  not  been  made  to  the  English  decisions  which, 
in  many  instances,  have  furnished  to  us  the  most  carefully  consid- 
ered reasoning  on  many  parts  of  this  interesting  topic  that  the  books 
contain.  The  book  is  admittedly  elementary  in  its  scope,  and  on  that 
account  the  author  does  not  hope  that  the  specialist  will  find  any- 
thing novel  in  treatment,  except  possibly  of  such  topics  as  damages 
for  injuries  resulting  in  death,  or  damages  generally.  But  even 
here,  if  the  simile  be  pardoned,  the  author  does  not  seem  to  be 
treading  on  virgin  soil.  Except  for  the  long-established  principle 
that  allows  apportionment  of  damages  among  two  or  more  blame- 
worthy parties,  and  the  principle  that  contributory  negligence,  in 
personal  injury  cases,  does  not  altogether  preclude  recovery,  it  is 
not  believed  that  the  general  theory  of  damages  in  admiralty  differs 
at  all  from  that  at  the  common  law. 

Besides  the  discussion  of  the  various  principles,  the  author  has 
added  a  short  chapter  on  pleading  and  practice,  and  has  included 
in  the  appendix  the  mariner's  compass,  which  probably  few 
admiralty  lawyers  can  box,  the  international  rules,  the  inland  rules, 
the  lake  rules,  and  others  of  local  application,  and  the  general 
admiralty  rules  of  practice.  Altogether,  the  book  should  prove 
extremely  useful  and  should  fill  a  long-felt  want. 
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It  may  be  remarked,  in  passing,  however,  that  in  tracing  the 
origin  and  history  of  admiralty  law,  the  author  states  that  "the 
voyage  of  the  Argonauts,  the  Trojan  Expedition,  the  wanderings  of 
Odysseus,  though  military  in  the  songs  of  Homer,  were  probably 
as  much  for  exploration  as  for  conquest."  This  seems  calculated 
to  jar,  and  almost  unnecessarily,  the  preconceived  notions  of  chivalry 
and  romance  of  many  who  have  not  been  favored  with  access  to 
the  authorities  with  which  this  author,  doubtless,  is  familiar,  but 
which  he  does  not  quote. 

Studies  in  History  and  Jurisprudence.  By  James  Bryce.  New 
York:  Oxford  University  Press,     xxiii,  926. 

This  is  a  book  to  be  welcomed  equally  by  the  student  of  political 
institutions  and  by  the  lawyer  who  interests  himself  in  the  philos- 
ophy and  history  of  the  law.  It  contains  sixteen  essays,  in  which 
the  comparative  and  historical  methods  are  applied  to  various  topics 
of  public  and  private  law.  Mr.  Bryce  informs  us  in  the  preface  that 
some  of  the  essays  are  based  upon  public  discourses  in  which, 
while  Regius  Professor  of  Civil  Law  at  Oxford,  he  dealt  with  "the 
wider  and  less  technical  aspects  of  his  subject."  And  while  a  por- 
tion of  the  book  may  have  been  written  at  a  later  date,  the  volume 
generally  may  be  regarded  as  the  product  of  Mr.  Bryce's  activity 
during  the  period,  from  1870  to  1893,  when  he  occupied  the  Ox- 
ford chair  of  civil  law.  The  name  of  the  author  is  itself  a  sufficient 
guarantee  of  value  in  point  of  substance  and  of  attractiveness  in 
style  and  manner  of  presentation.  There  is  probably  no  other  per- 
son living  who  unites  qualifications  so  various.  To  his  distinguished 
attainments  as  historian  and  scholar  and  to  his  familiarity  with  both 
Roman  and  English  law,  Mr.  Bryce  adds  practical  experience  at  the 
bar,  in  Parliament  and  in  public  office,  and  a  very  exceptional 
knowledge,  derived  largely  from  personal  observation  and  inquiry,  of 
the  political  institutions  of  almost  all  the  peoples  of  our  own  time. 

As  the  title  indicates,  the  book  is  rather  a  collection  of  studies 
than  a  systematic  treatise.  A  number  of  the  essays  deal  with  public 
or  constitutional  law.  In  one,  for  example,  a  comparative  study  is 
made  of  the  two  types  of  constitutions,  distinguished  by  Mr.  Bryce 
as  "flexible"  (or  common-law)  and  "rigid"  (or  statutory).  In 
another,  the  action  of  centripetal  and  centrifugal  forces  on  political 
constitutions  is  examined.  Several  essays  deal  with  particular  con- 
stitutions, such  as  those  of  the  South  African  republics  (prior  to  the 
war  of  1899),  and  that  of  the  new  Australian  commonwealth.  One 
essay  sketches  the  early  political  and  legal  institutions  of  Iceland. 
Eor  the  student  of  legal  history  Iceland  affords  material  of  excep- 
tional interest.  In  Essay  I  the  Roman  empire  and  the  British 
empire  in  India  are  compared  and  contrasted  in  respect  to  the  mode 
of  development  and  characteristics  of  each.  A  similar  comparison 
between  Rome  and  England  in  respect  to  their  legal  history,  in  dif- 
ferent aspects,  is,  as  will  presently  be  noted,  a  prominent  feature  of 
the  book  and  is  clearly  and  instructively  worked  out. 

The  two  essays  dealing  respectively  with  the  nature  of  the  habit 
of  political  obedience  and  with  the  idea  of  sovereignty  are  perhaps 
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to  be  classified  rather  under  general  political  science  than  under 
jurisprudence.  Other  essays  discuss  topics  of  general  jurisprudence. 
Those  who  have  read  the  recent  articles  of  Sir  Frederick  Pollock  on 
the  Law  of  Nature  in  this  Review  will  be  interested  in  the  essay  in 
which  Mr.  Bryce  deals  with  the  same  subject,  tracing  the  history  of 
the  idea.  The  essay  on  the  relations  of  law  and  religion,  referring 
to  the  institutions  of  Mohammedan  lands  as  the  most  conspicuous 
example  of  a  system  in  which  they  are  identified,  includes  an  inter- 
esting account  of  the  Mohammedan  university  of  Cairo,  and  indi- 
cates the  many  points  of  close  resemblance  between  that  institution 
and  the  mediaeval  universities  of  Europe. 

In  another  essay  the  methods  of  legal  science  are  discussed. 
We  are  reminded  that  the  Roman  jurists,  though  preeminent  for  the 
scientific  quality  of  their  spirit  and  methods,  devoted  very  little 
attention  to  the  theory  or  philosophy  of  the  law.  Little  value  is 
placed  by  Mr.  Bryce  upon  the  metaphysical  or  abstract  treatment 
of  jurisprudence  exemplified  more  particularly  by  certain  German 
writers.  Especially  instructive  is  the  fourteenth  essay,  a  compara- 
tive study  of  the  methods  by  which  the  Roman  and  the  English 
systems  of  law  were  respectively  developed,  through  the  action  of 
jurists  and  magistrates  as  well  as  by  direct  legislation.  In  the  fol- 
lowing essay  the  legal  development  at  Rome  and  in  England  is 
further  considered  with  reference  to  the  historical  influences  that 
determined  it  and  to  the  phases  through  which  it  passed.  Essay  II 
compares  the  extension  of  Roman  and  of  English  law  through  the 
world.  In  the  final  essay  an  interesting  review  is  made  of  the  his- 
tory of  marriage  and  divorce  in  Roman  and  in  English  law;  and 
the  examination  is  extended  to  other  countries.  Of  marked  interest 
are  the  two  appended  papers — the  inaugural  lecture  delivered  by 
Mr.  Bryce  in  1871,  upon  assuming  the  professorship  of  civil  law  at 
Oxford,  and  the  valedictory  lecture,  delivered  when  he  resigned  that 
chair  in  1893.  It  is  a  fact  not  without  historical  significance  that, 
while  the  study  of  the  civil  law  at  Oxford  dates  back  to  the  twelfth 
century,  no  instruction  in  the  common  law  was  provided  there  until 
1756.  The  study  of  Roman  law  in  England  is  the  chief  subject  of 
each  of  these  two  lectures  ;  Mr.  Bryce  emphasizes  its  educational 
value,  even  for  the  English  law  student.  He  reaffirms  in  1893  the 
conviction  expressed  by  him  in  his  inaugural  address,  that  a  student, 
who  has  devoted  his  first  year  to  the  study  of  Roman  law  and  the 
second  and  third  to  the  study  of  English  law,  will  have  acquired  a 
more  thorough  knowledge  of  English  law  than  one  of  equal  ability 
who  has  devoted  the  whole  three  years  to  the  study  of  English  law 
alone.  The  question  suggests  itself  whether  we  may  not,  before 
many  years,  see  the  authorities  of  our  own  institutions  of  legal 
learning  more  generally  introducing  the  study  of  Roman  law  into 
the  curriculum. 

International  Law.  By  George  Grafton  Wilson  and  George  Fox 
Tucker.  New  York,  Boston,  Chicago :  Silver,  Burdett  &  Co. 
1901.      pp.  xxiii,  459. 

Since  the  publication  of  the  last  edition  of  Dr.  Woolsey's  In- 
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troduction  to  International  Law,  so  long  the  standard  text-book 
in  the  schools  of  the  United  States,  there  have  appeared,  in 
this  country  and  abroad,  various  elementary  works  on  the  sub- 
ject, chiefly  designed  for  use  as  students'  manuals.  It  may 
therefore  be  said  that,  in  order  to  justify  its  appearance  in  com- 
petition with  these  current  works,  a  new  book  should  recom- 
mend itself  either  by  originality  of  treatment  or  by  a  discussion  of 
recent  developments  not  to  be  found  in  earlier  treatises.  In  point 
of  originality,  the  volume  before  us  has  no  special  merit.  The 
arrangement  of  the  divisions  of  the  subject  follows  pretty  closely 
that  of  T.  J.  Lawrence,  in  his  Principles  of  International  Law.  On 
the  other  hand,  the  style  is  somewhat  popular ;  and  while  in  vari- 
ous places  principles  are  stated  inadequately,  or  with  too  great  an 
effort  at  conciseness,  in  other  places  they  are  unnecessarily  ex- 
panded. Thus,  the  important  subject  of  domicile,  in  its  relation 
to  enemy  character,  is  disposed  of  (p.  235)  by  a  sort  of  implica- 
tion, in  about  three  lines,  while  five  pages  (165-170)  are  devoted 
to  diplomatic  ceremonial.  The  whole  subject  of  the  Laws  of  War 
is  compressed  into  45  pages,  which  are  almost  exclusively  devoted 
to  the  text  of  the  "Instructions  for  the  Government  of  United 
States  Armies  in  the  Field,"  the  Oxford  Manual,  the  recent  American 
Naval  War  Code,  and  certain  other  documents,  which  are  added 
as  appendices  to  the  volume. 

As  to  recent  developments  of  international  law,  the  authors 
make  suitable  reference  to  the  conclusions  of  The  Hague  Peace 
Conference  on  the  Laws  of  War,  and  to  the  practice  of  the  United 
States  and  Spain  in  the  late  war.  But  we  find  no  reference  to  the 
important  case  of  The  Three  Friends,  *  bearing  on  the  subject  of 
insurgency,  nor  to  the  cases  of  the  Paquete  Habana,  and  the  Lola, 
commonly  known  as  the  Spanish  Fishing  Smacks  Case2.  We  are 
glad  to  note  among  appendices  a  few  forms  illustrating  procedure 
in  prize  cases. 

On  the  whole,  the  book  may  prove  to  be  serviceable  in  high- 
schools  and  academies,  but,  without  much  revision,  it  must  be  con- 
sidered too  elementary  to  supply  the  needs  of  students  in  colleges 
and  law  schools. 

Reviews  to  follow  : 
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Woodruff.     New  York  :     Baker,  Voorhis  &  Co.     1900.     pp.  xiii,  591. 
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Newton  Thorpe.  Chicago:  Callaghan  &  Co.  1901.  pp.  xxi,  595;  xix, 
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CORPORATIONS  AT  HOME  AND  ABROAD. 

"  A  corporation  can  have  no  legal  existence  out  of  the 
boundaries  of  the  sovereignty  by  which  it  is  created.  It 
exists  only  in  contemplation  of  law,  and  by  force  of  the 
law  ;  and  where  that  law  ceases  to  operate,  and  is  no  longer 
obligatory,  the  corporation  can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty."  So  wrote  Chief  Justice  Marshall  in 
Bank  of  Augusta  v.  Earle. l  One  unlearned  in  the  law, 
reading  these  words  for  the  first  time  and  noting  the  many 
corporations  now  in  existence,  which  are  organized  under 
the  laws  of  one  State  but  have  their  executive  offices  and 
all  or  much  of  their  property  and  do  all  or  much  of  their 
business  in  another  State  or  other  States,  might  naturally 
think  that  there  had  been  a  notable  change  in  the  law  since 
the  days  of  the  great  Chief  Justice. 

A  company,  organized  for  the  purpose  under  the  laws 
of  New  Jersey,  carries  on  a  department  store  in  New  York 
City.  Its  place  of  business  is  here;  the  meetings  of  its 
directors  are  held  here ;  here  its  officers  and  its  employes 
do  their  work  ;  here  its  customers  are  dealt  with,  its  goods 
are  displayed,  sold,  distributed  and  paid  for.  Once  a  year 
its  stockholders,  usually  by  proxy,  meet  in  New  Jersey  and 
elect  directors;  there  it  has  a  nominal  office  and  an  agent, 
who  does  no  business,  and  it  pays  a  yearly  tax.     Or,  if  the 

'13  1'et.  519. 
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case  be  changed  by  substituting  West  Virginia  for  New 
Jersey  as  the  State  of  incorporation,  it  may  be  true  that  no 
incorporator,  stockholder,  director  or  officer  of  the  corpo- 
ration ever  has  been  or  ever  expects  to  be  within  "  the 
boundaries  of  the  sovereignty  by  which  it  is  created."  Yet 
we  are  told  that  the  corporation  has  no  legal  existence  out 
of  such  boundaries;  there  it  dwells  and  thence  it  cannot 
migrate.  The  uninstructed  might  admit  the  last  item  of 
the  proposition,  that  such  company  could  not  migrate  from 
New  Jersey  or  West  Virginia,  upon  the  ground  that  it  did 
not  seem  ever  to  have  been  there  ;  but  the  rest  of  it  would 
seem  to  him  to  be  obviously  untrue.  If  he  looked  into  the 
statute  books  he  would  find  much  to  strengthen  this  view. 
He  would  find  provisions  for  licensing  foreign  corporations, 
for  taxing  them,  provisions  requiring  reports  to  be  made  by 
them,  provisions  enabling  them  to  take  title  to  property, 
provisions  as  to  their  suing  and  being  sued  in  the  courts. 
Under  the  Federal  statutes  he  would  learn  that  a  corpora- 
tion may  be  "found  "  and  jurisdiction  acquired  over  it  in  a 
district  outside  of  the  State  of  its  incorporation.  He  would 
find  here  and  there  statutes  applying  in  terms  to  foreign 
and  domestic  corporations  alike,  making  no  distinction  be- 
tween them.  In  New  York  and  New  Jersey,  at  least,  he 
would  find  statutes  authorizing  the  organization  of  corpora- 
tions to  construct  and  operate  railroads  wholly  out  of  the 
State.  Surely  the  activities  of  a  corporation,  the  evidences 
that  it  is  a  living  body,  are  not  confined  within  the  bound- 
aries of  the  State  of  its  incorporation.  How,  then,  can  it  be 
said  that  its  legal  existence  is  so  confined?  Does  legal  ex- 
istence wholly  differ  from  existence  as  it  is  ordinarily  under- 
stood ?  Or  is  there  some  peculiar  limitation  in  the  meaning 
of  the  word  "  corporation  "  as  used  by  the  courts,  which 
does  not  conform  to  the  common  understanding? 

The  reason  given  foi  the  statement  that  "  a  corporation 
can  have  no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created  "  is,  that  "  it  exists  only 
in  contemplation  of  the  law  and  by  force  of  the  law."  Turn 
back  through  the  opinions  of  the  Chief  Justice  in  search  of 
light  as  to  his  meaning  and  you  will  find  that  in  the  Dart- 
mouth College  case  J  he  defines  a  corporation  as  "  an  artifi- 
^Wheaton  518. 
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cial  being,  invisible,  intangible  and  existing  only  in  contem- 
plation of  law."  Here  then  is  the  key  to  the  mystery. 
When  he  speaks  of  a  corporation,  he  means  something 
which  cannot  be  seen  or  touched,  and,  inferentially,  cannot 
touch.  But  our  layman  is  not  thinking  of  any  such  thing, 
but  of  a  body  of  men  who  see  and  are  seen,  touch  and  are 
touched,  a  living  force  in  the  material  world.  He  is  in- 
terested in  what  these  men  are  doing  and  can  do,  in  the 
question  whether  they  are  or  are  not  confined  in  their 
activities  within  any  bounds.  He  knows  that  neither  lay- 
man nor  lawyer  can  think  of  the  activities  of  corporations 
except  as  the  activities  of  living  men.  He  knows  that  legis- 
lation cannot  really  create,  but  can  only  regulate.  And 
when  he  appreciates  that  the  statements  of  the  Chief  Justice 
concern  something  which  exists  only  in  contemplation  of 
law,  and  can  neither  be  seen  nor  touched,  he  will,  probably, 
lose  interest  in  them.  He  is  interested  in  the  things  that  are. 
He  prefers  to  deal  with  obvious  fact  rather  than  with  legal 
fancy. 

That  the  idea  of  an  artificial  person,  or  legal  entity, 
created  by  incorporation,  is  a  fiction,  is  beyond  dispute.  It 
is  equally  true  that  this  fiction  has  been  and  still  is  of  very 
great  usefulness  in  the  development  of  the  law  concerning 
corporations.  It  is  no  small  part  of  the  judicial  service  of 
Chief  Justice  Marshall  that  he  in  several  cases  clearly  stated 
and  rightly  applied  this  idea.  But  for  this  conception  the 
law  as  to  corporations  would  now  be  far  behind  its  present 
state,  would  doubtless  be  full  of  confusion  and  uncertainty. 
This  fiction  graphically  expresses  the  essence  of  incorpora- 
tion in  a  way  which  makes  it  easy  to  grasp.  But  it  must 
not  be  lost  sight  of  that  it  is  a  fiction.  Though  useful  as 
an  aid  to  reason,  it  must  not  be  permitted  to  carry  us  beyond 
the  facts. 

Disraeli  described  the  legal  mind  as  "  chiefly  displaying 
itself  in  illustrating  the  obvious,  explaining  the  evident,  and 
expatiating  on  the  commonplace."  Speaking  of  this  de- 
scription, Chief  Justice  Russell  said  :  "  It  was  no  part  of 
his  duty  to  point  out,  how  disastrous  it  would  be,  if  great 
advocates  and  strong  judges  were  to  conduct  the  legal  busi- 
ness of  the  country  without  regard  to  the  obvious,  the  evi- 
dent and  the  commonplace,  which,  however  boring  they 
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may  be  in  private  life  or  in  the  House  of  Commons,  are  the 
sheet  anchors  of  liberty  and  justice  in  courts  of  law,  and 
cannot  be  illustrated,  explained  or  even  expatiated  upon  too 
much."  The  fiction  of  a  legal  entity  created  by  incorpora- 
tion is  a  product  of  a  high  order  of  thought ;  but  useful  as 
it  has  been  and  is,  its  use  must  be  restrained  by  constant 
reference  to  the  evident,  the  obvious  and  the  commonplace  ; 
not  only  that  error  may  be  avoided,  but  also  that  the  con- 
clusions of  the  law  may  seem,  as  well  as  be,  consonant  with 
common  sense. 

That  corporations  are  associations  of  individuals,  is  as 
true  in  law  as  it  is  obvious  to  common  sense.  Special 
charters  read  somewhat  as  follows  :  "  A.  B.  and  C,  their  as- 
sociates and  successors,  are  hereby  made  a  body  corporate, 
etc."  General  incorporation  laws  provide  somewhat  as 
follows:  "  Any  three  or  more  persons,  who  shall  associate 
themselves  together  by  written  articles,  stating,  etc.,  shall, 
upon  filing  such  articles  in  the  office  of  the  Secretary  of 
State  etc.,  become  and  be  a  body  corporate."  The  individ- 
uals named  in  the  special  charters,  or  determined  by  the 
signing  and  filing  of  articles  under  general  law,  become  a 
body  corporate.  These  individuals  and  their  associates 
and  successors,  that  is,  in  case  of  stock  corporations,  the 
body  of  stockholders,  are  the  corporation.  By  incorpora- 
tion they  secure  the  privilege  of  being  regarded  in  law  as 
though  the  body  were  a  separate  legal  entity,  distinct  from 
the  individuals  composing  it.  This  privilege  is  created  by 
law,  by  act  of  the  State,  and  has  force  only  within  the  jur- 
isdiction of  the  State;  that  is,  within  its  boundaries.  By 
fiction  it  is  said  that  in  this  way  the  State  creates  an  arti- 
ficial being.  What  it  really  does  is  to  give  a  privilege  to  an 
association  ol  individuals  to  do  business  as  if  it  were  a  dis- 
tinct entity,  the  chief  incident  being  freedom  of  the  indi- 
viduals from  legal  responsibility  tor  the  acts  or  omissions  of 
the  association.  A  State  can  give  this  privilege  only  within 
its  own  borders.  YY'hether  the  association  shall  have  a  like 
privilege  in  any  other  State  depends  upon  the  will  of  such 
other  State.  Using  the  fiction  again,  the  courts  say  that 
the  artificial  being  created  by  incorporation,  having  lile 
only  by  the  law  of  the  State  ol  incorporation,  exists  by  force 
of  such   law  only  within   the   bounds  of   that   State.     This 
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does  not  mean  that  the  individuals  associated  together 
cannot  act  as  an  association  elsewhere,  but  only  that  this 
peculiar  privilege  acquired  under  the  laws  of  one  State,  is 
inoperative,  by  itself,  in  any  other  State. 

That  an  association  of  individuals  incorporated  in  one 
State  may  go  into  another  State  and  do  business  there, 
would  seem  to  be  beyond  dispute,  if  only  the  agreement  of 
association  permits  it.  It  cannot  secure  the  privilege  of 
doing  business  as  a  body  corporate  in  such  other  State 
without  its  permission.  With  its  permission  it  may  have 
the  same  privilege  in  the  one  State  as  in  the  other.  And, 
theoretically,  the  privilege  may  be  given  by  the  second 
State  to  the  associates  as  a  body  corporate  under  the 
laws  of  the  first  State  or  independently  of  the  fact  that 
the  association  has  become  a  body  corporate  in  the  first 
State. 

To  explain,  suppose  an  association  is  formed  by  an 
agreement,  executed  in  duplicate,  complete  in  itself,  but 
containing  all  that  is  required  under  the  corporation  laws 
of  either  one  of  two  States  ;  and  later,  it  is  decided  to  obtain 
the  privilege  which  incorporation  gives;  may  not  the 
articles  be  filed  and  the  privileges  be  acquired  in  both 
States?  In  each  State  the  privilege  rests  solely  upon  the 
law  of  that  State.  But  the  association  which  has  it,  has  it 
in  like  manner  in  the  one  as  in  the  other.  There  is  nothing 
in  the  nature  of  the  privilege,  that  an  association  shall  be 
looked  upon  in  law  as  an  entity  separate  from  those  com- 
posing it,  which  prevents  such  privilege  being  granted  to 
the  same  association  by  every  State  in  the  Union. 

It  is  perhaps  fortunate,  with  a  view  to  the  regulation  of 
corporations,  that  the  articles  or  certificates  required  to  be 
filed  to  secure  incorporation,  must,  as  a  rule,  make  clear 
the  purpose  of  incorporation  under  the  laws  of  a  single 
State,  so  that  it  might  very  likely  be  impossible  to  find  an 
actual  case  like  that  supposed.  And  this  is  largely  due  to 
the  fiction  of  the  artificial  person  created  by  legislative  act. 
A  person  can  be  created  but  once.  But  the  privilege,  the 
giving  of  which  is  deemed  by  legal  fiction  to  create  an 
artificial  person,  might  be  given  by  each  State  with  refer- 
ence to  its  own  bounds  to  any  association  so  formed  as  to 
be  capable  of  accepting  it  from  each  State.     And  this  pos- 
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sibility,  it  is  believed,  is  worth  thinking  of,  when  seeking 
to  understand  the  essential  nature  of  incorporation  and  to 
keep  the  fiction  of  an  artificial  being  within  proper  bounds. 

That  an  association  of  individuals,  after  acquiring  from 
New  Jersey  the  privilege  which  incorporation  gives,  often 
does — we  might  almost  say,  usually  does — go  outside  of 
that  State  and  do  business,  is  obvious.  And  it  is  equally 
obvious  that  outside  of  New  Jersey,  as  well  as  in  it,  the  as- 
sociates are  not  held  responsible  in  law  for  the  acts  or 
omissions  of  the  body.  It  seems  then  to  have  the  same 
privilege  outside  of  the  State  of  incorporation  as  within  it. 
How  is  this  ?  It  cannot  have  this  privilege  in  New  York 
by  force  of  the  law  of  New  Jersey.  It  gets  it  here  by 
comity,  as  it  is  said.  New  York  by  comity  permits  cor- 
porations of  New  Jersey  to  do  business  as  such  in  New 
York.  Here  again  the  fiction  is  useful.  It  has  aided  much 
in  the  orderly  development  of  the  law.  But  it  is  still 
fiction.  The  reality  is  that  New  York  grants  to  an  association 
which  has  acquired  this  privilege  in  New  Jersey  the  same 
privilege  as  a  matter  of  interstate  courtesy.  Perhaps  the 
word  "grants  "  should  be  avoided.  For  in  real  estate  law 
that  involves  something  of  permanency,  while  the  rules  of 
comity  may  be  abrogated  at  any  time.  The  privilege  is 
held  in  New  Jersey  by  a  grant  which  under  the  Dartmouth 
College  case  is  protected  by  the  Constitution,  except  so  far 
as  the  right  is  reserved  to  recall  or  modify  it.  The  like 
privilege  is  held  in  New  York  only  by  a  permit  which  may 
at  any  time  be  revoked.  But  so  long  as  the  permit  lasts, 
the  association  does  business  in  New  York  in  like  manner, 
with  the  same  limitation  of  individual  responsibility,  as  in 
New  Jersey.  It  is  deemed  in  law  a  body  corporate  in  each 
State,  by  force  of  the  law  of  each  State.  It  is  the  same  as- 
sociation in  both  States  and  has  the  same  privilege. 

Under  the  rules  of  comity,  to  some  extent  strengthened 
by  statute,  a  corporation  of  New  Jersey  is  permitted  to  do 
business  in  New  York.  The  permit  runs  not  to  the  asso- 
ciation independently  of  its  incorporation,  but  to  it  as  a 
body  corporate  under  the  laws  of  New  Jersey,  or,  in  legal 
phrase,  to  the  corporation  created  by  such  laws.  The  per- 
mit has  conditions  attached  ;  but  the  powers  of  the  body 
and  method  of   exercise   thereof,  and   the   limitation  of  the 
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responsibility  of  the  individual  members  are  determined, 
with  reference  to  its  acts  and  omissions  in  New  York  by 
its  New  Jersey  charter.  As  in  the  case  of  individuals,  it  be- 
comes subject  to  different  local  laws  as  it  passes  from  one 
State  to  another.  But  the  law  of  its  being  is  still  the  law 
of  its  origin.  "  Although,  as  a  general  proposition,  a  cor- 
poration must  dwell  in  the  State  under  whose  laws  it  was 
created,  its  existence  as  an  artificial  person  may  be  ac- 
knowledged and  recognized  in  other  States."1  The  arti- 
ficial person  is  that  created  by  the  law  of  the  domicile. 
That  same  artificial  person  may  be  acknowledged  and  rec- 
ognized abroad,  and  when  so  acknowledged  and  recog- 
nized, whether  merely  by  force  of  the  rules  of  comity  or  by 
express  statute,  it  may  do  business  abroad  under  the  same 
general  conditions  as  to  powers  and  liabilities  as  at  home. 
What  its  powers  are  and  how  they  are  to  be  exercised,  and 
to  what  extent,  if  at  all,  its  members  are  responsible  for  its 
acts  or  omissions,  are  determined  both  at  home  and  abroad 
by  its  charter. 

The  association  may  go  away  from  home,  and  as  a 
body  corporate.  Why,  then,  is  it  not  proper  to  say,  in 
accordance  with  ordinary  thought,  that  the  corpora- 
tion may  go  wherever  its  existence  is  acknowledged  and 
recognized?  It  has  its  home  in  one  State;  its  capacities 
and  the  relations  of  its  members  to  it  and  to  its  dealings  are 
determined  by  the  law  of  that  State.  But  it  can  do  business 
away  from  home  under  the  same  conditions,  subject  to  the 
differences  jn  local  laws.  Why,  then,  may  it  not  exist 
abroad  ?  In  St.  Louis  i.  Ferry  Co.,2  Judge  Swayne,  speak- 
ing of  a  corporation,  says  : 

"  It  can  exercise  its  franchises  extra-territorially  only  so  far  as  may  be 
permitted  by  the  policy  or  comity  of  other  sovereignties.  By  the  consent, 
express  or  implied,  of  the  local  government,  it  may  transact  there  any 
business  not  ultra  vires,  and  '  like  a  natural  person  may  have  a  special  or 
constructive  residence,  so  as  to  be  charged  with  taxes  and  duties  and  be 
subjected  to  special  jurisdiction.'  It  is  for  the  local  sovereign  to  prescribe 
the  terms  and  conditions  upon  which  its  presence  by  its  agents  and  the 
conducting  of  its  affairs  shall  be  permitted." 

In  St.  L.  &  S.  F.  R.  Co.  v.  James,3  Judge  Shiras  says  of 
'Christian  Union  v.  Yount,  101  U.  S.  352.      2  1 1  Wall.  423. 
3  161  U.  S.  562. 
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the  presumption  as  to  the  citizenship  of  stockholders  that  it 
"  accompanies  such  corporation  when  it  does  business  in  another  State." 
In  White  v.  Howard,1  Judge  Foster  says : 
"  Now  this  corporation  brings  with  it  from  New  York  its  charter." 

In  Niagara  Fire  Ins.  Co.  v.  Cornell,2  Judge  McPherson 
says  : 

"  These  companies  have  been  by  legislation  invited  to  come  into  the 
state.     They  are  here  and  here  lawfully." 

And  in  R.  R.  Co.  v.  Koontz,3  Chief  Justice  Waite  says 
of  corporations  beyond  the  limits  of  the  states  creating 
them,  as  follows : 

"  If  they  are  recognized  and  permitted  to  do  business  without  limita- 
tion, express  or  implied,  they  carry  with  them  wherever  they  go  all  their 
chartered  privileges  which  can  be  used  away  from  their  legal  home.  Their 
charters  are  the  law  of  their  existence  and  are  taken  wherever  they  go." 

Are  all  these  expressions,  recognizing  that  a  corpora- 
tion may  exist  away  from  home,  erroneous  ?  Surely  they 
are  in  accord  with  the  common  understanding.  Are  they 
not  also  consistent  with  what  Chief  Justice  Marshall  meant 
in  Bank  of  Augustas.  Earle?  An  association  of  individ- 
uals securing  from  one  State  the  privilege  which  incorpo- 
ration gives,  may  go  into  another  State  and  live  there  under 
like  conditions,  if  it  secures  the  same  privilege  there.  Or, 
to  use  the  fiction,  the  artificial  being  which  by  its  creation 
in  one  State  gets  no  right  to  live  elsewhere,  may  yet  live 
elsewhere,  exercise  its  powers  elsewhere,  if  only  the  local 
sovereign  permits.  It  is,  by  fiction,  the  same  legal  person, 
wherever  its  existence,  acquired  in  the  home  State,  is  ac- 
knowledged and  recognized  and  permitted. 

The  corporation  at  home  is  subject  to  all  the  laws  of  the 
home  State — general  laws  as  well  as  the  laws  which  make 
up  its  charter.  Away  from  home,  wherever  its  existence 
is  recognized,  it  still  looks  to  its  charter  for  its  powers  and 
as  to  the  management  of  its  affairs,  but,  like  a  natural  per- 
son passing  from  one  State  to  another,  it  becomes  subject 
to  a  different  body  of  general  law. 

In  White  v.  Howard,4  it  is  said  : 

"  Now  this  corporation  brings  with  it  from  New  York  its  charter,  but 
does  not  bring  with  it  the  New  York  Statute  of  Wills  and  cannot  bring  it 
to  be  recognized  as  law  within  this  jurisdiction." 

'38  Conn.  361.     2  no  Fed.  816.     s  104  U.  S.  5.     *  38  Conn.  361. 
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The  usury  law  of  Connecticut  does  not  limit  a  Connect- 
icut company  in  making  loans  in  Illinois.  But  the  limita- 
tions of  its  charter  are  operative  wherever  the  corporation 
is  permitted  to  do  business,  because  by  it  is  created  the 
artificial  being  to  which  the  permit  runs. 

Corporations  are  persons  within  the  meaning  of  the  14th 
amendment  to  the  Federal  Constitution.1  Corporations 
permitted  to  do  business  in  a  State  other  than  that  of  their 
domicile,  being  recognized  in  such  other  State,  are  held  to 
be  "  persons  within  its  jurisdiction  "  so  as  to  be  entitled  to 
the  equal  protection  of  its  laws  under  that  amendment.2 
A  State  may  forbid  the  entrance  of  foreign  corporations, 
but  when  they  are  within  its  bounds  by  its  permission,  the 
State  cannot  deal  with  them  as  it  pleases.  Conditions  of 
the  permission  may  be  imposed  ;  license  fees  may  be  re- 
quired as  a  condition  of  coming  or  staying  in.  But  as  to 
general  laws,  tax  laws,  police  regulations  and  the  like,  being 
lawfully  within  the  State,  they,  equally  with  domestic  cor- 
porations and  natural  persons,  are  entitled  to  the  protection 
of  the  State  and  Federal  Constitution. 

Of  franchises,  the  only  one  which  goes  with  the  corpora- 
tion when  it  goes  abroad,  is  that  of  corporate  existence.  If 
at  home  it  is  given  the  franchise  of  operating  a  railroad  or 
a  ferry,  such  franchise  is  of  no  effect  abroad.  The  charter 
may  give  the  company  the  capacity  to  acquire  franchises 
abroad,  but  cannot  give  such  franchises.  As  with  the  cor- 
porate franchise,  one  State  might  in  terms  give  to  a  foreign 
corporation  like  franchises,  for  the  operation  of  railroads  or 
the  like,  as  it  is  given  at  home.  But  this  is  rarely,  if  ever, 
done.  So,  for  example,  if  question  arises  whether  a  cor- 
poration organized  in  one  State  and  owning  and  operating 
a  railroad  in  another  may  sell  or  mortgage  its  railroad  with 
its  franchise  of  owning,  maintaining  and  operating  the 
same,  reference  must  be  had  to  the  law  of  the  former  as  to 
its  capacity  to  hold  and  dispose  of  such  property,  and  to 
the  law  of  the  latter  as  to  the  alienability  of  such  franchise. 

A  railroad  company  operating  a  railroad  in  two  States 
must  get  its  franchises  of  operating  the  railroad  from  each 
State  with  reference  to  the  part  of  the  road   lying  therein. 

1  Gulf  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S.  156. 

2  Niagara  Fire  Ins.  Co.  v.  Cornell,  1 10  Fed.  816. 
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But  its  iranchise  of  corporate  being,  or  in  other  words,  its 
corporate  charter,  may  come  from  only  one  of  them,  this 
franchise  being  recognized  in  the  other.  The  New  York 
and  New  Haven  Railroad  Company,  a  Connecticut  corpo- 
ration, acquired  a  railroad  franchise  in  New  York.  The 
State  of  New  York  alone  could  grant  such  franchise.  But 
the  grant  in  no  way  changed  the  corporate  character  of  the 
company,  although  it  involved  a  recognition  in  New  York 
of  the  corporation  created  by  Connecticut. 

A  railroad  company  is  sometimes  organized  under  the 
laws  of  two  States,  as  when  purchasers  at  foreclosure  sale 
of  a  road  in  two  States  reorganize  under  the  authority  of 
both  States,  or  when  companies  of  different  States  are  con- 
solidated under  like  authority.  What  is  the  result  ?  Is 
there  then  but  one  corporation  ?  Or  are  there  two,  one  in 
each  State?  Certainly  there  is  but  one  organization,  one 
body  of  stockholders,  one  board  of  directors,  one  set  of 
officers  and  agents.  All  the  property  is  held  in  one  owner- 
ship and  is  so  dealt  with.  If,  for  example,  it  is  proposed  to 
mortgage  the  entire  road,  the  mortgage  will  be  authorized 
by  a  single  vote  of  a  single  board  of  directors,  and,  if  nec- 
essary, by  vote  of  a  single  meeting  of  stockholders,  and 
will  be  executed  by  a  single  act  of  the  company  through 
its  officers.  In  no  respect,  apparent  to  common  sense,  is 
there  any  duality  of  existence  here,  but  a  single  entity 
seems  to  be  exercising  functions  in  two  States.  Is  there 
any  reason  why  the  law  should  take  a  different  view?  If 
the  fiction  of  an  artificial  being  created  by  incorporation 
be  used  in  connection  with  a  company  so  organized,  does 
it  drive  us  to  a  conclusion  contrary  to  the  facts  ?  If  so, 
there  would  seem  to  be  something  the  matter  with  the 
fiction.  But  does  it?  One  State  says  that  a  company  shall 
be  deemed  a  body  corporate,  and  fiction  says  that  thus  an 
artificial  being  is  created  whose  existence  is  co-extensive 
with  the  jurisdiction  of  that  State.  Two  States  say  the 
same  thing  to  the  same  company,  and  fiction  says  that  an 
artificial  being  is  created  whose  existence  is  co-extensive 
with  the  jurisdiction  of  the  two  States  together.  The  one 
fictitious  assertion  seems  as  reasonable  as  the  other.  But, 
it  is  asked,  can  two  States  join  in  an  act  of  creation  ?  There 
is  no   need  of   answering  this  conundrum.     The   idea  of 
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creation  is  all  fiction,  and  in  the  realm  of  fiction  there  are 
no  constitutional  limitations.  To  quote  from  the  old  story  : 
11  This  is  not  a  real  mongoose."  The  one  body,  deemed  to 
be  a  single  body  corporate  in  two  States,  in  each  by  force 
of  its  own  laws,  is  a  reality.  Its  life  is  in  fact  a  single  and 
not  a  dual  life.  If  the  fiction,  adopted  as  an  aid  to  under- 
standing the  nature  of  incorporation,  cannot  be  made,  to  fit 
such  a  case  without  leading  to  a  conclusion  contrary  to  the 
facts,  we  had  better  drop  the  fiction  and  stick  to  the 
realities. 

In  R.  R.  Co.  v.  Harris,1  Judge  Swayne,  in  the  opinion 
of  the  court,  says  : 

"  We  see  no  reason  why  several  States  cannot,  by  competent  legisla- 
tion, unite  in  creating  the  same  corporation  or  in  combining  several  existing 
corporations  into  one." 

In  Covington  &c.  Co.  v.  Mayer,3  the  court  holds  a  bridge 
company  organized  under  the  laws  of  two  States  to  be 
"  a  single  corporation  clothed  with  the  powers  of  two  corporations," 
adding  : 

"  It  acts  under  two  charters,  which  in  all  respects  are  identical  except 
as  to  the  source  from  which  they  emanate." 

In  Goodlatte  v.  L.  &  N.  R.  R.  Co.,3  it  is  said  : 

"  Whether  a  corporation  created  by  the  laws  of  one  State  is  also  a  cor- 
poration of  another  State  within  whose  limits  it  is  permitted  under  the 
legislative  sanction  to  exert  its  corporate  powers,  is  often  difficult  to 
determine." 

And  further  recognition  of  the  possibility  of  a  single 
corporation  existing  under  the  laws  of  two  States  is  to  be 
found  in  St.  Louis  &  S.  F.  Ry.  Co.  v.  James4  and  in  L.  N. 
A.  &  Ch.  Ry.  Co.  v.  Louisville  Trust  Co.5  The  New  York 
Court  of  Appeals  has  so  fully  accepted  this  view  as  to  hold 
that  a  company  formed  by  consolidation  under  its  law  and 
that  of  another  State  is  not  "  incorporated  by  or  under  any 
general  or  special  law  of  this  State,"  within  the  meaning 
of  the  statute  requiring  payment  of  a  tax  upon  incorpora- 
tion.6 

It  is  stated  here  and  there,  however,  that  the  contrary 
is  settled  law  (See  Clark  &  Marshall  on  Private  Corpora- 

1  12  Wall.  65.     2  31  Ohio  St.  317.    3  122  U.  S.  391.     *  161  U.  S.  54'. 

5  174  U.  S.  562. 

6  People  v.  N.  Y.  C.  &  St.  L.  R.  R.  Co.,  129  N.  Y.  474. 
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tions,  Sections  117,  362  d.  and  cases  cited).  Such  state- 
ments are  chiefly  based  upon  opinions  in  cases  concerning 
the  jurisdiction  of  the  Federal  courts,  by  reason  of  diversity 
of  citizenship.  We  do  not  need  to  question  the  propriety 
of  the  decisions  in  these  cases,  in  order  to  suggest  caution  in 
applying  the  reasoning  of  the  opinions  in  other  lines.  The 
Supreme  Court  began  by  adopting  a  presumption  that  all 
the  stockholders  of  a  corporation  were  citizens  of  the  State 
which  chartered  it — a  presumption  which  was  rather  arbi- 
trary, and  under  the  conditions  of  to-day  seems  almost 
absurd.  Then  the  presumption  was  made  absolute,  not  to 
be  overborne  by  proof.  In  this  way  the  result  was  reached, 
in  substance,  that  a  corporation  should  be  regarded  as  a 
citizen  of  the  State  of  its  incorporation,  under  the  Federal 
laws  as  to  jurisdiction.  Perhaps  it  might  have  been  better 
if  the  Court  had  simply  said  so  at  the  outset.  The  con- 
clusion seems  unobjectionable.  But  the  reasoning  it  is 
somewhat  hard  to  make  one's  own.  The  opinions  in  the 
latest  cases  indicate  that  the  judges  find  the  same  difficulty 
as  others,  and  are  simply  content  to  stand  upon  the  con- 
clusions and  extend  them  to  new  cases  without  much  regard 
to  the  reasoning,  upon  the  theory  that  in  matters  of  juris- 
diction it  is  more  important  to  be  constant  and  certain 
than  to  be  logically  right.  The  course  of  the  Supreme 
court  on  this  subject  illustrates  the  remark  of  Judge 
Holmes,  that  "  the  life  of  the  law  has  not  been  logic ;  it  has 
been  experience."  We  doubt  whether  any  of  its  judges 
would  commend-  the  reasoning  in  the  opinions  in  these 
cases  for  application  in  other  lines,  for  the  solution  of  other 
questions. 

In  connection  with  the  formation  of  large  companies  to 
consolidate  the  properties  of  existing  corporations  and 
firms,  it  is  quite  common  to  perfect  plans  as  to  properties 
t©  be  acquired  and  business  to  be  done  before  determining 
from  what  State  a  charter  shall  be  procured  ;  and  to  make 
such  determination  in  some  cases  without  much  regard  to 
where  the  company's  operations  are  to  be  carried  on.  No 
doubt  this  seems  strange  to  some.  New  Jersey  is  some- 
times criticised  for  chartering  corporations  to  operate  chiefly 
or  wholly-  in  other  States,  as  though  in  so  doing  it  com- 
mitted a  lfaud  upon  snch  other  States.     Here  again  there 
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seems  to  be  a  misapplication  of  the  fiction  of  the  artificial 
being.  New  Jersey  cannot  give  to  a  company  a  privilege 
which  is  operative  by  itself  in  any  other  State.  If  the 
privilege  exists  in  any  other  State,  it  is  by  force  of  its  own 
law,  the  statutory  law  or  the  rule  of  comity.  If  we  use 
the  fiction,  we  say  that  the  right  of  a  New  Jersey  corpora- 
tion to  do  business  as  such  in  any  other  State  exists  only 
by  permission  of  such  other  State.  The  act  of  New  Jersey 
in  no  way  constrains  the  action  of  other  States.  A  New 
Jersey  company  may  be  excluded  from  any  State  or  ad- 
mitted upon  any  conditions. 

In  the  same  line  of  thought,  it  is  apparent  that  in  each 
State  the  legitimate  basis  of  taxation  against  any  corpora- 
tion is  only  its  property  situated  or  its  business  done  in  the 
State,  or  both.  As  a  matter  of  policy,  this  should  be 
equally  so  in  the  State  of  incorporation  as  in  other  States, 
if  double  taxation  is  to  be  avoided,  or  if  taxation  is  to  bear 
a  reasonable  relation  to  benefit  received  ;  although  as  matter 
of  law  the  personal  property  wherever  situated  and  all 
business  wherever  done  may  be  taxed  against  a  corporation 
in  the  State  in  which  it  is  incorporated,  because  there  it  is 
deemed  to  have  its  domicile.  This  idea  of  domicile  with 
relation  to  corporations,  although  necessary  for  convenience 
as  to  regulation,  jurisdiction,  &c,  is  technical, and  is  an  out- 
growth from  the  fiction  of  artificial  being. 

It  would  be  easy  to  run  out  other  conclusions  from  this 
line  of  thought.  But  it  is  just  as  well  to  stop  here,  letting 
the  reader  follow  out  the  thought  as  he  will.  For  the  aim 
is  to  start  thinking  rather  than  to  convince,  to  suggest 
rather  than  to  demonstrate. 

Thomas  Thacher. 


NOTES    ON    SUITS    BETWEEN    STATES  : 
KANSAS  v.  COLORADO.     II. 

III. 
Kansas  v.  Colorado. 

The  Case  Stated. 

30.  The  bill  of  complaint  in  Kansas  v.  Colorado  recites 
that  the  Arkansas  River  rises  in  Colorado,  runs  a  long 
course  therein,  and  then  traverses  Kansas  in  a  course  of 
three  hundred  and  ten  miles.  It  alleges  that  the  State  of 
Colorado  itself,  and  many  persons  acting  under  its  authority 
are,  even  now,  diverting  such  quantities  of  water  for  irriga- 
tion purposes,  "that  no  water  flows  in  the  bed  of  said  river 
from  the  State  of  Colorado  into  the  State  of  Kansas  during 
the  annual  growing  season,  and  the  underflow  of  said  river 
in  Kansas  is  diminishing  and  continuing  to  diminish."  But 
be  it  noted  that  for  diversions  under  existing  grants  no 
relief  is  sought  in  the  present  suit.  The  gravamen  of  the 
bill  is  the  allegation  that  Colorado  intends  to  maintain 
the  present  diversion  by  renewing  grants  as  they  expire  by 
limitation,  and  to  increase  it  by  new  irrigation  works,  both 
public  and  private.  And  the  bill  asserts  that  if  the  diver- 
sion continues  to  increase,  the  bottom  lands  of  the  Arkansas 
Valley  in  Kansas  "  will  be  injured  to  an  enormous  extent, 
and  a  large  part  thereof  will  be  utterly  ruined,  and  will 
become  deserted,  and  be  a  part  of  an  arid  desert." 

31.  Colorado  demurs  to  the  bill  for  ten  specific  causes. 
The  seventh  and  tenth  allege  defects  in  pleading,  and  are 
not  material  to  this  general  discussion.  The  first  six  causes 
present  the  objection  that  the  bill  does  not  disclose  a  con- 
troversy  between  States,  within  the  meaning  of  the  Federal 
Constitution.  It  is  contended  that  any  injury  resulting 
from  the  acts  complained  of  creates,  at  most,  a  controversy 
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between  persons  in  Colorado  who  actually  divert  water, 
and  persons  in  Kansas  who  suffer  from  the  diversion.  A 
like  contention  was  made  in  Missouri  v.  Illinois,  where  a 
State  sued  on  account  of  threatened  depreciation  of  the 
quality  of  waters  used  by  its  citizens,  a  case  not  substan- 
tially different  from  a  threatened  diminution  of  supply,  but 
the  court  said,  "That  suits  brought  by  individuals,  each  for 
personal  injuries  threatened  or  received,  would  be  wholly 
inadequate  and  disproportionate  remedies  requires  no  com- 
ment "  j1  and  this  ruling  is  even  more  pertinent  here,  for  in 
the  Missouri  case  a  multitude  of  suitors  would  at  least 
have  found  a  single  defendant  in  the  Drainage  Canal 
Corporation,  while  here  a  multitude  must  essay  the  diffi- 
cult, if  not  impossible,  task  of  apportioning  liability  among 
a  multitude  of  defendants  in  Colorado.  Conceding  that  a 
State  cannot  properly  implead  another  when  adequate  relief 
is  otherwise  obtainable,  it  is  not  perceived  that  the  case  at 
bar  should  be  dismissed  on  this  ground,  and  so  we  pass  on 
to  the  question  whether  Kansas  and  Colorado  are  actually 
in  controversy. 

32.  Kansas  first  alleges  injury  to  a  small  tract  of  land,  the 
site  of  a  State  reformatory.  Here  is  a  proprietary  interest 
on  account  of  which  the  State  may  bring  suit,  but,  assum- 
ing for  the  moment  the  liability  of  Colorado,  judgment  on 
this  score  alone  would  be  a  technical  victory  for  Kansas  of 
little  value.  It  would  be  intolerable  to  enjoin  Colorado 
from  bringing  vast  tracts  of  arid  land  into  cultivation,  merely 
to  enable  Kansas  to  raise  vegetables  on  a  reformatory  farm. 

The  real  motive  of  the  suit  lies  in  the  allegation  of 
damage  threatened  to  a  large  section  of  territory  held  in 
private  ownership.  To  avert  this  damage  Kansas  comes 
into  court  as  a  political  corporation  asserting  a  right  to 
protect  its  community.  If  it  be  argued  that  as  a  State 
cannot  collect  debts  due  its  citizens  from  another  State2  it 
cannot  defend  their  landed  interests,  the  sufficient  answer 
in  the  case  at  bar  is  that  the  nature  and  magnitude  of  these 
collective  interests  make  their  preservation  a  matter  of 
public  concern.     And,  if  the  support  of  precise  authority 

1 180  U.  S.  240.     2  Supra,  Sec.  II. 
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be  required  for  this  statement,  it  may'be  found  in  Missouri 
v.  Illinois,  where  the  court  said  : 

"  It  is  true  that  no  question  of  boundary  is  involved,  nor  of  direct 
property  rights  belonging  to  the  complainant  State.  But  it  must  surely  be 
conceded  that,  if  the  comfort  and  health  of  the  inhabitants  of  a  State  are 
threatened,  the  State  is  the  proper  party  to  represent  and  defend  them. 
*  *  *  The  health  and  comfort  of  the  large  communities  inhabiting  those 
parts  of  the  State  situated  on  the  Mississippi  River  are  not  alone  concerned, 
but  contagious  and  typhoidal  diseases  introduced  in  the  river  communities 
may  spread  themselves  throughout  the  territory  of  the  State.  Moreover, 
substantial  impairment  of  the  health  and  prosperity  of  the  towns  and  cities 
of  the  State  situated  on  the  Mississippi  River,  including  its  commercial 
metropolis,  injuriously  affects  the  entire  State."1 

33.  Beyond  the  public  and  private  lands  specified,  there 
is  really  involved  in  this  suit  an  interest  which  we  hope  the 
Supreme  Court  will  place  definitely  among  the  rights  of  a 
State  maintainable  in  interstate  suits— a  peculiar  public 
interest  in  water,  wholly  independent  of  any  private  in- 
terest or  right  therein  that  may  happen  to  be  vested  by 
local  law,  and  which  is  not  limited  by  the  use  actually  made 
of  water  through  diversion,  but  is  defined  so  broadly  that 
it  will  embrace  even  the  maintenance  of  climatic  conditions 
due  to  the  presence  of  water.  Always  a  State  should  be 
competent  to  assert  this  interest,  except  of  course  where  it 
must  yield  to  Federal  power  in  respect  of  navigation.2 

I  conclude  that  the  pleadings  in  the  case  at  bar  present 
a  controversy  between  States.  Kansas  properly  complains 
as  well  in  its  political,  as  in  its  proprietary  capacity;  Colo- 
rado is  properly  impleaded,  because  the  diversions  of 
water  complained  of  are,  and  can  be  effected  only  through 
State  authorization. 

The  Governing  Principle. 

34.  Kansas  and  Colorado  are  now  joined  in  controversy, 
and  it  is  material  to  determine  the  governing  rule.  This  in- 
quiry necessitates  an  appreciation  of  some  elementary  prin- 
ciples of  the  law  of  waters  affecting  States  of  the  Union 
both  in  their  domestic  administration  and  in  their  relations 
to  the  Federal  Government  and  to  other  States.  Of  tin- 
first  case  it  is  sufficient  to  say   that,  of  course,  State  con- 

1  180  U.  S.  241.     2  Infra  Sec.  34. 
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trol  over  waters  in  respect  of  persons  and  property  within 
its  jurisdiction  is  determined  by  State  laws. 

Whatever  may  be  the  power  of  a  State  in  respect  of 
waters  it  must  be  exercised  in  subordinationjto  that  Federal 
authority  derived  from  the  commerce  clause  of  the  Con- 
stitution. 

"  The  jurisdiction  of  the  general  government  over  interstate  commerce 
and  its  highways,"  says  the  Supreme  Court,  "  vests  in  that  government  the 
right  to  take  all  needful  measures  to  preserve  the  navigability  of  the 
navigable  water  courses  of  the  country,  even  against  any  State  action."1 

But  in  discussing  the  law  of  waters  suitable  to  the  great 
arid  region  of  the  United  States  we  should  leave  this 
peculiar  Federal  interest  in  suspense.  In  this  region  irri- 
gation is  so  vital,  navigation,  generally  speaking,  so 
negligible  that  the  Federal  Government  is  willing  to  per- 
mit, nay  it  should  be  eager  to  encourage  the  one  with  little 
regard  for  its  effect  on  the  other.  And  the  government 
loses  nothing  by  this  partiality,  for  should  a  State  actually 
divert  waters  to  the  injury  of  navigation  it  may  intervene. 
Indeed  it  appears  that  in  acts  of  Congress  permitting  States 
to  authorize  the  cutting  of  ditches  through  public  lands  the 
privilege  does  not  carry  a  right  to  impair  navigation.2 

35.  Regarding  the  position  of  a  State  in  respect  of 
waters  on  public  lands  of  the  United  States  that  may  hap- 
pen to  lie  within  its  borders  the  Supreme  Court  says: 

"  In  the  absence  of  specific  authority  from  Congress  a  State  cannot  by 
its  legislation  destroy  the  right  of  the  United  States,  as  the  owner  of  lands 
bordering  on  a  stream,  to  the  continued  flow  of  its  waters;  so  far,  at  least, 
as  may  be  necessary  for  the  beneficial  uses  of  the  government  property."3 

But  the  question  remains  whether  these  public  lands  are 
so  intimately  connected  with  the  sovereign,  as  distinguished 
from  the  proprietary  interests  of  the  United  States,  as  to 
lie  beyond  the  reach  of  the  State's  eminent  domain.  Per- 
sonally I  am  of  the  opinion  that  these  lands  are  not  in- 
evitably beyond  the  expropriating  power  of  the  States  for 
all  purposes.4     I  can  conceive  of   cases    where  the  public 

1  U.  S.  v.  Rio  Grande  Irrigation  Co.  174  U.  S.  703. 

2  See  U.  S.  v.  Rio  Grande  Irrigation  Co.,  174  U.  S.  706. 

3  U.  S.  v.  Rio  Grande  Irrigation  Co.,  173  U.  S.  703. 

4  See  The  Law  of  Eminent  Domain,  Sec.  59. 
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needs  of  a  State  should  be  held  superior  to  the  proprietary 
interests  of  the  United  States.  But  the  point  has  not  been 
determined  by  the  Supreme  Court,1  and  it  is  not  necessary 
to  discuss  it  here. 

36.  Coming  to  the  measure  of  control  over  waters 
which  one  State  can  maintain  against  another,  we  find  that 
in  the  case  at  bar  Colorado  arrogates  the  right  to  utilize 
every  drop  of  water-  in  that  section  of  the  Arkansas  River 
basin  lying  within  the  State,  regardless  of  the  effect  upon 
Kansas.  This  position  is  not  merely  a  legal  inference 
from  the  filing  of  a  demurrer,  and  thus  admitting,  tech- 
nically, the  truth  of  the  facts  alleged  in  the  bill  of  com- 
plaint: It  is  affirmed  in  the  following  causes  of  demurrer: 

"  Eighth:  Because  the  acts  and  injuries  complained  of  consist  in  the 
exercise  of  rights  and  the  appropriation  of  water  upon  the  national  domain 
in  conformity  with,  and  by  virtue  of  divers  acts  of  Congress  in  relation 
thereto.  Ninth:  Because  the  Constitution  of  the  State  of  Colorado  declar- 
ing public  property  in  the  waters  of  its  natural  streams,  and  sanctioning  the 
right  of  appropriation  was  enacted  pursuant  to  national  authority,  and 
ratified  thereby  at  the  time  of  the  admission  of  the  State  into  the  Union." 

So  far  as  the  eighth  cause  refers  to  present  diversions 
of  water  it  is  to  be  noted  that  the  suit  of  Kansas  is  not 
aimed  at  any  irrigation  interests  in  Colorado  which  may  be 
defined  as  "  vested,''  and  in  this  discussion  we  shall  not 
consider  at  length  such  interests  in  either  State,  being 
concerned  chiefly  with  the  public  matter  in  controversy. 

So  far  as  the  eighth  cause  insinuates  that  Congress,  in 
authorizing  diversions  of  water  on  the  public  domain,  con- 
fers upon  a  State  a  right  exclusive  against  other  States,  it 
must  be  objected  that  Congress  does  not,  indeed  it  cannot, 
thus  exalt  one  State  to  the  detriment  of  another.  And  the 
same  objection  rebukes  the  claim,  advanced  in  the  ninth 
cause  of  demurrer,  that  Congress,  by  approving  the  Con- 
stitution of  Colorado,  has  consecrated  a  right  in  the  State 
to  withhold  water  from  its  neighbors. 

Stripped  of  all  support  from  Federal  statutes,  which,  I 
repeat,  cannot  be  invoked  by  one  party  to  an  interstate 
controversy  as  giving  it  legal  advantage  over  another,  it  is 
perceived  that  Colorado  is  really  insisting  that  this  dispute 

1  See  Van  Brocklin  v.  Tennessee,  1 17  U.  S.  161. 
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between  two  States  shall  be  determined  by  the  law  of  one 
— that  the  Constitution  and  statutes  ordained  by  the  people 
of  Colorado  for  their  own  governance  shall  be  accepted  by 
the  Supreme  Court  as  the  ruling  law  in  a  suit  brought  by 
Kansas.     This  position  is  untenable,  as  I  have  shown.1 

37.  Kansas  opposes  to  Colorado's  claim  of  monopoly 
what  we  may  call  a  local  theory  of  law,  as  distinguished 
from  the  general  theory  we  shall  consider  later.  This  local 
theory  is  introduced  by  the  statement  that  the  land  lying 
in  Colorado  and  Kansas,  and  drained  by  the  Arkansas 
River  and  its  affluents  was  brought  within  the  domain  of  the 
United  States,  partly  by  the  Louisiana  Treaty,  and  partly 
by  treaty  with  Texas  ;  that  this  land  was  included  in  the 
Territory  of  Kansas  ;  that,  later,  a  part  was  included  in  the 
State  of  Kansas  and  the  remainder  in  the  Territory,  after- 
wards the  State  of  Colorado.  It  is  alleged  that  under  the 
sovereignty  of  the  United  States  the  land  became  subject 
to  the  common  law,  and  especially  to  the  general  rule  that 
every  riparian  owner  is  entitled  to  the  continued  natural 
flow  of  a  stream.  And  it  is  argued  that  when  a  section  of 
United  States  territory  is  once  subjected  to  this  common 
law  rule  the  subsequent  drawing  of  State  lines  across  it 
leaves  the  old  rule  still  effective  as  between  the  new  States. 
Even  assuming  that  this  argument  would  lead  to  a  just 
decision  in  the  case  at  bar  I  am  not  sure  that  it  would  furnish 
a  rule  applicable  throughout  the  republic.  Suppose  that 
after  the  Territories  of  New  Mexico  and  Arizona  are 
admitted  to  statehood  a  controversy  like  Kansas  v.  Colo- 
rado should  arise  between  them,  and  it  was  found  that 
the  common  law  rule  did  not  prevail  in  that  section  of 
country  prior  to  the  admission  of  the  States.  Should  the 
complaining  State  fail  for  this  reason?  If  so,  there  is  no 
uniform  rule  for  the  determination  of  interstate  contro- 
versies in  respect  of  waters.  Yet  a  uniform  rule  is  cer- 
tainly desirable,  and  I  believe  that  it  is  imperative,  for  the 
reason  that  the  constitutional  equality  of  the  States  requires 
that  each  subject  of  controversy  shall  be  determined  by  a 
general  principle  of  law,  so  that  like  rights  and  duties  shall 
be  attributed  to  each  State.2 
1  Supra,  Sec.  26.     2  Supra,  Sec.  25. 
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38.  What  general  principle  should  the  Supreme  Court 
announce  as  the  governing  rule  in  Kansas  v.  Colorado? 

"  The  unquestioned  rule  of  the  common  law,"  says  the  court  in  a 
recent  case,  "  was  that  every  riparian  owner  was  entitled  to  the  continued 
natural  flow  of  the  stream  *  *  *  While  this  is  undoubted,  and  the 
rule  obtains  in  those  States  of  the  Union  which  have  simply  adopted  the 
common  law,  it  is  also  true  that  as  to  every  stream  within  its  dominion  a 
State  may  change  this  common  law  rule,  and  permit  the  appropriation  of 
the  flowing  waters  for  such  purposes  as  it  deems  wise."  l 

In  several  States  and  Territories  this  common  law  rule 
has  been  superseded  by  what  is  called  the  doctrine  of 
appropriation,  the  gist  of  which  seems  to  be  that  the  first 
comer  may  divert  as  much  water  from  a  stream  as  is  neces- 
sary for  the  development  of  his  mining  or  agricultural 
lands,  whether  these  are  adjacent  to  the  stream  or  not,  and 
later  comers  acquire  rights  in  the  order  of  priority. 

The  Court  will  find  no  proper  rule  in  a  strict  adherence 
to  either  of  these  doctrines.  Approval  of  the  common  law 
might  bar  a  State  from  a  reasonable  use  of  water  for  irri- 
gation. Approval  of  the  law  of  prior  appropriation  would 
encourage  interstate  races  for  water  prizes,  contrary  to  the 
fraternal  purpose  of  the  Federal  compact.  Furthermore, 
this  law  might  permit  a  lower  State  to  assert  against  an 
upper  one  a  right  to  receive  only  so  much  water  in  a  stream 
as  is  actually  diverted  from  the  stream.  Such  a  rule  would 
be  unfair,  even  in  the  arid  regions.  In  the  country  at  large 
it  would  be  most  mischievous,  because  it  ignores,  among 
other  things,  the  utility  of  streams  for  the  transportation 
of  logs,  as  natural  drains,  and  their  influence  on  climate. 

39.  From  these  inadequate  theories  of  domestic  law 
we  turn  to  international  law. 

Complaints  by  one  nation  against  another  on  account  of 
diversion  of  water  are  not  unknown.  Our  State  Depart- 
ment has  complained  to  Great  Britain  of  an  obstruction 
to  the  flow  of  a  stream  in  Maine  caused  by  acts  committed 
in  Canada,  and  to  Mexico  of  the  diversion  of  waters  from 
the  Rio  Grande.2  Mexico  has  complained  of  diversion  on 
this  side  of  the  boundary,  and  our  Senate  has  under  consid- 

U.  S.  v.  Rio  Grande  Irrigation  Co.  174  U.  S.  702. 
Wharton's  International  Law  Digest,  sec.  20. 
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eration  the  appointment  of  a  commission  to  discuss  inter- 
national water  rights  with  Canada. 

The  interesting  point  in  such  cases  is  the  invocation  of 
the  principle  of  a  common  right  in  international  water 
courses.  In  respect  of  navigation  this  right  has  long  been 
asserted  by  enlightened  jurists,  and  throughout  the  greater 
part  of  the  civilized  world  it  is  now  either  respected  on  prin- 
ciple or  secured  by  agreement.  Serious  diversions  of  in- 
ternational streams  have  been  too  infrequent,  perhaps,  to  ex- 
cite much  attention,  but  were  such  a  case  brought  to  arbi- 
tration the  tribunal  would  surely  refuse  to  announce,  as  a 
principle  of  international  law,  that  an  upper  state  is  entitled 
to  divert  all  the  water  from  a  stream.  It  would  probably 
affirm  the  right  of  the  state  to  divert  a  reasonable  quantity, 
subject  always  to  the  paramount  interest  of  navigation. 

40.  The  physical  and  political  conditions  which  make 
the  irrigation  of  our  arid  region  so  difficult  an  undertak- 
ing are  nowhere  paralleled  in  a  civilized  country  more 
closely  than  in  Australia,  where,  indeed,  the  union  of  the 
colonies  under  the  Constitution  of  the  new  Commonwealth 
was  partly  inspired  by  the  desire  to  refer  intercolonial  dis- 
putes over  waters  to  a  common  authority.1  A  learned  com- 
mentator on  the  Australian  Constitution  says  : 

"  The  consideration  of  the  extent  of  the  restriction  imposed  upon  the 
Parliament  of  the  Commonwealth  by  section  ioo2  of  the  Constitution  in- 
volves the  consideration  of  the  question  of  the  power  of  a  State  to  authorise 
the  diversion  of  the  waters  of  a  river  flowing  through  it,  or  a  diminution  of 
their  quality,  to  an  extent  which  would  affect  the  rights  of  riparian  pro- 
prietors in  another  State.  There  is  not  any  restriction  directly  and  ex- 
pressly imposed  by  the  Constitution  upon  the  several  States  in  respect  of 
their  use  of  the  rivers  of  the  Commonwealth  for  the  purposes  of  conserva- 
tion or  irrigation,  but  it  would  be  an  anomalous  result  if  each  State  has 
the  power  under  the  Constitution  to  divert  the  water  of  a  river  for  the  bene- 
fit of  the  residents  of  the  State,  or  to  diminish  the  quantity  of  it,  to  the 
detriment  of  the  residents  of  another  State,  whether  the  river  is  navigable 
or  not,  and  that  the  Parliament  of  the  Commonwealth  cannot  for  any  pur- 
pose that  would  be  beneficial  to  all  the  States,  or  to  a  majority  of  them,  do 
the  same  thing.  It  has  already  been  stated  that  the  imposition  of  the 
restriction  imposed  on  the   Parliament  of  the  Commonwealth  by  section 

1Bryce,  Studies  in  History  and  Jurisprudence,  306. 

2  "  The  Commonwealth  shall  not,  by  any  law  or  regulation  of  trade  or 
commerce,  abridge  the  right  of  a  State  or  of  the  residents  therein  to  the 
reasonable  use  of  the  waters  of  rivers  for  conservation  or  irrigation." 
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ioo  implies  that,  in  the  absence  of  any  such  restriction,  Parliament  would 
have  a  larger  power  to  control  the  use  of  the  waters  of  the  rivers  of  the 
Commonwealth  than  that  which  the  Constitution  has  conferred  upon  it  ; 
and  the  terms  in  which  the  restriction  is  imposed  indicate  that  such  larger 
power  would  be  exercisable  by  the  Parliament  of  the  Commonwealth  as  a 
part  of  its  legislative  power  with  respect  to  trade  and  commerce  between 
the  States  and  with  other  countries.  But  the  Constitution  has  not  con- 
ferred any  legislative  power  upon  the  States  with  respect  to  such  trade  and 
commerce  ;  and  the  power  of  the  Parliament  of  the  Commonwealth  with 
respect  to  that  matter  is  from  the  nature  of  the  power  necessarily  exclusive. 

If  the  several  States  were  so  many  independent  nations,  any 
interference  in  one  of  the  States  with  the  waters  of  a  river  that 
flowed  through  that  State  and  another  State,  to  an  extent  that  would  pro- 
duce any  damage  to  the  riparian  proprietors  in  the  other  State,  would  be  a 
matter  of  international  complaint  for  which  redress  in  the  last  resort  would 
be  sought  by  war.  But  the  States  of  the  Commonwealth  are  constituent 
parts  of  the  same  nation,  and  any  act  on  the  part  of  any  one  of  them 
which  inflicts  i7ijnry  on  the  residents  of  another  State  of  the  Common- 
wealth, and  which  would  be  a  matter  of  international  complaint,  if  the 
two  States  were  separate  and  independent  nations,  is  a  matter  for  redress 
in  the  High  Court  of  the  Commonwealth  under  the  provision  of  the  Con- 
stitution which  confers  upon  that  Court  jurisdiction  in  all  matters  be- 
tween States.  It  has  been  decided  by  the  Supreme  Court  of  the  United 
States  of  America  that  under  the  provisions  of  the  Constitution  of  that 
country  which  extends  the  judicial  power  of  the  United  States  to  '  contro- 
versies between  two  or  more  States '  one  State  may  file  a  bill  in  equity 
against  another  State  to  determine  the  question  of  a  disputed  boundary. 
Under  the  Constitution  of  the  Commonwealth  the  High  Court  has  clearly 
jurisdiction  to  determine  a  similar  dispute  between  two  States  of  the  Com- 
monwealth, and  it  must  as  a  logical  sequence,  have  jurisdiction  of  the 
question  whether  any  portion  of  the  territory  within  the  boundaries  of  one 
State  can  be  deprived  of  all  that  makes  that  portion  of  its  territory  valu- 
able by  the  aggressive  legislation  of  another  State."1 

The  words  I  have  italicized  seem  to  anticipate  for  the 
High  Court  of  Australia  a  broader  jurisdiction  than  our 
Supreme  Court  possesses,2  and  if  this  anticipation  be  real- 
ized it  will  be  because  the  States  of  Australia  are  of  lesser 
dignity  than  ours.  In  point  of  law  the  Commonwealth  of 
Australia  is  a  colony  of  Great  Britain,  formed  by  the  union 
of  several  colonies,  and  receiving  its  Constitution  from  the 
British  Parliament,  while  sovereign  States  adopted  our 
Constitution,  reserving  important  powers  to  themselves. 
But  the  last  sentence  of  Judge  Clark's  comment  suggests 

'Judge  A.  Inglis  Clark,  Studies  in  Australian  Constitutional  Law,  p.  1 10. 
2  Supra,    Sec.   19.     Compare  Professor    Moore's   observations,  supra. 
Sec.  32<*. 
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a  question  within  the  jurisdiction  of  our  Supreme  Court ; 
and  I  think  it  admits  of  but  one  answer.  Assuming  that 
this  question  is  involved  in  Kansas  v.  Colorado  the  court 
should  announce,  as  a  general  proposition  of  law,  that  one 
State  cannot  maintain  against  another  a  right  to  divert  all 
the  water  of  an  interstate  stream  within  its  dominions,  and 
go  on  to  complete  an  equitable  rule  for  the  enjoyment  of 
interstate  waters  by  declaring  that,  presumably,  each 
riparian  State  may  divert  a  portion.  Thus  the  principle  of 
proportional  rights,  commended  by  international  law  to 
independent  sovereigns,  will  be  adjudged  to  be  the  general 
rule  between  our  States.  This  rule  is  not  reducible  to  a 
practical  formula.  How  it  shall  be  applied  in  a  given  case, 
whether,  peradventute,  it  shall  be  found  applicable  at  all, 
will  depend  upon  the  result  of  a  thorough  investigation  of 
the  relative  resources  and  needs  of  the  States  in  contro- 
versy, for  the  equitable  purpose  of  the  rule  would  be  de- 
feated were  its  applications  invariably  treated  as  purely 
mathematical  problems.  The  equitable  right  may  differ 
widely  from  the  mathematical  proportion. 

Method  of  Relief. 

41.  Kansas  prays  that  the  State  of  Colorado  be  re- 
strained from  authorizing  any  person  or  corporation  to 
divert  water  from  the  Arkansas  River,  except  for  domestic 
use  ;  from  granting  any  larger  use,  or  any  renewal  of  present 
irrigation  privileges;  and  from  constructing  and  operating 
irrigation  works  on  State  account.  In  fact,  the  Supreme 
Court  is  asked  bluntly  to  enjoin  the  legislature  of  Colorado 
from  passing  laws  of  a  certain  description.  Fortunately, 
we  need  not  inquire  how  the  court  would  attempt  to  muzzle 
a  State  legislature,  or  punish  disobedient  legislators  for 
contempt.1  Should  the  court  decide  that  a  further  diver- 
sion of  water  will  inflict  an  injury  on  Kansas  it  can  grant 
relief  without  impairing  the  sovereignty  of  Colorado,  even 
if  the  legislature  should  be  tempted  to  disregard  the 
decision. 

Conceding  that  an  injunction  against  the  State  of  Colo- 
rado could  not  be  directed  specifically  to  its  legislature,  it 
would,  neverthless,  pave  the  way  to  adequate  relief.     Our 

Supra,  Se.r  40.     '  Supra,  Sees.  28,  29. 
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courts  are  incompetent  to  prevent  the  passage  of  an  act  by 
a  sovereign  legislature ;  this  incompetency  is  common  to 
courts  the  world  over:  But  they  are  competent  to  declare  a 
passed  act  to  be  no  law;  this  competency  is  unique,  and  is 
due  to  our  peculiar  custom  of  confiding  to  the  judiciary 
the  power  of  determining  the  obligations  of  constitutions.1 
The  Supreme  Court  would  not  stretch  its  powers  by  ignor- 
ing statutes  passed  by  Colorado  in  contempt  of  a  decision 
stigmatizing  them  as  violative  of  the  constitutional  equality 
subsisting  between  it  and  another  State :  And  then  the 
court  could  prevent  any  State  official,  or  private  person 
from  diverting  water  under  the  pretended  authority  of  an 
act.  This  coercion  of  the  servants  or  grantees  of  the  State 
need  not  attaint  its  dignity  in  any  forbidden  manner.  A 
court  that  has  given  judgment  in  ejectment  against  the 
commandant  of  a  United  States  military  station  and  ceme- 
tery at  the  suitot  a  claimant,  despite  the  protest  of  the  Fed- 
eral Government,2  will  find  a  way  to  prevent  a  person  in 
Colorado  from  bringing  water  into  a  ditch. 

Relief  for  the  complainant  in  the  case  at  bar  seems  to 
require  no  more  serious  intervention  in  State  affairs  than 
was  contemplated  in  Missouri  v.  Illinois.  As  the  court 
there  denied  the  power  of  a  State  legislature  to  authorize  a 
nuisance  to  property  in  a  neighbor  State,  so  here  it  may 
deny  the  power  to  authorize  what  is,  in  effect,  a  trespass 
upon  such  property.  In  Missouri?/.  Illinois,  the  court  said:3 

"  We  are  dealing  with  the  case  of  a  bill  alleging  in  express  terms  that 
damage  and  irreparable  injury  will  naturally  and  necessarily  be  occasioned 
by  acts  of  the  defendants,  and  where  the  defendants  have  chosen  to  have 
their  rights  disposed  of,  so  far  as  the  present  hearing  is  concerned,  upon 
the  assertions  of  this  bill"; 

and  in  that  case  the  demurrers  were  overruled,  and  leave 
given  the  defendants  to  file  answers  to  the  bill.  If  the  case 
of  Kansas  v.  Colorado  takes  this  course  the  principle  of 
proportional  rights  in  interstate  waters  will  be  established, 
leaving  the  question  as  to  its  application  in  the  case  at  bar 
to  be  determined  in  further  proceedings. 

'The  courts  of  the  Commonwealth  of  Australia  have  power  to  invalidate 
acts  of  the  federal  and  state  legislatures  for  repugnancy  to  the  constitu- 
tion, but  the  conditions  are  not  precisely  the  same  as  those  under  which 
our  courts  act,  Australia  being,  in  theory  of  law,  still  a  dependency  of 
Great  Britain.     2  U.  S.  v.  Lee,  106  U.  S.  196.    s  180  U.S.  248. 
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4i#.  The  greater  part  of  sections  30-41  was  substan- 
tially finished  when,  on  April  7,  the  Supreme  Court  gave  its 
opinion  in  Kansas  v.  Colorado  and  I  let  them  stand,  be- 
cause, while  the  court  overrules  the  demurrer  of  Colorado, 
it  suspends  judgment,  not  only  on  the  merits  of  the  case, 
but  on  the  main  questions  of  lavv!  Chief  Justice  Fuller 
says: 

"  Applying  the  principles  settled  in  previous  cases,  we  have  no  special 
difficulty  with  the  bare  question  whether  facts  might  not  exist  which  would 
justify  our  interposition,  while  the  manifest  importance  of  the  case  and 
the  necessity  of  the  ascertainment  of  all  the  facts  before  the  propositions 
of  law  can  be  satisfactorily  dealt  with,  lead  us  to  the  conclusion  that  the 
cause  should  go  to  issue  and  proofs  before  final  decision.     *    *    *  ' 

"  Without  subjecting  the  bill  to  minute  criticism,  we  think  its  aver- 
ments sufficient  to  present  the  question  as  to  the  power  of  one  State  of  the 
Union  to  wholly  deprive  another  of  the  benefit  of  water  from  a  river  rising 
in  the  former,  and,  by  nature,  flowing  into  and  through  the  latter,  and 
that,  therefore,  this  court,  speaking  broadly,  has  jurisdiction. 

"  We  do  not  pause  to  consider  the  scope  of  the  relief  which  it  might  be 
possible  to  accord  on  such  a  bill.  Doubtless  the  specific  prayers  of  this 
bill  are  in  many  respects  open  to  objection,  but  there  is  a  prayer  for  gen- 
eral relief,  and  under  that,  such  appropriate  decree  as  the  facts  might  be 
found  to  justify,  could  be  entered,  if  consistent  with  the  case  made  by  the 
bill,  and  not  inconsistent  with  the  specific  prayers  in  whole  or  in  part,  if 
that  were  also  essential.  Tayloe  v.  Insurance  Company,  9  How.  390,  406; 
Daniell,  Ch.  Pr.  (4th  Am.  ed.)  380.     *     *     * 

"  Sitting,  as  it  were,  as  an  international,  as  well  as  a  domestic  tribunal, 
we  apply  Federal  law,  State  law,  and  International  law,  as  the  exigencies 
of  the  particular  case  may  demand,  and  we  are  unwilling,  in  this  case,  to 
proceed  on  the  mere  technical  admissions  made  by  the  demurrer.  Nor  do 
we  regard  it  as  necessary,  whatever  imperfections  a  close  analysis  of  the 
pending  bill  may  disclose,  to  compel  its  amendment  at  this  stage  of  the 
litigation.  We  think  proof  should  be  made  as  to  whether  Colorado  is  her- 
self actually  threatening  to  wholly  exhaust  the  flow  of  the  Arkansas  River 
in  Kansas  ;  whether  what  is  described  in  the  bill  as  the  "  underflow  "  is  a 
subterranean  stream  flowing  in  a  known  and  defined  channel,  and  not 
merely  water  percolating  through  the  strata  below ;  whether  certain  per- 
sons, firms,  and  corporations  in  Colorado  must  be  made  parties  hereto ; 
what  lands  in  Kansas  are  actually  situated  on  the  banks  of  the  river,  and 
what,  either  in  Colorado  or  Kansas,  are  absolutely  dependent  on  water 
therefrom  ;  the  extent  of  the  watershed  or  the  drainage  area  of  the  Arkansas 
River ;  the  possibilities  of  the  maintenance  of  a  sustained  flow  through  the 
control  of  flood  waters  ;  in  short,  the  circumstances,  a  variation  in  which 
might  induce  the  court  to  either  grant,  modify,  or  deny  the  relief  sought  or 
any  part  thereof. 

"  The  result  is  that  in  view  of  the  intricate  questions  arising  on  the 
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record,  we  are  constrained  to  forbear  proceeding  until  all  the  facts  are 
before  us  on  the  evidence. 

"  Demurrer  overruled,  without  prejudice  to  any  question,  and  leave  to 
answer." 

IV. 
Comprehensive  Irrigation. 

42.  The  affirmance  of  a  right  in  each  State  traversed 
by  an  interstate  stream  to  a  reasonable  use  of  its  waters 
might  of  itself  somewhat  embarrass  the  further  irrigation  of 
arid  lands  by  afflicting  States  with  uncertainty  in  the  face 
of  a  substantial,  yet  unascertained  limitation  upon  their 
powers  of  diversion. 

It  is  to  be  hoped  that  this  embarrassment  will  be  suffi- 
ciently serious  to  compel  the  adoption  of  means  whereby 
the  reasonable  apportionment  of  water  among  the  States  of 
the  arid  region  shall  be  effected  under  a  comprehensive 
system  of  irrigation  for  which  science  must  present  the 
plans,  and  law  provide  for  their  execution.  While  under- 
standing that  no  scheme,  however  admirable  in  theory,  is 
likely  to  remove  all  interstate  differences  regarding  the  use 
of  water  in  an  arid  region,  it  should  be  possible  to  devise  a 
system  that  will  impound  the  available  supply  and  dis- 
tribute it  with  approximate  fairness.1  A  system  broad  and 
far-reaching  in  conception,  looking  ultimately  to  the  utiliza- 
tion of  all  available  waters,  and  taking  no  account  of  State 
lines  except  in  the  important  matter  of  apportionment. 

43.  The  first  question  of  law  in  regard  to  the  system  is 
whence  shall  come  the  power  to  authorize  it.  Not  unnat- 
urally there  is  some  disposition  to  turn  to  the  Federal  gov- 
ernment. As  the  proprietor  of  vast  tracts  of  arid  land 
within  the  States,  and  as  the  ruler  of  Territories  which 
should  be  included  within  the  system  the  direct  interest  of 

1  Mr.  F.  H.  Newell,  of  the  U.S.  Geological  Survey,  says  that  private 
enterprise  "  has  already  built  irrigation  works  sufficient  to  utilize  nearly 
the  whole  available  flow  of  the  streams  in  the  arid  regions  during  the 
irrigation  season.  Further  progress  in  irrigation  can  only  come  through 
the  storage  of  flood  waters  in  reservoirs"  (Irrigation  in  the  United  States 
p.  405).  In  regard  to  the  volume  of  these  flood  waters  President  Roosevelt 
says  in  his  message  of  December  3,  1901,  "The  western  half  of  the  United 
States  would  sustain  a  population  greater  than  that  of  our  whole  country 
to-day  if  the  waters  that  now  run  to  waste  were  stored  and  used  for 
irrigation." 
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this  government  is  very  great,  to  say  nothing  of  its  general 
concern  in  the  opening  of  new  regions  to  settlement.  But 
the  system  will  necessarily  affect  property  within  State 
jurisdiction,  and  the  Federal  government  is  incompetent  to 
enter  a  State  and  override  its  laws  in  order  to  promote 
irrigation.  The  implications  of  the  Constitution  do  not 
confer  upon  Congress  any  power  in  respect  of  State  waters 
except  in  the  matter  of  navigation. 

Perceiving  the  inability  of  the  Federal  government  to 
invade  a  State  and  distribute  its  waters,  and  realizing  the 
inability  of  the  States  to  secure  an  equitable  apportionment 
of  water  by  independent  action,  we  are  led  to  inquire 
whether  the  requisite  authority  for  comprehensive  irriga- 
tion may  not  be  derived  from  a  compact  between  the  States 
interested,  in  which  the  Territories,  or  the  United  States,  as 
their  representative,  shall  join.  In  Article  I,  Sec.  ioofthe 
Constitution  we  read  : 

"  No  State  shall  enter  into  any  treaty,  alliance,  or  confederation  *  *  * 
No  State  shall  without  the  consent  of  Congress  *  *  *  enter  into  an 
agreement  or  compact  with  another  State  or  with  a  foreign  power." 

The  distinction  between  the  "  treaty,  alliance,  or  confed- 
eration" absolutely  forbidden,  and  the  "agreement  or  com- 
pact" conditionally  permitted  is  not  obscure.  The  United 
States  will  not  tolerate  an  imperium  in  imperio,  or  any 
combination  of  States  against  other  States,  or  any  con- 
nection between  a  State  and  a  foreign  country.  But  com- 
pacts not  compromising  the  supremacy  ot  the  United 
States  over  the  several  States,  or  the  equality  of  the  States 
among  themselves,  may  be  made  with  the  consent  of  Con- 
gress. And  it  seems  that  in  some  cases  this  consent  need 
not  be  given  in  advance,  as  where  the  "agreement  relates 
to  a  matter  which  could  not  well  be  considered  until  its 
nature  is  fully  developed,"  and  sometimes,  indeed,  consent 
may  be  established  by  implication.1 

Compacts  or  agreements  between  States  have  occasion- 
ally been  made,  and  usually  deal  with  boundary  questions. 
But  there  is  no  reason  why  States  should  not  combine  to 
secure  a  more  equitable  enjoyment  of  a  common  interest  in 
water  than  is  attainable  by  independent  action,  and  I  ven- 
ture to  outline  a  plan  whereby  this  object  may  be  realized. 

1  See  Virginia  v.  Tennessee,  148  U.  S.  521. 
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44.  Let  the  States  and  Territories  interested  make  a 
compact  creating  a  public  corporation  for  the  promotion  of 
irrigation.  This  corporation  shall  be  charged,  at  all  events, 
with  the  planning,  constructing  and  maintaining  of  a  com- 
prehensive system,  and  with  the  general  apportionment  of 
water  among  the  several  parties  to  the  compact:  But  it 
may  appear  that  the  local  distribution  of  a  State's  share  will 
be  best  administered  at  the  State's  discretion,  leaving  it  free 
to  utilize  public  or  private  agencies  acting  under  its  own 
laws  and  customs. 

The  governing  body  of  the  corporation  must  be  impartial 
as  between  the  States,  and  this  requisite  suggests  that  the 
power  of  appointing  its  members  be  conferred  upon  the 
Federal  government  which  shall  select  them  from  non-resi- 
dents of  the  States  interested. 

The  governing  body  must  be  inspired  by  the  best 
scientific  knowledge,  and  this  points  to  the  selection  of 
some  of  its  members  at  least  from  the  corps  of  scientists 
and  engineers  in  the  federal  service.  Each  State  should 
have  a  representative  near  the  governing  body  for  purposes 
of  suggestion  and  consultation. 

Considerations  of  economy  and  of  normal  development 
require  that  the  work  of  actual  construction  shall  be 
gradual,  but  surveys  should  be  made  at  once  for  a  system 
adequate  to  collect  and  conserve  the  whole  supply  of  water 
available  for  irrigation,  and  locations  for  reservoirs  and 
arterial  canals  be  pre-empted  by  acquisition,  if  on  private, 
by  reservation  if  on  public  land. 

45.  The  powers  of  the  corporation  would  depend,  of 
course,  upon  the  compact  and  upon  such  ancillary  State 
and  Federal  legislation  as  might  be  advisable,  and  any 
suit  at  law  involving  their  exercise  would  be  justiciable 
in  the  Federal  courts.  One  power,  however,  should  be 
specially  remarked  even  in  this  brief  sketch— the  eminent 
domain.  States  wherein  irrigation  is  deemed  of  vital 
importance  are  wont  to  authorize  the  expropriation  of 
land  for  the  necessary  works,  and  the  Supreme  Court  has 
sustained  State  tribunals  in  treating  this  as  a  taking  for 
public  use.1 

^allbrook  Irrigation  District  v.  Bradley,  164  U.  S.  112. 
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The  power  of  expropriation  must  be  enjoyed  by  the 
corporation  in  question,  and  it  must  emanate  from  the 
States,  because  the  Federal  government  is  not  empowered 
to  exert  its  eminent  domain  in  a  State  except  for  Federal 
uses.  Now  it  is  settled  that  a  State  can  neither  lend  its 
eminent  domain  to  promote  the  public  uses  of  another 
State,  nor  exert  it  in  another  to  promote  its  own,  for  each 
person  holds  his  property  subject  only  to  the  needs  of  his 
own  sovereign.  Yet  the  corporation  must  be  free  to  locate 
irrigation  works,  and  provide  for  the  distribution  of  water, 
regardless  of  States  lines— for  example,  it  may  be  advisable 
to  build  a  reservoir  in  Colorado  and  utilize  the  water  in 
Kansas.  At  first  blush  this  might  seem  irregular,  but, 
comprehending  that  each  reservoir  and  canal  is  but  a  sec- 
tion of  a  great  system  intended  to  distribute  to  each  State 
a  fair  proportion  of  interstate  water,  not  otherwise  obtain- 
able, it  is  perceived  that  there  is  really  no  question  of  ex- 
propriation for  foreign  use  ;  there  is  a  joint  exercise  of  the 
eminent  domain  by  several  States  for  the  common  benefit. 

Some  years  ago  I  inquired  "  whether  an  undertaking 
considered  as  a  whole  may  not  be  a  public  use  common  to 
two  States,  so  that  joint  and  interdependent  grants  of  the 
eminent  domain  may  cure  deficiencies  incident  to  inde- 
pendent grants."1  Such  a  possibility  is  plainly  contem- 
plated in  the  following  observation  of  the  Supreme  Court 
regarding  a  supposed  case  calling  for  a  joint  use  of  State 
powers,  including,  in  all  probability,  the  eminent  domain  : 

"  If  the  bordering  line  of  two  States  should  cross  some  malarious  and 
disease  producing  district,  there  could  be  no  possible  reason,  on  any  con- 
ceivable public  grounds,  to  obtain  the  consent  of  Congress  for  the  border- 
ing States  to  agree  to  unite  in  draining  the  district,  and  thus  removing  the 
cause  of  disease."2 

In  case  the  exigencies  of  the  system  demand  the  appro- 
priation of  private  irrigation  works,  here  and  there,  these 
may  be  taken  on  payment  of  just  compensation. 

46.  I  shall  not  consider  now  the  problems  of  finance, 
or  the  practical  rule  for  the  just  apportionment  of  water, 
or  the  method  of  dealing    with    vested    rights  in   private 

1  The  Law  of  Eminent  Domain,  sec.  29. 
2 Virginias/.  Tennessee,  148  U.  S.  518. 
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works  of  irrigation  and  with  the  public  domain  of  the 
United  States,  but  we  may  anticipate  that  a  disinterested 
corporation  of  comprehensive  scope  and  power  will  handle 
all  vexatious  questions  with  greater  skill  than  can  be  applied 
under  preser-t  conditions,  which,  if  report  be  true,  too  often 
encourage  a  rough  contest  for  water.  My  interest  in  the 
practical  side  of  irrigation  is  satisfied  for  the  present  by  a 
very  broad  suggestion  of  method  for  effectuating  the  prin- 
ciple of  proportional  rights  in  interstate  waters  which,  I 
trust,  will  yet  be  declared  by  the  Supreme  Court  in  Kansas 
v.  Colorado. 

V. 
General  Conclusions. 

47.  The  principle  of  proportional  rights  in  interstate 
waters  is  of  far-reaching  importance.  We  Americans  are  com- 
ing to  realize, what  has  long  since  impressed  itself  in  crowded 
countries,  that  consumption  tends  to  press  more  and  more 
seriously  upon  very  important  national  resources.  We  are 
beginning  to  perceive  that  prevision  and  thrift  must  replace 
the  hand  to  mouth  habit  so  naturally  acquired  by  a  small 
community  scattered  through  a  vast  and  rich  domain,  and 
so  difficult  to  shake  off  as  the  community  increases. 
Among  all  our  resources  water  is  unique.  It  is  necessary 
to  our  existence ;  for  some  of  its  utilities  there  is  no  pos- 
sible substitute  ;  it  is  the  only  one  that  distributes  itself. 

Evidently  a  resource  of  such  transcendent  value  and 
peculiar  distribution  may  be  o(  interstate  concern  in  various 
ways.  The  Supreme  Court  has  already  recognized  a 
State's  interest  in  the  quality  of  interstate  waters  by  deny- 
ing the  right  of  another  State  to  authorize  their  pollution 
to  the  danger  point.1  Regarding  the  quantity  of  water,  it 
may  be  decided  some  day  that  States  traversed  by  an  inter- 
state stream  have  an  interest  in  the  conservation  of  its  sup- 
ply that  will  enable  a  lower  State  to  restrain  an  upper  one 
from  permitting  the  depletion  of  its  sources  through  the 
wasteful  cutting  of  forests.  But  be  this  as  it  may,  actual 
diversion  by  an  upper  State  to  an  unreasonable  and 
injurious  extent  should  be  preventible  through  interstate 
suit,  whether  the  object  of  diversion  be  the  irrigation  of 

'Missouri  v,  Illinois,  180  U.  S.  208. 
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arid  lands,  as  in  Kansas  v.  Colorado,  or  the  supply  of  cities, 
or  the  creation  of  hydraulic  power. 

48.  Conversely,  it  is  quite  as  important  that  an  upper  ri- 
parian State  should  be  entitled  to  effect  a  reasonable  diver- 
sion of  water.  While  it  may  be  prevented  from  abusing  a 
natural  advantage  by  diverting  all  the  water,  the  use  of  this 
should  not  be  prohibited  altogether.  Upper  States  must 
not  be  barred  from  taking  a  reasonable  advantage  of  their 
situation,  in  order  that  the  lower  States  may  enjoy  an  op- 
portunity to  divert  the  entire  natural  flow. 

To  illustrate  the  general  subject,  let  us  consider  the  case 
of  Pine  and  Muller  v.  The  City  of  New  York  just  decided 
by  the  United  States  Supreme  Court.1  The  Byram  River 
is  a  small  stream,  the  West  branch  of  which  rises  in  New 
York,  the  East  in  Connecticut.  These  branches  meet  at  a 
point  in  Connecticut,  whence  the  stream  runs  a  short  course 
to  Long  Island  Sound.  The  city,  acting  under  the  author- 
ity of  the  New  York  legislature,  has  nearly  completed  a 
dam  across  the  West  branch,  a  few  hundred  feet  from  the 
Connecticut  line,  for  the  purpose  of  impounding  and  di- 
verting water  to  the  use  of  its  inhabitants.  The  city  ad- 
mits thatj  at  certain  times  perhaps  all  the  water  above 
the  dam  will  be  diverted,  leaving  the  stream  to  be  supplied 
from  the  East  branch,  and  from  such  water  of  the  West 
branch  as  may  rise  below  the  dam.  The  plaintiffs  own 
land  on  the  main  stream,  which  will  suffer  substantial  in- 
jury by  reason  of  the  diversion.  They  could  not  agree 
with  the  city  in  regard  to  compensation.  They  refused 
to  go  to  the  New  York  courts  for  an  assessment  of  damages 
under  the  New  York  statutes,  and  filed  a  bill  for  injunction 
in  the  Circuit  Court  of  the  United  States.  The  injunction 
was  granted  ;2  it  was  affirmed  by  the  Circuit  Court  of 
Appeals  ;3  and  the  case  was  brought  to  the  Supreme  Court 
on  certiorari.  The  Court  found  that  the  plaintiffs  had  not 
been  diligent  in  asserting  their  rights,  but  had  allowed  large 
expenditures  to  be  made  on  a  work  of  great  public  concern 
without  due  protest.  For  this  reason  it  remanded  the  case 
to  the  Circuit  Court  in  order  that  the  plaintiffs'  damages,  if 

'April  7,  1902.     2Pine  v,  N.  Y.  103  Fed.  Reporter,  337. 
3  112  Fed.  Reporter,  98. 


382  COLUMBIA  LAW  REVIEW. 

any,  might  be  ascertained.  After  damages  shall  have  been 
assessed  either  in  equity,  or,  if  the  plaintiffs  prefer,  by  a 
jury,  the  city,  upon  paying  them,  will  be  entitled  to  divert 
the  water;  if  it  does  not  pay  within  a  fixed  time  it  will  be 
enjoined. 

49.  The  disposition  of  Pine  v.  New  York  made  it  un- 
necessary for  the  Court  to  decide  the  interesting  questions 
of  law  argued,  but  it  said  speaking  by  Justice  Brewer: 

"  We  assume,  without  deciding,  that,  as  found  by  the 
Circuit  Court,  the  plaintiffs  will  suffer  substantial  damage 
by  the  proposed  diversion  of  the  water  of  the  West  Branch. 
Also,  without  deciding,  we  assume  that,  although  the  West 
Branch  above  the  dam  and  all  the  sources  of  supply  of 
water  to  that  branch  are  within  the  limits  of  the  State  of 
New  York,  it  has  no  power  to  appropriate  such  water  or 
prevent  its  natural  flow  through  its  accustomed  channel 
into  the  State  of  Connecticut ;  that  the  plaintiffs  have  a 
legal  right  to  the  natural  flow  of  the  water  through  their 
farms  in  the  State  of  Connecticut,  and  cannot  be  deprived 
of  the  right  by  and  for  the  benefit  of  the  City  of  New  York 
by  any  legal  proceedings  either  in  Connecticut  or  New 
York;  and  that  a  court  of  equity,  at  the  instance  of  the 
plaintiffs,  at  the  inception  and  before  any  action  had  been 
taken  by  the  City  of  New  York,  would  have  restrained  all 
interference  with  such  natural  flow  of  the  water." 

If  the  above  statement  presents  the  mature  opinion  of 
the  Court  it  is  conceivable  that  a  single  riparian  proprietor 
in  one  State  may  retard  the  growth,  if  not  menace  the 
health  of  a  great  city  in  another  State  by  preventing  access 
to  a  supply  of  water  which  may  be  the  only  one  available 
from  an  economic,  perhaps  even  from  a  physical  standpoint. 
May  such  a  hardship  be  avoided  by  holding  that  the 
property  right  of  the  riparian  owner  is  merely  in  the  water 
itself,  and  not  in  its  flow  ;  and  that,  therefore,  while  this 
water  is  in  an  upper  State  it  may  be  taken  for  public  use 
by  that  State?  If  so,  the  owner  is  simply  in  the  position 
of  a  non-resident  whose  property  is  subject  to  expropriation 
in  the  State  where  it  lies,  or,  as  we  should  say  here, 
where  it  is  caught,  and  he  must  submit  to  the  rule  of 
that    State's  laws.      This    view    was   advanced    by    Judge 
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Wheeler  of  the  Circuit  Court  of  Appeals,  who  said  in  a 
dissenting  opinion  in  Pine  v.  New  York : 

"  The  defendant  has  done  nothing  in  question  here  out- 
side the  State  of  New  York  ;  the  deprivation  of  water  com- 
plained of  was  wholly  within  that  State  ;  and  if  the  plaintiffs 
have  any  rights  in  the  water  taken  they  exist  in  that  State, 
and  were  subject  to,  and  were  taken  under  the  eminent 
domain  of  that  State." 

I  do  not  think  the  Supreme  Court  should  approve,  or 
does  approve  Judge  Wheeler's  proposition.  On  the  con- 
trary, I  think  that  the  assumptions  of  the  Court  in  Pine  v. 
New  York,  which  I  have  quoted,  must  be  accepted  as  pos- 
itive affirmations  of  law.  It  must  be  understood  that  when 
a  private  suitor  is  quick  to  defend  his  interests  the  Court 
will  neither  override  the  common  law  in  respect  of  riparian 
rights,  nor  revolutionize  the  theory  of  the  eminent  domain 
by  permitting  one  State  to  condemn  property  in  another, 
even  to  prevent  the  embarrassment  of  a  great  community 
by  a  stubborn  individual. 

Yet,  when  we  contemplate  the  fraternal  relation  of  the 
States,  and  the  welding  of  their  people  into  a  single 
nationality  by  a  common  allegiance,  it  is  inconceivable  that 
any  one  of  these  States  should  be  barred  from  making  a  use 
of  water,  thoroughly  reasonable  from  any  standpoint  and 
vitally  important  from  its  own,  by  a  citizen  in  another 
State  who  chooses  to  oppose  his  petty  interest.  In  my 
opinion  such  a  hardship  can  be  avoided  by  invoking  the 
principle  of  proportional  rights  in  interstate  waters  which 
I  have  endeavored  to  establish.  If  a  State  be  pressed 
by  reasonable  necessity  to  divert  water  from  an  interstate 
stream,  and  find  its  purpose  likely  to  be  balked  by  persons 
in  a  lower  State,  let  it  file  an  original  bill  in  equity  against 
that  State  for  the  ascertainment  of  its  proportional  right. 

In  adjudicating  this  interstate  suit  the  Court  will  be  free 
to  apply  the  principles  of  international  law1  and  will  ascer- 
tain, approximately,  the  share  of  the  complainant  State  in  the 
stream.  The  interstate  controversy  will  then  be  deter- 
mined. But  the  Court  may  deem  it  inequitable  to  allow  the 
complainant  to  take  its  share,  apportioned  with  respect  to 
the  broad  requirements  of  States,  without  regard  to  private 

'See  supra,  sees.  25,  26,  39,  40. 
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interests  in  the  lower  State.  For  I  am  not  prepared  to 
say  that  when  the  rule  of  proportional  rights  is  applied  to 
a  stream  by  allowing  to  the  upper  State,  for  example,  one- 
third  of  the  volume,  it  should  be  presumed  that  a  riparian 
proprietor  in  the  lower  State  was  never  entitled  at  com- 
mon law  to  but  two-thirds  of  the  actual  flow,  the  other 
third  having  come  by  grace.  Generally  speaking,  I  prefer 
to  consider  an  interstate  water  suit  as  a  method  for  reliev- 
ing a  public  emergency  and  laying  down  a  rule  for  public 
guidance  with  the  least  possible  disturbance  of  established 
private  interests  in  either  State,  and  this  view  is  justified 
on  broad  principles  of  public  policy.  If,  therefore,  the 
Supreme  Court  finds  that  persons  in  the  lower  State  will 
be  deprived  of  property  by  the  diversion  of  water,  it  may 
order  an  assessment  of  damages,  and  their  payment  by  the 
complainant  State  before  it  exercises  its  rights.  While 
the  result  will  be  that  private  property  in  one  State  is,  in 
fact,  taken  for  public  use  in  another,  there  will  be  no  tech- 
nical violation  of  the  law  of  eminent  domain.  The  case 
will  be  not  unlike  an  international  negotiation  culminating 
in  a  treaty,  wherein  private  interests  are  subordinated  to 
public  exigencies  with  this  difference,  perhaps,  that  here 
the  persons  affected  may  be  assured  of  receiving  full  com- 
pensation. 

50.  By  the  preservation  of  sources,  the  storing  of  flood 
waters,  and,  always,  by  economy  of  use  the  supply  of  waters 
should  be  conserved  in  the  regions  where  the  demand  is 
large  and  increasing.  But,  however  strictly  these  practices 
shall  be  followed,  interstate  water  controversies  in  other 
sections  of  our  country  than  the  arid  region,  and  for  other 
purposes  than  irrigation  are  not  improbable.  We  should 
anticipate  their  adjustment  by  the  principle  of  proportional 
rights,  equitably  applied  in  each  case  with  regard  to  the 
facts. 

Carman  F.  Randolph. 
New  York,  April-May,  1902. 


A  PERPLEXITY  OF  "  PER  MY ET PER 
TOUT."1 

Mr.  Gilbert,  barrister,  finds  in  the  law  material  for  Mr. 
Gilbert,  purveyor  of  innocent  merriment.  Ruddigore, 
hitting,  in  desperate  search  for  a  new  crime,  upon  the 
device  of  forging  his  own  will,  and  Pooh-Bah  of  multitud- 
inous personality  amuse  the  laity.  Yet  the  law  takes  very 
seriously  the  composite  gentleman  who  does  business  with 
himself  by  correspondence;  and  if  A,  in  virtue  of  his  legal 
duality,  can  bargain  with  and  write  to  and  from  himself, 
why  may  he  not  in  one  capacity  forge  his  name  in  the 
other? 

The  fact  that  Mr.  Healey — less  numerous  than  the  sur- 
vivor of  the  Nancy  brig  yet  more  so  than  Cerberus — was, 
in  the  eye  of  the  law,  four  gentlemen  at  once— a  tenant  in 
common  with  Mr.  Valentine  and  a  partner  with  Mr. 
Zabriskie,  as  tenant  in  common  a  landlord  of  himself  and  as 
partner  his  own  tenant, — and  the  further  fact  that  in  these 
various  capacities  he  was  lawfully  entitled  to  write  to  and 
from  and  bargain  with  himself,  gave  him  some  advantage 
over  the  less  complex  Mr.  Valentine  who,  being  merely 
twofold  in  personality,  a  tenant  in  common  and  a  landlord, 
went  to  law  with  his  co-tenant  in  the  year  of  grace  1892, 
upon  the  prevalent  American  theory  that  a  majority  should 
rule,  only  to  discover  after  a  decade's  litigation  that  a  one- 
quarter  undivided  interest  in  realty  and  six  judges  may  pre- 
vailover  a  three-quarter  like  interest  and  ten  judges;  that 
a  case  may  be  thrice  tried  before  a  jury  with  no  opportu- 
nity to  jurors  of  passing  upon  its  merits— except  outside  the 
box  ;  and  that  two  successful  appeals  in  the  Supreme  Court, 
concurred  in  by  all  sitting  judges,  seven  in  number,  (or 
eight  if  one,  sitting  twice,  be  counted  each  time),  may  be 
reversed  by  five  judges  of  the  Court  of  Appeals  against  the 
dissent  of  their  two  colleagues  ;— in  other  words,  that  out  of 

1  Being  the  case  of  Valentine  v.  Healey  &  Zabriskie,  86  Hun  259;  1 
App.  Div.  502;  158  N.  Y.  369. 
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fourteen  appellate  judges  the  opinions  of  nine  may  be  out- 
weighed by  those  of  five  or  three  less  than  a  majority,  in  a 
case  wherein,  to  quote  from  the  dissenting  opinion,  "  the 
facts  are  all  admitted  on  the  record,  and  they  are  so  clear 
and  simple  that  it  is  impossible  to  be  misled  by  any  sugges- 
tion outside  of  the  controversy." 

These  simple  facts  so' far  as  thqy  have  transpired  .in  the 
record  up  to  this  time,  the  last  trial  being  on  March  24th, 
1902,  are  as  follows:  On  May  30th,  1891,  Mr.  Valentine,  the 
plaintiff,  and  Mr.  Healey,  the  defendant,  owned  in  common 
the  fee  of  certain  realty  in  New  York  City,  their  respective 
interests  being  three-fourths  and  one-fourth.  Presumably 
neither  gentleman  was  conversant  with  the  mystery  of 
"per  my  et  per  tout"  whereby  a  tenant  in  common  holds  at 
once  by  the  moiety  and  the  altogether.  Mr.  Healey  was  at 
the  same  time  a  general  partner  with  Mr.  Zabriskie  in  the 
•firm  of  Healey  <&  Co.  which  contained  also  a  special  partner 
who,  being  neither  dramatis  persona  nor  even  in  the  chorus, 
is  a  negligible  quantity.  Upon  that  30th  day  of  May 
Messrs.  Valentine  and  Healey  by  a  written  "  indenture  "  let 
their  said  realty  to  the  firm  of  Healey  &  Co.  for  the  term 
of  one  year  beginning,  as  expressed  in  the  lease,  on  May 
1  st,  1 89 1,  or  twenty-nine  days  before  execution  of  the  lease. 
The  yearly  rent  of  $8,500  was  made  payable  quarterly  in 
sums  allotted  specifically  to  each  lessor,  namely,  $1,593.75 
to  Valentine  and  $531.25  to  Healey.  This  "  indenture  "  con- 
tained among  other  covenants  these:  that  said  lessees  might 
continue  the  lease  for  two  years,  upon  notice  in  writing  to 
each  lessor  and  signature  and  exchange  of  agreements  prior 
to  February  1st,  1892  ;  that  in  case  of  unpaid  rent  or  default 
in  any  covenant  the  lessors  might  re-enter ;  that  the  lessees 
should  not  make  alterations  without  the  permission  of  each 
of  the  lessors ;  that  any  difference  arising  between  the  par. 
ties  as  to  proper  performance  of  agreements  of  the  lease 
should  be  referred  to  three  persons,  one  named  by  Mr. 
Valentine,  one  by  the  lessees  and  the  third  by  the  two  so 
chosen,  the  decision  of  the  majority  to  bind,— a  fond  provi- 
sion, as  the  event  showed,  against  litigation ;  and  that  at 
the  expiration  of  the  term  the  lessees  should  quit  and  sur- 
render the  premises.  The  firm  thereupon,  as  the  answer 
expressly  admits,  "  entered  into  occupation  and  possession 
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of  the  said  premises  undtr  the  said  lease  *  *  *  and  con- 
tinued in  such  possession  and  occupation  pursuant  to  such 
agreement  up  to  the  ist  day  of  May,  1892,"  and,  after  the 
latter  date,  "  continued  and  remained  in  the  occupation  of 
the  said  premises." 

These  facts  are  admitted  by  the  pleadings,  which  at  this 
point  diverge:  the  complaint  alleging  that  the  occupancy 
after  May  ist,  1892,  constituted  an  election  by  the  firm  to 
continue  the  lease  for  another  year,  i.  e.  created  a  hold-over 
lease,  and  that  a  quarter's  rent,  becoming  due  on  August 
ist,  1892,  was  not  paid,  for  his  part  of  which  the  plaintiff 
demanded  judgment ;  while  the  answer,  denying  that  the 
continued  occupation  was  an  election  to  continue  the  ten- 
ancy and  that  quarterly  rent  had  become  due,  alleged  to 
the  contrary  that  prior  to  May  ist,  1892,  the  defendants  noti- 
fied Valentine  and  Healey.of  their  election  to  discontinue 
their  tenancy  at  the  expiration  of  said  term  and,  further, 
that  their  use  and  occupation  after  the  term's  expiration 
was  under  a  new  and  express  agreement  with  Healey,  co- 
owner  of  the  fee,  constituting  a  license,  terminableat  a  week's 
notice,  which  permitted  the  lessees  to  continue  in  occupancy, 
at  the  rate  of  rental  reserved  in  the  lease,  during  their  con- 
venience or  until  a  new  tenant  was  obtained;  pursuant  to 
which  license  defendants  continued  in  possession  until  May 
31st,  1892,  when  they  surrendered  possession  to  Healey 
and  paid  the  rateable  amount  of  rent  due. 

Upon  this  state  of  pleadings  arose  the  simple  issue :  Did 
the  admitted  holding  over  constitute,  at  plaintiff's  election,  a 
new  lease  or  did  defendants  remain  in  possession  as 
licensees  ? 

On  the  first  trial1  to  sustain  his  cause  the  plaintiff  merely 

1  The  case  was  first  tried  before  Mr.  Justice  Beach  and  a  jury  on  Jan. 
24th,  1895,  and  the  complaint  dismissed;  this  judgment  was  reversed  by 
the  unanimous  General  Term,  Van  Brunt,  P.  J.,writing,  O'Brien  and  Follett, 
JJ.,  concurring,  April,  1895.  The  second  trial  before  Mr.  Justice  Patter- 
son and  a  jury  on  October  17th,  1895,  resulted  in  a  direction  of  a  verdict 
for  plaintiff,  which  judgment  was  affirmed  hy  the  Appellate  Division,  Feb. 
1896,  Williams,  J.,  writing,  Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  Ingra- 
ham ,  JJ.,  concurring.  This  affirmance  was  reversed  by  the  Court  of 
Appeals,  Feb.  1899,  Haight,  J.,  writing,  Gray,  Bartlett,  Martin  and  Vann, 
JJ.,  concurring,  O'Brien,  J.,  reading  for  affirmance,  Parker,  C.  J.,  concur- 
ring. Motion  for  reargument  denied  and  the  case  again  tried  before  Mr. 
Justice  O'Gorman  and  a  jury  March  24th,  1902,  who  felt  constrained  by  the 
prevailing  appellate  opinion  to  dismiss  the  complaint  for  the  second  time. 
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offered  his  copy  of  the  indenture — bearing  at  foot  three 
seals,  one  blank  space  for  signature,  and  the  signatures  of 
Warren  M.  Healey  and  of  Healey  &  Co. — called  a  single  wit- 
ness to  prove  the  admitted  occupancy  by  the  firm  after  May 
ist,  1892,  aYid  that  it  was  of  a  nature  to  preclude  other  oc- 
cupancy, the  latter  part  of  which  testimony  was  excluded, 
and  rested.  Whereupon  the  court  granted  a  motion  under 
exception  to  dismiss  the  complaint : 

"  on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  continued  occupation  was  the  occupation  of  Mr. 
Healey,  the  co-tenant  and  co-owner  of  the  property,  and  that  he  being  in 
rightful  possession  under  a  legal  title,  his  exercise  of  that  legal  right  could 
raise  against  him  by  presumption  of  law,  no  liability  for  rent,  in  the 
absence  of  some  express  agreement  made  between  himself  and  his.  co- 
owner." 

Upon  this  record  plaintiff's  exceptions  were  heard  in 
the  first  instance  at  General  Term,  which  unanimously 
reversed  the  judgment  below  arguing,  in  substance,  thus : 
While  the  New  York  cases  lay  down  the  rule  that 

"Where  a  tenant  in  common  is  in  exclusive  possession  of  the  common 
property  by  virtue  of  his  own  title,  unless  he  actually  excludes  the  co-ten- 
ant, he  is  not  liable  to  such  co-tenant,  even  for  use  and  occupation;  "  * 

still  the  case  at  bar  is  not  within  that  rule  for  the  reason  that 
Healey  &  Co.,  including  Healey  the  co-tenant,  admittedly 
went  into  and  held  possession  of  the  entire  premises,  includ- 
ing Healey 's  share,  under  the  lease  from  both  owners; 
whereas  in  the  cases  cited  to  support  the  ruling  below  the 
co-tenants  held  their  own  shares  by  virtue  of  their  co-ten- 
ancy, leasing  only  the  moiety  of  their  co-owners. 

"  There  was,  "  said  the  court  in  the  case  at  bar,  "  no  claim  or  pretence 
of  going  into  possession  because  of  any  title  except  that  derived  from  the 
lease.  Now  it  being  conceded  and  admitted  by  the  pleadings  that  the  pos- 
session was  of  this  character,  where  is  there  any  room  for  an  assumption, 
when  the  tenants  hold  over,  that  they  are  in  possession  because  of  any 
other  title  than  that  of  lessee?  There  is  no  pretence  that  any  other  title 
has  been  acquired  since  the  execution  of  the  lease,  or  that  any  other  rights 
have  devolved  upon  the  defendants  or  either  of  them.  It  would  seem 
under  such  circumstances  that  the  ordinary  rule  in  reference  to  holding 
over  must  necessarily  apply.     It  would  have  been  entirely  different  if  Hea- 

'Mumford  v.  Brown.  1  Wend.  53;  McKay  v.  Mumford,  10  Wend.  351  ; 
Dresser  v.  Dresser,  40  Barb.  300 ;  Wilcox  v.  Wilcox,  48  Barb.  329.  The 
English  rule  was  said  to  be  otherwise  upon  the  authority  of  Leigh  v.  Dicke- 
son  12  Q.  B.  Div.  194. 
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1  ey  or  his  firm  had  accepted  a  lease  of  only  the  plaintiff's  interest  in  this 
real  estate,  and  if  Healey  had  gained  possession  of  the  real  estate  because 
of  his  title  and  had  not  entered  under  the  lease." 

It  was  accordingly  held  that,  this  difference  between  the 
case  at  bar  and  all  others  cited  being  substantial, — the  ordi- 
nary rule  as  to  holding- over  should  apply  to  the  former. 

With  this  opinion  of  General  Term  for  guidance  the 
case  again  went  to  trial,  and  the  plaintiff  once  more  rested 
his  case  upon  the  lease,  the  pleadings  and  the  testimony  as 
to  occupancy  after  the  term.  Thereupon,  on  the  ground 
that  the  plaintiff's  witness  to  occupancy  had  testified  that 
the  defendants  were  in  possession  on  May  ist  prior  to  the 
execution  of  the  lease  on  May  30th,  the  defendants  moved 
for  leave  to  amend  their  answer  to  conform  to  proof  by 
striking  out  its  admission  that  they  entered  under  the  lease 
and  inserting  an  allegation  putting  that  fact  in  issue.  This 
motion  being  denied  they  moved  to  dismiss  the  com- 
plaint 

"  on  the  ground  that  the  defendant  Healey  being  the  owner  in  fee  of  one- 
fourth  of  the  premises  in  question  had  a  legal  right  at  any  and  all  times  to 
occupy  each  and  every  part  of  the  common  property,  and  that  his  exer- 
cise of  that  legal  right  in  the  absence  of  any  evidence  tending  to  show  an 
infringement  of  the  rights  of  his  co-tenant1  or  a  legal  ouster,  could  not 
raise  against  him  by  a  presumption  of  law  any  liability." 

This  motion  being  in  turn  denied,  the  defendants  offered 
in  evidence  the  following  letters,  which  were  excluded  as 
immaterial,  irrelevant  and  incompetent  but  allowed  to  be 
printed  for  the  information  of  the  court : 

"  April  29th,  1892. 
"  Warren  M.  Healey,  Esq., 

"  1478  Broadway. 
"  Dear  Sir  :— We  desire  to  inform  you  that  as  indicated  by  our 
failure  to  exercise  the  option  expressed  in  your  lease  to  us  for  the  past  year, 
and  as  verbally  stated  to  you  yesterday  by  our  representative,  Mr.  Thome, 
that  we  shall  not  renew  said  lease.  We  understand  that  the  premises  have 
not  been  rented  for  the  coming  year  and  shall  be  pleased  to  continue  to 
occupy  the  same  for  a  few  weeks  from  the  first  of  May  next  in  order  to  suit 
our  convenience  in  moving,  paying  pro  rata  rent  for  such  use  and 
occupation. 

"  Very  truly  yours, 

"  Healey  &  Co." 


1  The  italics  are  ours. 
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♦•  New  York,  29th  April,  1892. 
"  Mess.  Healey  &  Co., 

"  1478  Broadway. 
•'  Gentlemen  :— Your  letter  of  even  date  to  hand,  You  are  at 
liberty  to  continue  to  occupy  the  premises  at  No.  313  to  319  West  43d  St. 
at  a  pro  rata  rent  for  the  period  of  such  occupancy.  This  privilege  is 
accorded  you  only  with  the  understanding  and  agreement  that  such  occu- 
pancy is  to  be  terminated  on  a  week's  notice  from  either  party  in  order 
that  we  may  take  advantage  of  any  opportunity  that  may  offer  to  rent  the 
premises  for  the  entire  year. 

"  Very  truly, 

"Warren  M.  Healey." 

Mr.  Healey  then  testified  to  his  one-fourth  ownership  in 
the  premises  and  its  occupancy  by  his  firm  between  May 
1  st  and  May  30th  ;  whereupon  the  defendants  rested  and 
judgment  was  directed  for  the  plaintiff. 

Thus  it  appears  that  the  sole  differences  between  the 
new  record  and  that  of  the  former  trial  were(i)  the  defend- 
ants' offer  of  the  excluded  letters  without  any  evidence  of 
their  having  ever  been  brought  to  the  knowledge  of  the 
plaintiff  lessor,  entitled  under  the  lease  to  receive  both 
written  notice  of  defendants'  intent  to  exercise  the  option 
of  renewal  and  a  share  of  rent  by  specific  allotment,  and 
also  individually  to  appoint  one  arbitrator  in  case  of  dispute 
between  the  parties — and  (2)  Mr.  Healey's  testimony  to  his 
co-tenancy  and  his  firm's  occupancy  of  the  premises,  prior  to 
the  execution  on  May  30th  of  the  lease  which,  by  its  terms 
nevertheless,  took  effect  on  the  1st  day  of  May,  and  was,  as 
the  answer  admitted,  the  title  whereunder  the  lessees 
entered  into  possession. 

The  Appellate  Division  unanimously  affirmed  the  judg- 
ment below,  seeing  no  reason  for  dissent  from  the  conclu- 
sion of  the  General  Term  and  nothing  for  their  considera- 
tion except  the  disallowance  of  the  amendment  .and  the 
exclusion  of  the  correspondence.  As  to  the  former  point 
it  was  held  that  the  disallowance  was  not  a  breach  of  dis- 
cretion— it  being  immaterial  whether  the  defendants  were 
in  possession  before  the  lease  since  they  had 

"  assumed  to  be  and  were  in  possession  under  the  lease  and  that  alone  dur- 
ing the  term  of  one  year.  The  lease  established  the  relation  of  landlord  and 
tenant  and  they  could  not  be  in  possession  under  any  other  claim  during 
the  term  of  the  lease." 
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The  exclusion  of  the  correspondence  was  also  held  to  have 
been  proper  for  the  reason  that 

"  it  was  immaterial  and  if  admitted  would  not  have,  changed  the  result. 
*  *  *  The  notice  that  the  lessees  would  not  renew  the  lease  even  if  it 
had  been  given  to  both  lessors  would  not  of  itself  have  avoided  the  legal 
effect  of  the  holding  over  after  the  expiration  of  the  term."1 

As  to  Mr.  Healey's  letter  consenting  that  his  firm  might 
hold  over,  the  court  said  that  it  would  have  been  effective 
if  he  had  had  power  to  bind  the  plaintiff,  but  that  it  was 
not  plain  that  Mr.  Valentine  had  any  knowledge  of  the 
correspondence ; 

"  the  lease  by  its  terms  made  rent  payable  to  each  of  the  tenants  in  common 
according  to  their  respective  interests  in  the  property.  Healey  was  not 
authorized  to  act  for  plaintiff  as  his  agent  or  otherwise,  and  the  consent 
could  not  be  operative  as  plaintiff's  consent  in  any  way." 

Healey  being  in  possession  and  occupancy  at  the  time 
the  consent  was  given  not  as  owner  but  merely  as  one  of  the 
partners,  lessees,  the  court  said  that  neither  he  nor  his  firm 
could  change  the  relations  which  they  had  assumed  during 
the  term  "  so  as  to  affect  the  plaintiffs  rights  under  the  lease 
without  his  knowledge  or  consent,"  and  that  this  consent, 
given  before  the  expiration  of  the  term,  could  not  avoid  the 
legal  effect  of  the  holding  over  if  it  was  not  avoided  by  rea- 
son of  his  membership  in  the  firm. 

The  Court  of  Appeals  drew  a  different  conclusion  from 
this  record  and  held,  upon  the  authority  of  McKay  v. 
Mumford  (supra),  that  although  the  case  at  bar  was 
distinguished  by  the  General  Term,  and  distinguishable, 
from  McKay's  case  by  the  fact  that  Healey  was  not  sole 
lessee  but  one  of  the  firm  to  which  the  lease  ran,  still 
there  was  no  reason  why  at  the  expiration  of  the  lease  he 
might  not  assume  his  authority  over  the  premises  as  owner 
and  tenant  in  common  with  right  to  occupy  the  whole 
thereof  and  preserve  it  from  waste  or  injury  "  so  long  as 
he  did  not  interfere  with  the  right  of  his  co-tenant  to 
also  occupy  the  premises." 

Accordingly  the  exclusion  of  the  correspondence  was 
held  to  be  reversible  error-for  these  reasons:  (i)  the  firm's 
letter  would  have  shown  the  intent  of  the  lessees  not  to 
hold  over,  and  Healey's  would  have  shown  "  that  he  not 

1  "  Schuyler  v.  Smith,  51  N.  Y.  309;  Haynes  v.  Aldrich,  133  Id.  287. 
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only  gave  his  consent  to  the  company  to  hold  over  but  that 
he  assumed  his  relation  to  the  premises  as  owner,"  thus 
explaining  the  answer's  admission  of  continued  possession 
and  justifying  such  action ;  (2)  the  lease  was  executed  by 
Healey  and  not  by  the  plaintiff, — an  inference  apparently 
based  solely  upon  the  omission  of  the  plaintiff's  signature 
from  his  copy  of  the  "indenture"1  which  was  put  in  evi- 
dence,— and  therefore  the  plaintiff  by  acquiescing  therein 
and  accepting  rent  had  recognized  Healey's  authority  to 
act  in  his  behalf  and  justified  the  firm  in  assuming  that  its 
partner  was  authorized  to  treat  with  reference  to  the  lease- 
hold ;  in  other  words  the  excluded  letters  should  have  been 
admitted  to  show  that  the  holding  over  was  by  permission 
of  one  of  the  owners  whose  authority  to  represent  his 
co-owner,  the  defendants,  including  the  licensing  owner 
himself,  had  a  right  to  assume.  This  theory  of  Healey's 
agency  appears  never  to  have  occurred  to  the  defendants ; 
it  was  not  suggested  on  their  brief  nor,  the  dissenting 
opinion  says,  even  advanced  on  the  argument,  and  was 
directly  contradictory  of  what  the  court  below  had  assumed 
as  undisputed,  that  "  Healey  was  not  authorized  to  act  for 
the  plaintiff  as  his  agent  or  otherwise." 

From  this  prevailing  opinion  there  was  vigorous  dissent. 
O'Brien  J.  stated  the  question  in  the  case  to  be  whether  a 
partnership  taking  possession  of  realty  under  a  lease  is 
exempt  from  the  general  rules  governing  the  relation  of 
landlord  and  tenant  because  of  the  membership  in  the  firm 
of  a  co-owner  of  the  property.  He  found  the  answer  in 
the  fact  that  the  co-tenancy  and  the  partnership  were  dis- 
tinct legal  entities,  the  lease  having  been  made  between  the 
co-owners  as  landlord  and  the  partnership  as  tenant;  and 
that  this  relationship  was  not  affected  by  the  extraneous 
fact  that  one  of  the  lessees  of  the  entire  estate  was  also  a 
co-owner.  He  argued  that  the  covenant  for  surrender  of 
possession  became  nugatory  if  the  firm  could  hold  over  on 

1 "  Indenture"  at  common  law  is  a  written  instrument  in  counterparts 
the  serrated  edges  of  which  fit  together.  The  term  implies  an  agreement 
in  duplicate,  although  carelessly  used  of  agreements  by  a  single  instrument. 
But  the  Court  of  Appeals  has  lately  held,  in  Michaels  v.  Fishel  in  169  N. 
Y.  281,  that  the  use  of  a  technical  term  by  one  learned  in  the  law  raises  a 
presumption  of  its  use  in  the  common  law  sense, — "re-enter"  in  a  lease 
being  held  to  mean  not  entry  by  summary  proceedings  but  the  right  to 
maintain  ejectment. 
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the  license  of  its  member  who  was  co-owner,  and  reasoned 
that  as,  between  tenants  in  common,  a  deed  severs  forever 
the  unity  of  possession,  so  this  lease  which,  as  to  all  prop- 
erty taken  thereunder,  was  a  conveyance  for  a  limited 
period,  suspended  that  unity  and  all  relations  of  co-owner- 
ship between  the  parties  during  its  term  substituting  there- 
for the  relation  of  landlord  and  tenant.  Thus  Valentine, 
the  covenants  of  the  lease  being  observed,  could  not  have 
entered  upon  the  demised  premises  except  as  a  trespasser, 
but,  in  default  of  payment  of  rent,  could  have  instituted 
summary  proceedings ;  while  Healey  &  Co.  could  have 
asserted  their  exclusive  possession  and  proceeded  against 
Valentine  for  trespass  if  interfered  with  in  their  rights  as 
lessees  ;  all  of  which  suppositions  were  inconsistent  with  the 
relation  of  tenants  in  common.  The  relation  of  landlord 
and  tenant  continued  during  the  lease  and  .could  only  be 
terminated  by  surrender  of  possession  pursuant  to  the 
covenant,  until  which  surrender  the  tenancy  continued 
under  the  lease.  The  excluded  correspondence  was  char- 
acterized by  the  dissenting  opinion  as  "a  very  transparent 
device  that  ought  not  to  mislead  any  court,"  proving  noth- 
ing except  that  Healey  had  assented  to  the  holding  over 
by  his  firm,  an  assent  ineffective  to  change  the  obligations 
of  the  lessees  to  their  landlord  ;  for  if  Healey  after  posses- 
sion taken  under  the  lease  could  have  changed  those  obliga- 
tions in  one  regard  he  might  have  done  so  in  all  others, 
reducing  for  instance,  or  even  remitting,  the  rental.  From 
this  reasoning  it  was  concluded  that  the  only  just  and  con- 
sistent rule  for  such  a  case  is  to  hold  that  the  relations  of 
co-tenants  are  suspended  and  in  their  place  those  of  land- 
lord and  tenant  substituted  by  the  lease  and  these  new 
relations  are  not  changeable  during  the  term  by  either  party 
without  the  other's  consent.  Under  this  rule  the  corre- 
spondence was  properly  excluded  as  an  attempt  by  Healey, 
one  of  the  lessees,  to  defeat  the  rights  of  his  fellow  landlord 
by  releasing  himself  and  his  firm  from  the  covenant  to  sur- 
render possession  and  substituting  therefor  a  license  to 
occupy  indefinitely.  It  was  suggested  on  the  defendant's 
brief  that  the  case  was  a  hard  one  for  appellant,  a  sugges- 
tion emphatically  rejected  by  the  dissenting  judges ;  who 
also  refused  to  infer  from  the  omission  of  Valentine's  signa. 
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ture  that  Healey  was  his  agent  upon  the  grounds  that  there 
was  nothing  to  show  that  such  omission  was  not  a  scrivener's 
or  printer's  error,  that  the  admission  by  the  pleadings  that 
the  lessors  united  in  the  lease  could  not  be  contradicted  bj 
an  inference  from  the  appearance  of  that  document  on  the 
record,  that  the  findings  of  the  lower  court  negatived  such 
inference  and  that,  both  sides  having  asked  a  direction  of  a 
verdict,  the  defendants  were  precluded  from  raising  any 
question  except  upon  admitted  or  undisputed  facts. 

The  case  having  been  sent  back  for  trial  under  the 
guidance  of  the  prevailing  opinion,  the  plaintiff  proved 
these  new  facts  not  theretofore  appearing  in  the  record ; 
that  he  was  owner  with  Mr.  Healey  prior  to  May  ist,  1891 ; 
that  he  signed  the  counterpart  of  the  indenture  which  was 
delivered  to  the  lessees ;  that  the  counterpart  offered  in  evi- 
dence indicated  by  pencil  initials  that  his  signature  was  to 
have  been  put  in  the  vacant  place;  that  upon  April  28th,  1 892, 
he  had  distinctly  refused  the  oral  request  of  the  defendants' 
attorney  that  they  might  continue  in  possession  for  a  less 
period  than  that  of  an  annual  lease,  and  had  subsequently  re- 
peated this  refusal  in  writing  ;  and  that  the  property  being 
thus  held  over  against  his  wishes  after  the  termination  of  the 
lease  was  exclusively  occupied  by  defendants.  It  further 
appeared  from  the  testimony  of  the  defendant,  Mr.  Healey, 
that  he  was  substantially  Healey  &  Co.;  that  his  partner, 
Zabriskie,  in  negotiating  the  lease  acted  absolutely  under 
his,  Healey 's,  directions;  that  after  Valentine's  refusal  to 
suffer  occupancy  of  the  premises  except  under  a  yearly 
lease  the  defendants'  attorney  suggested  the  correspondence 
between  Mr.  Healey,  co-owner,  and  Mr.  Healey,  member 
of  the  leasing  firm ;  that  after  Mr.  Healey  had  completed 
the  correspondence  with  himself  on  the  morning  of  April 
29th,  a  copy  of  the  letter  signed  by  Healey  &  Co.  was 
mailed  to  Valentine  at  7  o'clock  P.  M.  of  that  day  and  not 
received  by  Mr.  Valentine  until  4.30  P.  M.  of  the  following 
day,  May  30th,  the  day  before  the  expiration  of  the  lease; 
and  that  Mr.  Valentine  immediately  wrote  and  sent  by 
hand  to  the  lessees  the  following  letter : 

"  New  York,  April  30th,  1892. 
"  Messrs.  Healey  &  Co., 

"  Gentlemen  :    Your  letter  of  the  29th  inst.  did  not  reach  me  until 
4.30  P.  M.  to-day. 
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"  You  have  already  been  informed  that  I  would  renew  the  lease  of  the 
factory  for  one  year  at  the  same  rent  as  in  the  present  lease,  but  would  not 
let  it  for  a  shorter  period. 

"  As  your  letter  only  repeats  your  request  for  a  few  weeks'  occupancy, 
from  May  ist,  my  answer  repeats  my  refusal  to  grant  it. 
"  Truly  yours, 

"  Henry  C.  Valentine." 

Mr.  Justice  O'Gorman,  at  the  conclusion  of  the  case, 
ruled  that  in  substance  the  record  was  the  same  as  that 
before  the  Court  of  Appeals,  presenting  a  case  wherein 
against  the  wishes  of  his  co-tenant  the  owner  of  one-fourth 
of  the  realty  permitted  a  firm,  of  which  he  was  a  member, 
to  remain  in  occupancy ;  that  while  it  is  well  settled  that 
the  holding  over  of  a  lessee  establishes  a  presumption  that 
he  is  occupying  under  a  lease,  such  presumption  does  not 
arise  where  one  of  the  lessees  is  a  tenant  in  common  in  the 
demised  property  ;  and  further  that  the  Court  of  Appeals 
had  substantially  held  that  the  presence  of  other  partners 
did  not  in  this  case  affect  the  rule  of  tenant  in  common,  while 
the  fact  that  one  lessee  was  also  a  co-owner  of  the  demised 
realty  did  take  the  case  out  of  the  general  rule  of  landlord 
and  tenant.  Upon  this  understanding  of  the  opinion  in  the 
highest  court  he  was  constrained  to  dismiss  the  complaint. 
Such  is  the  condition  of  this  curious  case.  The  eventual 
settlement  of  the  vexed  question  of  law  will  depend  upon 
whether  the  appellate  courts,  if  the  case  be  taken  up,  shall 
decide  that  the  new  evidence  adduced  by  the  plaintiff  on 
this  last  trial  did  substantially  change  the  record  as  pre- 
sented in  the  first  two  trials. 

It  is  too  broad  a  statement  to  say  that  the  Court  of 
Appeals  granted  the  new  trial  upon  the  ground  that  the 
element  of  partnership  did  not  affect  the  rights  of  the  tenant 
in  common.  Such  a  contention  was  urged  upon  the  court 
but  does  not  seem  to  have  been— certainly  was  not  in  terms 
— accepted.  Nor  was  the  refusal  to  allow  amendment  of  the 
answer  criticised.  The  reversal  was  solely  upon  the  ground 
that  it  was  error  to  exclude  the  letters  signed  by  Healey  & 
Co.,  and  Warren  M.  Healey  for  two  reasons  which  may 
be  now  reconsidered,  with  reference  to  the  new  record,  in 
their  reverse  order.  The  second  of  them  was  that  the 
omission  of  Mr.  Valentine's  name  from  the  copy  of  the  lease 
in  evidence  implied  Healey's  agency  in  negotiating  that 
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lease  and  justified  Healey  &  Co.  in  considering  their  senior 
partner — who  on  the  last  trial  testified  that  whatever  his 
partner  Mr.  Zabriskie  did  with  reference  to  the  lease  was 
done  under  his  direction — as  consenting  on  Mr.  Valentine's 
behalf  as  well  as  his  own  to  their  indefinite  holding  over. 
This  theory  of  agency  was  of  course  disposed  of  by  Mr. 
Healey  *s  admission  just  referred  to,  and  also  by  the  posi- 
tive testimony  that  the  counterpart  of  the  lease  signed  by 
Mr.  Valentine  was  delivered  to  Healey  &  Co.;  the  omission, 
where  leases  are  exchanged  between  landlord  and  tenant, 
of  the  former  to  sign  the  copy  retained  by  him  being  of 
common  occurrence.  The  inference  that  Healey  &  Co. 
were  justified  in  supposing  that  Mr.  Healey  was  authorized 
by  Mr.  Valentine  to  consent  to  their  holding  over  would 
seem  entirely  disposed  of  by  the  new  evidence  showing 
that  as  to  this  lease  Mr.  Healey  was  himself  Healey  &  Co., 
that  Mr.  Valentine  had  refused  orally  to  the  defendants' 
attorney  and  by  letter  to  the  lessees  prior  to  the  expiration 
of  the  lease  to  suffer  any  occupancy  of  less  than  a  year; 
and  that  the  excluded  correspondence  was  admittedly  sug- 
gested by  counsel  alter  this  refusal  was  known. 

This  theory  of  agency  being  out  of  the  case  there 
remains  the  first  ground  upon  which  the  Court  of  Appeals 
rested  its  decision.  This  is  based  upon  the  ruling  in  McKay 
v.  Mumford1: 

"  As  to  a  tenant  who  has  no  title,  except  by  the  lease  under  which  he 
enters,  if  he  continues  after  its  expiration,  his  possession  in  contemplation 
of  law,  is  in  subordination  to  the  landlord's  right,  because  the  law  will  not 
presume  him  disloyal.  But  no  such  presumption  exists  against  a  tenant  in 
common.  The  fact  of  his  not  leaving  possession  does  not  authorize  the 
inference  that  he  still  intends  to  hold  under  the  lease  ;  on  the  contrary,  the 
presumption  is  that  he  holds  under  his  own  title,  which  gives  him  a  right 
to  the  possession  and  enjoyment  of  the  whole  estate,  liable,  however,  to 
account  to  his  co-tenant  at  law." 

Of  this  rule  the  court  says  that  while  the  General  Term 
recognized  it  they  distinguished  McKay's  case  from  Valen- 
tine's by  the  fact  that  Healey  was  not  the  sole  lessee  but  a  mem- 
ber of  the  firm  to  which  the  lease  ran  and  adds  "  in  this  respect 
the  cases  are  distinguishable,  but  we  fail  to  see  why  Healey, 
at  the  termination  of  the  lease,  may  not  assume  his  authority 
over  the  premises  as  an  owner  and  a  tenant  in  common.    As 

1 10  Wend.  351. 
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such  tenant  in  common  he  had  the  right  to  take  and  occupy 
the  whole  of  the  premises  and  preserve  them  from  waste  or 
injury  so  long  as  he  did  not  interfere  with  the  right  of  his  co- 
tenant  to  also  occupy  the  premises  "  (The  italics  are  ours). 
Accordingly  it  was  said,  as  we  have  already  seen,  that  the 
letter  of  Healey  &  Co.,  if  received  in  evidence,  would  have 
negatived  intent  on  their  part  to  hold  over  under  the  lease 
(which  of  itself  was  immaterial  since  a  tenant  cannot  by  such 
notice  escape  his  obligation)1  while  Healey 's  letter  would 
have  shown  resumption  by  him  of  his  tenancy  in  common 
and  his  consent  as  co-owner  to  his  firm's  occupancy.  But 
the  chief  distinction  drawn  by  the  lower  court  between  Mc- 
Kay's case  and  that  at  bar  was,  not  only  that  the  lease  ran  to 
the  firm  of  Healey  &  Co.  but  that  it  was  a  lease  of  the  entire 
property,  of  the  entire  interest  in  the  property  of  each  co- 
tenant.  In  McKay  v.  Mumford  there  were  also  two  tenants 
defendants,  whether  partners  or  not  does  not  appear.  But 
these  lessees  only  leased  from  the  plaintiffs  a  moiety  of 
the  interest  in  the  realty  concerned ;  the  other  moiety 
they  avowedly  held  by  virtue  of  the  co-ownership  of 
one  of  them  and  their  occupancy  of  that  was  at  no  time 
under  the  lease  but  always  by  virtue  of  his  ownership. 
It  would  appear  that  the  co-owner  and  the  defendant 
E.  Mumford,  but  not  his  co-lessee,  had  shown  unwilling, 
ness  to  yield  possession  of  the  leased  moiety  but  only, 
so  far  as  can  be  spelled  out  from  the  decision,  because 
after  the  expiration  of  the  lease  he  asserted  a  right  to  re- 
main in  the  occupancy  of  the  whole  as  a  tenant  in  common. 
There  was  no  evidence  whatever  that  before  such  expira- 
tion he  and  his  co-lessee  had  applied  to  the  lessors  for  per- 
mission to  remain  in  possession  of  the  leased  moiety  and, 
such  permission  having  been  refused,  had  remained  in  occu- 
pancy despite  that  refusal.  In  the  case  at  bar  it  was  in  evi- 
dence that  Healey  &  Co.  before  the  expiration  of  their 
lease  applied  to  Mr.  Valentine  as  landlord  fur  permission  to 
remain  on  indefinitely,  thus  recognizing  his  right  to  grant 
or  refuse  such  a  request,  and  upon  his  refusal  applied 
to  Mr.  Healey,— or  at  least  Mr.  Healey  applied  to 
himself,— for  like  permission  on  April  29th,  while  the 
lease  was  still  in  force  and  the  rights  and  obligations 
'Schuyler  v.  Smith  {supra). 
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of  Mr.   Healey  thereunder  still  existent.     Not  only  were 
these  applications  to  remain  in  possession  a   recognition 
of    the    existing    relations    of    landlord    and    tenant,   but 
it    would    seem    that   Mr.    Healey's    note   consenting    to 
the  further  occupancy   implied   that   he   was    writing  not 
individually    as    tenant  in  common  but  as  landlord   with 
and  representing  Mr.  Valentine  ;  for  he  makes  no  assertion 
of  individual  title  but  expressly  says  that  the  occupancy  is 
to  be  terminable  on  a  week's  notice  "  in  order  that  we  may 
take  advantage  of  an  opportunity  that  may  offer  to  rent  the 
premises  for  the  entire  year."     As  tenant  in  common  he 
would  have  no  right  to  license  the  lessees,  against  the  ex- 
press and  known  refusal  of  his  co-tenant,  to  continue  in 
exclusive  possession  of  Mr.  Valentine's  interest,  the  rent  of 
which  was  specially  reserved  to  him,  for  the  determinate 
period  of  one  week,  at*  least,  and  beyond  that  indefinitely. 
It  cannot  be  doubted  that  such  a  permission  by  one  co-ten- 
ant in  the  teeth  of  the  other's  known  dissent  is  an  infringe- 
ment of  the  latter's  rights.   If  Mr.  Healey  could  have  granted 
such  a  license  on  April  29th,  1892,  the  lease  being  still  in 
force,  he  could  just  as  well  have  granted  it  on  May  1st, 
1891,  the  day  after  the  lease  was  signed.     To  this  extent 
the    record   seems  to  have   been   changed   and  the  case 
brought  within  the  rule  laid  down  in  the  prevailing  opinion. 
Nor  is  there  anything  left  in  the  record  as  presented  at 
the  last  trial  to  justify  an  assumption  either  that  Mr.  Healey, 
after  the  expiration  of  tlie  lease,  assigned  to  his  firm  his  rights 
as  tenant  in  common  or  that  he  ever  entered  upon  the  sur- 
rendered premises  and  occupied  the  whole  of  them,  without 
interfering  with  his  co-owner's  rights,  in  order  to  protect  them 
from  waste.     There  is  no  evidence  in  the  record  that  pos- 
session of  the  premises  was  ever  surrendered  as  covenanted 
by  the  lessees.     On  the  other  hand  Mr.  Valentine's  refusal 
to  assent  to  any  occupancy  after  the  lease's  expiration  was 
tantamount  to  a  demand  for  surrender  of  his  interest  and 
notice   that   further  occupancy    of   it   would  be   regarded 
as  yearly  tenancy.     In  this  respect  the  facts  are  totally 
different  from  the  early  case  of  Mumford  v.  Brown  {supra) 
wherein  a  tenant  in  common  held  over  in  the  entire  prem- 
ises, but  not  until  after,  in  reply  to  his  co-tenant's  demand, 
he  had  offered  to  surrender  the  moiety  not  his  own.     In  the 
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case  at  bar  there  is  no  indication  of  any  willingness  by 
either  defendant  to  surrender  possession  of  Valentine's  in- 
terest but  on  the  contrary  ample  evidence  that  the  same 
exclusive  possession  that  was  granted  under  the  lease  was 
continued  against  his  will.  Mr.  Healey  doubtless  had  a 
right  to  assign  his  own  interest  at  any  time  during  the  lease, 
subject  to  the  covenants  of  that  instrument.  But  he  never 
had  a  right  to  assign  or  give  possession  of  the  entire  es- 
tate against  his  co-tenant's  express  wishes,  or  to  modify  the 
terms  of  the  lease,  to  which  he  has  assented  and  under 
which,  according  to  the  admissions  of  his  answer,  he  and 
his  firm  were  in  possession  during  its  term.  To  do  these 
things  was  clearly  to  infringe  his  co-owner's  right.  And 
yet  it  seems  very  plain  that  he  did  both  of  these  things, 
when  against  the  will  of  his  co-tenant,  he  licensed  his  firm 
and  himself  to  occupy  the  entire  estate,  including  Valen- 
tine's share,  for  an  indefinite  period  not  in  any  event  less 
than  a  week,  and  that  therefore,  however  his  assent  may 
have  affected  his  own  interest,  the  holding  over  of  Valen- 
tine's share  against  his  known  dissent  established,  as  to 
three-fourths  of  the  estate,  a  violation  of  the  covenant  to 
surrender  and  a  continuance  of  the  relation  of  landlord  and 
tenant  at  Valentine's  election. 

If  the  foregoing  is  not  the  logical  conclusion  of  the  mat- 
ter, then  it  may  be  regarded  as  established  law  in  the  State 
of  New  York  that  one  tenant  in  common  of  realty,  however 
small  his  interest,  may  release  any  firm  of  which  he  may  be 
a  member,  or  of  which  he  ma}'  not  be  a  member,  from  a 
written  lease  of  his  co-owner's  share  to  which  he  has  him- 
self assented  under  seal ;  and  we  may  reasonably  doubt, 
until  the  determination  of  the  case  upon  the  new  record, 
that  such  a  rule  will  be  established  by  final  adjudication. 

W.  A.  PURRINGTON. 
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NOTES. 


Interference  with  Business  or  Employment. — The  principle 
that  the  intentional  infliction  of  injury  upon  another  which  is 
lawful  under  certain  circumstances  without  regard  to  the  character 
of  the  motive  prompting  it,  may  yet  give  rise  to  a  cause  of  action 
in  favor  of  the  injured  party,  when  it  takes  place  under  other  con- 
ditions, and  with  malevolent  design,  has  found  recognition  in  many 
well-reasoned  decisions,  ancient  and  modern,  but  can  hardly  be 
regarded  as  a  well-settled  rule  of  law.  Yet  many  of  the  cases 
in  which  the  doctrine  has  been  repudiated  seem  not  to  have  neces- 
sitated such  a  ruling,  the  acts  complained  of  having  taken  place 
under  circumstances  which  are  everywhere  regarded  as  relieving  a 
defendant  from  liability  notwithstanding  the  existence  of  an  evil 
purpose — cases  of  malicious  injury  inflicted  in  the  exercise  of  prop- 
erty or  contract  rights,  in  the  course  of  dealings  between  persons 
standing  in  special  relations  with  one  another,  or  in  carrying  on  fair 
business  competition.  The  discussion  of  this  principle  in  connec- 
tion with  cases  of  interference  with  business  or  employment  where 
the  acts  causing  injury  were  intended  so  to  result,  but  were  not  of 
such  a  character  as  to  be  tortious  per  se  as  against  the  injured  party, 
has  been  frequent  and  exhaustive.  Of  the  mass  of  decisions  on 
the  point  many  are  of  little  value  because  of  a  failure  to  define  the 
precise  nature  of  the  acts  of  interference.  There  has  been  a  lack 
of  proper  classification  in  this  branch  of  the  law,  and  the  judges 
seem  to  have  felt  more  or  less  free  to  deal  with  each  situation  as 
seemed  best  in  the  individual  instance.  In  view  of  the  complexity 
of  a  problem  which  involves  matters  of  social  sentiment,  economic 
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law,  and  business  policy,  it  is   not  strange,  perhaps,  that  the  solu- 
tions proposed  have  not  been  harmonious. 

In  the  celebrated  case  of  Allen  v.  Flood  [1898]  A.  C.  1,  two 
workmen  sued  a  fellow  servant  for  having  maliciously  induced  the 
employer  to  dismiss  them.  The  House  of  Lords,  by  a  vote  of  six 
to  three,  were  of  the  opinion  that  no  recovery  could  be  allowed, 
asserting  that  inasmuch  as  the  defendant's  act  would  have  been  law- 
ful if  done  with  a  proper  motive,  it  did  not  become  unlawful  be- 
cause of  the  malicious  design.  Yet  the  judges  of  the  lower 
courts  were,  by  a  large  majority,  in  favor  of  granting  relief,  and 
their  view  seems  finally  to  have  prevailed  in  England,  for  the  House 
in  the  recent  case  of  Quinn  v.  Leathern  [1901]  A.  C.  495,  expressed 
its  disapproval  of  the  theory  on  which  the  Flood  case  was  decided.  In 
the  later  case,  certain  members  of  a  trade  union  instituted  a  boycott 
for  the  purpose  of  punishing  an  employer  who  refused  to  discharge 
the  non-union  men  in  his  shop,  and  were  held  liable  for  their  con- 
duct. It  is  true  that  the  peculiar  form  of  oppressive  combination 
present  in  Quinn  v.  Leathern  lent  a  different  character  to  the  acts  of 
the  defendants,  but  the  court  did  not  dispose  of  the  case  upon  that 
ground  alone  ;  on  the  contrary,  it  appears  to  have  held  that  a  prima 
facie  \ox\  is  made  out  whenever  a  plaintiff  proves  the  infliction  of  an 
intentional  injury  ;  the  defendant  being  then  required  to  bring  his 
conduct  under  one  of  the  rules  of  privilege,  if  he  would  escape 
liability.  See  the  analysis  of  these  cases  in  2  Columbia  Law  Re- 
view, 37. 

In  America,  the  condition  of  the  law  as  regards  this  question  is 
hardly  satisfactory.  Perhaps  most  of  the  cases  allow  recovery  where 
the  acts  amount  to  fraud,  intimidation,  or  coercion  with  respect  to 
a  third  party.  However,  so  far  as  a  plaintiff's  rights  are  concerned, 
the  fact  that  a  defendant's  .conduct  constitutes  a  tort  against  a  third 
party  would  seem  to  be  immaterial.  It  is  believed  that  there  is  no 
distinction  on  principle  between  persuasion  induced  by  falsehood 
and  putting  in  fear,  and  mere  malevolent  advice  which  accomplishes 
the  same  result.  Holmes,  C.  J.,  in  Moran  v.  Dumphy  (1900)  177 
Mass.  485. 

In  the  recent  case  of  National  Protective  Ass.  et  al.  v.  Cumming 
et  al.  (1902)  170  N.  Y.  315  the  members  of  a  trade  union  sued  per- 
sons belonging  to  a  rival  organization  for  having  procured  their  dis- 
charge. It  seems  that  the  defendants  objected  to  doing  work  with 
men  not  connected  with  their  own  body,  and  notified  the  employer 
that  unless  he  dismissed  the  plaintiffs  they  would  not  continue  in 
his  service.  The  court  were  divided  in  their  views  of  the  inferences 
of  fact  proper  to  be  drawn.  Three  members,  adopting  the  rule 
rejected  in  Allen  v.  Flood,  came  to  the  conclusion  that  the  conduct 
of  the  defendants  was  unjustifiable  and  hence  that  recovery  should 
be  allowed.  On  the  other  hand,  the  four  judges  of  the  majority 
were  of  the  opinion  that  the  damage  complained  of  was  done  not 
for  its  own  sake,  but  in  the  course  of  fair  competition  in  the  labor 
market,  and  thus  was  not  actionable  on  any  legal  principle.  But 
while  one  member  of  the  prevailing  side  discussed  the  case  only  on 
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its  facts,  the  others  who  reached  the  same  result  repudiated  vigor- 
ously the  principle  within  which  recovery  is  allowed  for  injury 
inflicted  without  justification  or  excuse.  Their  opinion  written  by 
Parker,  C.  J. ,  seems  to  adopt  substantially  the  view  expressed  by 
Lord  Herschell  in  the  Flood  case,  the  numerous  American  decisions 
on  the  point  being  given  scant  consideration.  Yet  it  would  seem 
that  this  question  had  already  been  settled  adversely  in  New  York, 
for  in  Curran  v.  Galen  (1897)  152  N.  Y.  •$■$  the  Court  of  Appeals 
decided  that  members  of  a  union  who  had  procured  the  dimissal  of  a 
workman,  and  by  means  of  false  statements,  had  induced  employers 
not  to  hire  him  because  he  would  not  join  their  organization,  must 
respond  in  damages  for  the  injury  caused.  This  was  unfair  compe- 
tition. And  whether  competition  be  fair  or  not,  in  a  given  case, 
depends  upon  a  delicate  weighing  of  advantages,  and  a  considera- 
tion of  the  business  policy  of  the  community. 


State  Regulation  of  Long  and  Short  Hauls. — The  Louis- 
ville and  Nashville  R.  R.  Co.,  defendant,  charged  twelve  cents  per 
pound  for  transporting  tobacco  from  Nashville,  Tenn.,  to  Louis- 
ville, Ky., — a  distance  of  one  hundred  and  eighty-five  miles.  From 
Franklin,  Ky.,  to  Louisville,  one  hundred  and  thirty-four  miles, — a 
part  of  the  Nashville-Louisville  route, — the  rate  was  twenty-five  cents 
per  pound.  The  lower  rate  over  the  interstate  route  was  due  to 
actual  competition  of  river  steamers  and  was,  therefore,  legal  under 
the  Interstate  Commerce  Act.  Harwell  v.  Columbus  &  W.  R.  Co. 
(1887)  31  Am.  &  Eng.  R.  R.  Cas.  640  (Interstate  Commerce  Com- 
mission). The  plaintiff,  Eubank,  alleged  a  violation  of  the  con- 
stitution of  Kentucky  (§  218),  by  which  a  greater  charge  by  a  rail- 
road for  a  short  haul  than  for  a  long  haul  is  in  general  forbidden. 
The  company  contended  that  such  an  interpretation  of  the  Ken- 
tucky constitution  amounted  to  State  regulation  of  interstate  com- 
merce. This  contention  the  Circuit  Court  of  Kentucky  denied. 
But,  in  an  appeal  to  the  Supreme  Court  of  the  United  States,  the 
defendant  has  been  upheld.  Louisville  <&*  Nashville  R.  R.  Co.  v. 
Eubank  (1902)  184  U.  S.  27. 

In  dealing  with  an  Iowa  "act  to  establish  maximum  rates  of 
charges  for  the  transportation  of  freight  and  passengers  on  the  dif- 
ferent railroads  of  this  State,"  the  Supreme  Court  has  held  : 
<<*  *  *  until  Congress  acts,  the  State  must  be  permitted  to 
adopt  such  rules  and  regulations  as  may  be  necessary  for  the  pro- 
motion of  the  general  welfare  of  the  people  within  its  own  jurisdic- 
tion, even  though  in  so  doing,  those  without  may  be  indirectly 
affected."  C.  &c.  R.  R.  Co.  v.  Iowa  (1876)  94  U.  S.  155,  163. 
Confirmed  in  Peik  v.  C.  &c.  R.  Co.  (1876)  94  U.  S.  164.  But 
the  results  of  this  decision  compelled  the  Court  to  retreat  in 
Wabash,  &>c.  R.  Co.  v.  ///.,  (1886)  118  U.  S.  557,  568.  569.  A 
State  has  no  right  to  regulate  interstate  commerce,  directly  or 
indirectly,  whether  or  not  Federal  legislation  exists.  The  power 
of  the  State  to  regulate  purely  internal  commerce  has  been  and  still 
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is  admitted.  L.  &  N.  R.  R.  Co.  v.  Kentucky  (1902)  22  Sup.  Ct 
Rep.  95.  Thus  there  remains  but  one  question  in  the  principal 
case  :  Does  the  Kentucky  constitution  regulate  interstate  com- 
merce ? 

The  dissenting  justices  of  the  United  States  Supreme  Court, 
Brewer  and  Gray,  claimed  that  Kentucky  had  merely  applied  the 
National  law, — that  a  greater  charge  shall  not  be  made  for  a  short 
than  for  a  long  haul, — to  its  own  domestic  commerce.  This,  they 
said,  was  not  regulating  the  national  law,  but  using  it  as  a  stand- 
ard. This  view  ignores  economic  conditions.  Since  the  rate  for 
the  through  freight  was  greater  than  the  actual  cost  of  its  move- 
ment, it  left  something  towards  the  payment  of  the  fixed  expenses 
of  the  railroad, — interest  on  capital,  maintenance,  etc.  Hadley, 
Railroad  Transportation,  70,  73.  While  this  was  less  than  its  pro- 
portionate share,  it  was  better  than  nothing.  By  raising  the  twelve 
cent  charge,  all  this  traffic  would  go  by  boat,  its  assistance  in  the 
payment  of  fixed  expenses  would  be  lost,  and  a  corresponding 
increase  in  local  rates  would  be  required.  The  rate  was,  therefore, 
reasonable  and  warranted  by  competition.  But  the  Kentucky  con- 
stitution orders  a  proportionate  reduction  in  local  charges.  The 
local  business  was  larger  than  the  through  traffic.  To  conduct  it 
at  correspondingly  low  rates  would  mean  bankruptcy.  The  lesser 
of  the  two  evils  would  be  to  raise  through  rates.  And  thus  the 
State  would  regulate  interstate  commerce  as  effectively  as  by  injunc- 
tion.    The  conclusion  of  the  majority  of  the  Court  seems  correct. 


Shares  in  Joint-Stock  Associations.  A  case  has  recently  been 
decided  in  the  Appellate  Division  of  the  New  York  Supreme  Court, 
First  Department,  which  turned  on  the  question  whether  shares  in 
a  joint-stock  association  are  interests  in  land,  in  respect  to  the  real 
estate  owned  by  the  association.  Forty-six  of  the  one  hundred 
shares  in  the  New  York  Times  Association  had  been  devised,  and  in 
estimating  their  value  in  order  to  impose  the  transfer  tax,  the 
appraiser  had  taken  into  account  the  value  of  the  Times  building. 
This  was  held  to  be  erroneous,  as  taxing  interests  in  land,  which  are 
exempted  from  the  tax  under  the  Laws  of  1891,  c.  215,  §  1. 
O'Brien,  J.  dissented,  being  of  opinion  that  the  property  of  a  joint- 
stock  association  belongs  to  the  association  and  not  to  the  share- 
holders, and  that  these,  like  the  stockholders  of  a  corporation,  own 
only  shares,  which  are  personalty.  t  Matter  of  Jones  (1902)  69  App. 
Div.  237. 

Though  joint-stock  associations  were  at  common  law  nothing 
but  partnerships,  legislation  has  given  them  many  of  the  incidents 
of  corporations.  Their  nature  has  been  discussed  by  the  New  York 
courts  in  Waterbury  v.  Merchants  Union  Express  Co.  (1867)  50 
Barb.  157;  Westcott  v.  Fargo,  (1875)  61  N.  Y.  542;  People  v. 
Wemple,  (1889)  117  N.  Y.  136;  and  People  v.  Coleman,  (1892)  133 
N.  Y.  279.  In  the  Waterbury  case,  Barnard,  J.,  in  delivering  the 
opinion  of  the  General  Term,  said  that  a  joint-stock  company  has 
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all  the  attributes  of  a  corporation  except  the  use  of  a  common  seal, 
and  held  that  the  relations  of  a  shareholder  to  the  company  are  to 
be  determined  according  to  the   rules  applicable  to  corporations 
rather  than  those  applicable  to  partnerships.     In  Westcott  v.  Fargo, 
supra,  the  Commission  of  Appeals  held  that  a  joint-stock  company 
may  be  sued  at  law  in  the  name  of  its  president  by  a  shareholder  as 
well   as  by  a  stranger,  the  president,  for  the  purpose  of  actions, 
being  considered  a  corporation  sole.     The  only  question  in  People 
v.    Wemple,  supra,  was  whether  such  a  company  was  taxable  under  a 
statute  providing  for  the  taxation  of  "every  corporation,  joint-stock 
company  or  association  whatever,  now  or  hereafter  incorporated  or 
organized,  "and  the  company  was  held  taxable.    The  great  similarity 
between  a  corporation  and  a  joint-stock  company  was  pointed  out, 
and  the  company  was  called  an  artificial  body.     In  People  v.  Cole- 
man, supra,  these  associations  were  held  not  taxable  as  corporations, 
and  it  was  decided  that  although  many  of  the  powers  of  a  corpora- 
tion have  been  conferred  upon  joint-stock  companies,  the  latter 
remain  distinct  from  corporations  both  in  the  intent  of  legislative 
enactment  and  in  their  essential  character.      Though  the  views  of 
the  judges  in  these  two  last  ca^es  are  not  thoroughly  harmonious, 
they  agree  in  the  general  result  that  a  joint-stock  company,  though 
not  a  corporation,  is  a  partnership  with  some  of  the  powers  of  a 
corporation.     Nothing  is  said  in  them  in  regard  to  the  ownership  of 
association  property  or  the  nature  of  the  shareholder's  interest.     In 
the  Waterbury  case,  supra,  however,  Barnard,  J.,  declared  that  the 
' '  property  or  capital  [of  these  associations]  is  represented  in  shares 
or  certificates  of  stock  differing  in  no  respect  from  shares  and  stock 
certificates  of  corporations,"  and  "the  situation  and  relations  of  a 
shareholder  in  one  of  these  associations  are  in  other  respects  like, 
and  very  exactly  like,   those  of  a  stockholder  in   a  corporation." 
This  is  the  same  position  as  that  taken  by  O'Brien,  J.,  in  the  recent 
Appellate  Division  case,  and  is  believed  to  be  the  sound  one.   From 
a  business  point  of  view  the  association  resembles  the  corporation 
more  closely  than  the  partnership;  it  is  not  affected  by  the  share- 
holder's death  or  the  transfer  of  his  interest,  and  the  latter  has  no 
voice  in  the  management;  he  is  an  investor  rather  than  a  partner. 
On  the  death  of  a  shareholder  his  shares  go  as  a  single  interest  to 
his  executor.      It  would  seem  reasonable  therefore  to  hold  that  the 
shares  are  in  all  respects  like  those  of  a  corporation,  and  personal 
property  for  all  purposes.     The  argument  that  there  is  no  juristic 
person  in  whom  the  ownership  can  vest,  even  if  true  of  a  partner- 
ship, is  not  necessarily  true  of  a  joint-stock  association;  for  it  may 
be  suggested  in  reply  that  the  legislature,  in  enacting  that  such  an 
association  may  "purchase,  hold  and   convey"  real  estate  in  the 
name  of  its  president  (Laws  of   1867,   c.  289)  has  given  it  juristic 
existence  sufficient  at  least  to  be  an  equitable  owner.    The  Supreme 
Court  of  Pennsylvania,  in  what  is  believed  to  be  the  only  other  case 
in  which  this  question  has  arisen,  has  decided  that  shares  in  a  joint- 
stock   association  are   personal   property.     Estate  0/  Oliver  (1890) 
136  Pa.  St.  43. 
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Treated  as  a  question  of  ordinary  partnership  law,  moreover,  this 
decision  of  the  Appellate  Division  appears  to  be  in  conflict  with  the  de- 
cisions of  the  Court  of  Appeals.  In  VanBrocklenv.  Smeallie (1893)  140 
N.  Y.  jo,  in  an  action  on  contract  in  which  the  measure  of  damages 
was  different  for  real  and  for  personal  property,  it  was  held  that  the 
sale  of  an  entire  interest  in  a  partnership  which  owned  real  estate, 
was  a  sale  of  personal  and  not  of  real  property.  Finch,  J.,  de- 
clared that  the  interest  of  a  partner  in  the  partnership  property  is 
exactly  the  same  as  that  of  a  stockholder  in  the  corporation  prop- 
erty; "that  one  is  incorporated  and  the  other  not  is  the  sole  dif- 
ference between  them  without  at  all  affecting  the  common  and 
identical  character  of  the  property  owned  in  each."  That  the  trans- 
fer of  a  partner's  interest  passes  no  title  to  any  of  the  partnership 
property,  but  gives  only  a  right  to  a  share  in  the  assets  after  the 
partnership  debts  have  been  paid,  is  established  law  in  New  York. 
Menagh  v.  Whitwell,  (1873)  52  N.  Y.  146;  Tar  be  11  v.  West,  (1881) 
86  N.  Y.  280;  Wood  v.  Am.  Fire  Ins.  Co.,  (1896)  149  N.  Y.  382. 
In  the  case  last  cited,  a  policy  of  insurance  on  firm  real  estate  was 
to  be  void  if  the  firm  did  not  have  unconditional  and  sole  owner- 
ship, and  was  held  not  to  be  avoided  by  the  fact  that  one  of  the 
partners  had  assigned  for  the  benefit  of  creditors.  "Since  the  title 
to  the  real  estate  held  by  a  partnership  is  in  the  firm,  and  not  in 
the  individual  members  of  it,"  said  the  court,  "the  title  was  unaf- 
fected by  the  assignment  of  one  of  the  members. "  "An  assign- 
ment by  one  partner  of  his  share  in  the  partnership  stock  simply 
transfers  any  interest  he  may  have  in  the  surplus  after  payment  of 
the  firm  debts  and  the  settlement  of  firm  accounts."  If  the  title 
is  in  the  firm  and  the  partner  can  transfer  only  a  right  to  share  in 
the  proceeds,  he  can  have  nothing  more  himself.  Such  is  said  to 
be  the  English  law.  Lindley  on  Part.  6th  Eng.  ed.  p.  348.  This 
right  is  of  course  personalty. 

The  same  result  would  seem  to  be  reached  through  the  doctrine 
of  conversion — which  is,  perhaps,  but  a  different  expression  of  the 
same  idea.  Though  the  doctrine  has  not  been  adopted  in  this 
country  to  the  same  extent  as  in  England,  Sumner  v.  Bucham 
(1847)  2  Barb.  Ch.  165,  Fair  child  v.  Fairchild,  (18/6)  64  N.  Y. 
471,  nevertheless  if  the  partners  expressly  or  impliedly  agree  among 
themselves  that  the  real  property  is  to  be  treated  and  administered 
as  personalty  for  all  purposes,  effect  will  be  given  to  the  agreement. 
Darrow  v.  Calkins,  (1897)  154  N.  Y.  503.  And  where  partnership 
funds  are  invested  in  realty  to  be  used  for  partnership  purposes,  the 
fact  that  the  two  kinds  of  property  are  so  commingled  that  they 
cannot  be  separated  without  impairing  the  value  of  each,  will  be 
a  basis  for  implying  such  an  agreement.  Barrow  v.  Calkins,  supra; 
per  Denio,  C.  J.,  in  Collumb  v.  Bead  (1862)  24  N.  Y.  505,  509. 
Now  as  it  is  always  intended  that  a  joint-stock  association  shall  not 
be  dissolved  on  the  death  of  a  shareholder,  but  shall  continue  in 
business,  using  the  property,  the  representative  or  devisee  taking 
the  place  of  the  deceased  shareholder,  the  organization  of  such  an 
association  would   in  itself  seem  to  be  sufficient   evidence  of  an 
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agreement  that  all  the  property   be  held  as  personalty,  at  least  so 
long  as  the  association  shall  continue  to  exist. 


Generic  Words  as  Trade-Marks.  To  prevent  unfair  competi- 
tion trade-marks  have  been  protected  by  law.  But,  to  avoid  the  crea- 
tion of  monopolies,  such  protection  has  been  withheld  where  the 
words  used  are  descriptive  of  the  quality  or  ingredients  of  an  article. 
Thus  the  name  "  Crystallized  Egg,"  for  preserved  eggs,  has  been 
held  invalid  as  a  trade-mark,  since  it  denotes  the  ingredients  of  the 
article  and  others  have  the  right  to  put  such  a  preparation  upon  the 
market.  Lamont  v.  Leedy  (1898)  88  Fed.  72.  On  the  other  hand, 
"  Bromo-Caffeine,"  as  applied  to  a  medicine,  has  been  upheld,  since 
it  is  suggestive,  rather  than  descriptive.  Keasbey  v.  Chemical  Works 
(1894)  142  N.  Y.  467.  The  courts  in  their  decisions  are  prone  to 
say  that  words  denoting  quality  are  invalid  as  trade  marks.  It  must 
be  borne  in  mind,  however,  that  a  name  may  be  descriptive  of 
quality  in  two  senses:  (a)  descriptive  of  the  grade,  ingredient  or 
property  of  the  article,  as  in  the  case  cited  above;  or  (b),  descriptive 
of  the  merits  of  an  article,  as  associated  with  or  coming  from  a  cer- 
tain source.  If  descriptive  in  this  latter  sense,  the  words  may  be 
used  as  a  trade-mark.  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.  (1899) 
94  Fed.  651. 

In  the  recent  case  of  Cooke  &  Cobb  Co.  v.  Miller  (1902)  170  N.  Y. 
475,  the  court,  Parker,  C.  J.,  dissenting,  held  that  the  word 
"Favorite,"  as  applied  to  a  letter-file  was  in  so  far  descriptive  of 
quality  as  not  to  be  a  valid  trade-mark.  The  plaintiff  had  for  many 
years  manufactured  a  letter  file,  on  which  the  label  was  the  word 
"Favorite"  in  heavy  type,  with  some  other  words,  above  and  be- 
low, in  small  letters.  The  defendant  manufactured  a  letter-file 
similar  in  appearance,  on  which  he  also  printed  the  word  "Favorite" 
in  large  letters.  The  plaintiff,  alleging  an  infringement  of  his  trade- 
mark, prayed  for  a  perpetual  injunction,  which  was  refused  by  the 
court.  It  will  be  noticed  at  once,  that  the  plaintiff  relied  on  his 
property  rights  to  the  word  "Favorite",  and  did  not  proceed  on  the 
broad  ground  of  unfair  competition.  Now,  is  the  word,  "  Favorite," 
of  such  a  nature  as  to  be  a  valid  trade-mark?  The  court  holds  that 
it  is  descriptive  of  quality,  in  the  sense  that  it  denotes  the  proper- 
ties of  the  article.  The  same  court,  in  Waterman  v.  Shipman,  130 
N.  Y.  301,  decided  in  1891,  heldthat  "  Ideal,"  as  applied  to  foun- 
tain pens,  could  be  used  as  a  trade-mark.  Parker,  C.  J.,  contends 
that  the  decision  in  the  principal  case  overrules  Waterman  v.  Ship- 
man,  supra.  But  the  two  cases  are  not  necessarily  inconsistent.  In 
the  first  place,  the  name,  "  Ideal,"  had  by  long  usage  become  asso- 
ciated with  the  origin  of  the  article,  hence,  under  Dennison  Mfg. 
Co.  v.  Thomas  Mfg.  Co.,  supra,  it  could  be  used  as  a  trade-mark. 
In  the  second  place,  the  defendant,  Shipman,  stamped  Waterman's 
name  on  pens  made  by  himself  and  the  court  held  that  this  was  a 
fraud  upon  the  plaintiff.  In  other  words,  the  decision  of  Water- 
man v.  Shipman,   supra,  though  usually  cited  as  a  trade-mark  case, 
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went  off  largely  on  the  ground  of  unfair  competition.  Under  this 
latter  doctrine,  it  is  only  necessary  to  prove  that  the  defendant  is 
selling  his  goods  as  those  of  the  plaintiff,  in  order  to  obtain  an  in- 
junction. Croft  v.  Day  (1843)  7  Beav.  84.  See  2  Columbia  Law 
Review,  245.  A  fraudulent  intent  does  not  have  to  be  shown,  it 
being  sufficient  that  the  public  is  misled.  Waterman  v.  Shipman, 
supra.  Yet  the  court,  in  the  principal  case,  laid  stress  on  the  fact 
that  no  fraud  or  intent  to  deceive,  had  been  found  at  the  trial  in  the 
court  below.  As  the  action  was  brought  for  an  invasion  of  prop- 
erty rights,  this  finding  was  immaterial.  But  if  the  court  was  view- 
ing the  case  from  the  standpoint  of  unfair  competition,  a  different 
conclusion  should  have  been  reached,  since  the  public  was  bound 
to  be  misled  by  the  similarity  of  the  articles.  Thus  in  Shaver  v.  Hel- 
ler &  Aferz  Co.  (1901)  108  Fed.  821,  the  plaintiff  prayed  that  the 
defendants  be  enjoined  from  using  the  names  "American  Ball 
Blue"  and  "American  Wash  Blue,"  asking  for  relief  on  the  ground 
of  unfair  competition.  An  injunction  was  granted.  Had  the  plain- 
tiff framed  his  bill  on  the  ground  that  there  was  an  infringement  of 
his  trade-mark,  no  relief  could  have  been  given,  since  a  geographical 
name  cannot  be  monopolized,  Canal  Co.  v.  Clark  (1871)  13  Wall. 
311;  and  because  names  given  to  different  brands  of  goods  manu- 
factured by  the  same  party  are  held  to  be  descriptive  only  of  the 
quality  of  the  article.  Beadleston  (Sf  Woerz  v.  Cooke  Brewing  Co. 
(1896)  74  Fed.  229.        

Attachment  of  Chattels  to  the  Freehold. — The  law  of  fix- 
tures has  given  rise  to  many  apparently  contradictory  decisions, 
partly  because  of  a  failure  to  discriminate  between  the  ques- 
tions whether  articles  have  been  so  affixed  to  the  freehold  as  to 
become  part  of  the  realty,  and  whether,  if  they  are  so  affixed, 
the  tenant  has  the  right  to  remove  them  during  the  term,  and 
partly  because  many  of  the  cases  involve  questions  of  degree, 
and  depend  upon  facts  peculiar  to  each  case.  There  are  cases 
which  do  not  admit  of  doubt,  "where  the  subject  or  mode  of 
annexation  is  such,  as  that  the  attributes  of  personal  property  can- 
not be  predicated  of  the  thing  in  controversy,  as  where  the  prop- 
erty could  not  be  removed  without  practically  destroying  it,  or 
where  it  or  part  of  it  is  essential  to  the  support  of  that  to  which  it 
is  attached."  Folger,  J.,  in  Tift  v.  Horton  (1873)  53  N.  Y.  380. 
On  the  other  hand,  there  are  cases  where  the  court  will  rule  as 
matter  of  law  that  articles  have  not  lost  their  character  of  chattels. 
Cosgrovev.  Troescher  (1901)  62  App.  Div.  123.  Between  these  ex- 
tremes, however,  lies  a  debatable  ground,  and  it  is  in  this  field  that 
the  apparent  conflict  arises.  The  rule  is  clear  in  America  that,  in 
this  class  of  cases,  the  intention  of  the  person  who  affixed  the 
articles  is  to  govern — not  the  secret  intention,  but  the  "intention 
implied  and  manifested  by  his  act."  Hopewell  Mills  v.  Taunton 
Savings  Bank  (1890)  150  Mass.  519  ;  Snedeker  v.  Warring  (1854) 
12  N.  Y.  170.  In  England,  on  the  contrary,  the  law  has  not  been 
so  clear.     The  older  cases  were  supposed  by  Lord  Hardwicke  in 
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Law/on  v.  Lawton  (1743)  3  Atk.  12,  and  by  Lord  Mansfield  in 
Lawionv.  Salmon  (1782)  1  H.  Bl.  259m  to  decide  that  a  chattel 
became  part  of  the  realty  merely  because  of  its  physical  attachment 
to  the  freehold.  In  the  latter  case  this  was  said  to  be  still  the  law 
subject  to  two  exceptions  or  "relaxations,"  namely,  the  right  of  a 
tenant  for  years  to  disannex  "trade  fixtures"  during  his  term, 
which  had  been  recognized  in  Henry's  Case  (1505)  Y.  B.  20  Hen. 
vii,  13,  pi.  24,  and  the  right  of  a  life  tenant  or  his  executor  to  dis- 
annex and  remove  "ornamental  fixtures."  The  same  opinion  was 
expressed  by  Lord  Ellenborough  in  Elwes  v.  Maw  (1802)  3  East 
38,  who  likewise  seems  to  have  regarded  physical  attachment  as 
proving  that  the  chattel  had  become  realty  and  the  only  question 
for  him  to  decide  therefore  as  being  "  whether  a  particular  fixed 
instrument,  machine,  or  even  building,  should  be  considered  re- 
movable by  the  executor.  And  in  The  King  \.  Oiley  (1830)  1  B.  & 
Ad.  161,  it  was  decided  that  a  mill  could  not  be  real  estate, 
because  it  rested  of  its  own  weight  on  a  foundation  of  bricks,  the 
wood-work  not  being  inserted  in  the  foundation.  The  rule  that 
physical  attachment  was  necessary,  however,  was  later  abandoned, 
and  in  Ex  Parte  Ashbury  (1869)  L.  R.  4  Ch.  630  it  was  held  that 
duplicate  parts  of  a  machine,  although  not  in  use  and  unattached, 
passed  to  the  mortgagees  of  a  mill  and  its  fixtures,  on  the  ground  that 
"the  machine  with  a  duplicate  set  is  a  more  perfect  machine." 
Intention  was  recognized  as  a  test  of  whether  an  article  has  become 
part  of  the  realty  by  Martin  B.,  in  Elliott  v.  Bishop  (1854)  10  Ex. 
496.  "The  term  (fixture?)  does  not  include  everything  which  is 
fixed,  and  so  rendered  immovable.  The  object  and  purpose  in 
fixing  must  be  looked  at ;  and  if  the  chattels  be  fixed  to  the  build- 
ing merely  for  the  more  complete  enjoyment  and  user  of  it  as  a 
chattel,  it  is  not  a  fixture  at  all  in  the  technical  legal  meaning  of 
the  word,  but  still  remains  a  chattel."  Blackburn,  J.  expressed  a 
similar  view  in  Holland  v.    Hodgson  (1872)   L.    R.    7   C.    P.  328, 

334- 

In  the  light  of  these  apparently  inconsistent  authorities  the  re- 
cent decision  of  the  House  o£  Lords  in  Leigh  v.  Taylor  [1902]  A. 

C. ,  is  of  especial  interest.      A  tenant   for  life  fastened  several 

large  tapestries  to  frames  and  fitted  them  into  panels  by  means  of 
nails  and  screws,  and  changed  the  wall  paper  to  harmonize  with  the 
tapestries.  When  in  the  Court  of  Appeal  {sub  nom.  Ward  v.  Taylor 
[  1 901 J  1  Ch.  523)  the  case  seems  to  have  been  decided  on  the 
ground  that,  though  the  articles  were  fixtures,  they  came  within  the 
exception  of  ornamental  fixtures  and  were  removable  by  the  life- 
tenant  or  her  executors.  The  House  of  Lords,  however,  while 
reaching  the  same  result,  do  so  on  the  theory  that  the  tapestries  never 
lost  their  character  as  chattels.  The  intention  test  is  expressly  adopted. 
"  Where,"  said  Lord  Halsbury,  "  although  it  may  be  attached  in 
some  form  or  another  to  the  walls  of  the  house,  yet  having  regard 
to  the  nature  of  the  thing  itself,  and  the  purpose  of  iis  being  placed 
there,  it  is  not  intended  to  form  part  of  the  realty,  but  is  only  a 
mode  of  enjoyment  of  the  thing  while  the  person  is  temporarily 
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there,  and  is  there  for  the  purpose  of  his  or  her  enjoyment,  then  it 
is  removable  and  goes  to  the  executor. "  The  contention  that  this 
is  a  change  in  the  law  is  denied.  "  My  own  view,"  he  continues, 
"  is  that  going  back  for  some  centuries,  the  real  differences  of  opin- 
ion, which  apparently  on  the  surface  have  been  entertained  by  diff- 
erent judges,  have  not  been  at  bottom  differences  in  the  law  at  all, 
but  the  facts  have  been  regarded  in  different  aspects  according  to 
the  fashion  of  the  time,  the  mode  of  annexation,  and  the  mode  in 
which  houses  were  built,  and  the  degree  of  attachment  which  from 
time  to  time  became  necessary  or  not  according  to  the  nature  of  the 
structure  which  was  being  dealt  with.  The  principle  appears  to 
me  to  be  the  same  to-day  as  it  was  in  the  early  times,  and  the 
broad  principle  is  that,  unless  it  has  become  part  of  the  house 
in  any  intelligible  sense,  it  is  not  a  thing  which  passes  to  the 
heir." 

This  ?eems  opposed  to  the  expressions  in  Law/on  v.  Lawlon, 
supra,  and  Lawton  v.  Salmon,  supra.  D Eyncourt  v.  Gregory  (1866) 
L.  R.  3  Eq.  382,  which  was  criticized  when  the  principal  case  was 
in  the  Court  of  Appeal,  is  perhaps  reconcilable  with  it  when  exam- 
ined in  >  the  light  of  the  peculiar  facts  of  the  case.  There  a  tenant 
for  life  refitted  the  interior  of  the  house,  and  rearranged  the  whole 
plan  of  decoration,  and  fastened  tapestries  to  the  walls  in  much  the 
same  way  as  in  the  principal  case,  and  the  tapestries  were  held  to 
be  part  of  the  realty.  In  the  H Eyncourt  case,  however,  the  room 
was  arranged  for  the  tapestries,  and  the  panels  made  to  fit  the 
frames,  while  in  the  principal  case  the  frames  were  fastened  without 
disarranging  the  room.  The  D Eyncourt  case,  therefore,  seems  to 
be  capable  of  the  explanation  given  by  Vaughan  Williams,  L.  J., 
in  Ward  v.  Taylor,  supra,  that  Lord  Romilly  inferred  from  all  the 
facts  of  the  case  that  the  tapestries  were  affixed  to  the  walls  to 
improve  the  freehold,  and  not  for  the  purpose  of  their  enjoyment  as 
chattels.  But  D Eyncourt  v.  Gregory  is  a  comparatively  recent 
case,  decided  since  the  purpose  of  the  annexation  was  recognized 
as  of  importance  in  Elliott  v.  Bishop,  supra.  The  older  cases  cer- 
tainly contain  no  intimation  of  any  such  view  and  the  common  law 
rule  has  been  generally  supposed  to  regard  physical  attachment  as 
the  conclusive  test.  See  Holmes,  J.,  in  Carpenter  v.  Walker  (1866) 
140  Mass.  416.  When  the  relaxation  in  favor  of  the  tenant's  right 
to  remove  trade  fixtures  was  recognized  intention  became  of  import- 
ance in  determining  whether  a  given  article  came  within  the  excep- 
tion. It  was  perhaps  only  natural  that  in  course  of  time  the 
purpose  of  annexation  should  be  looked  at  to  discover  not  only 
whether  a  given  portion  of  the  realty  might  be  disannexed,  but  also 
to  determine  whether  a  chattel,  though  physically  attached,  had 
retained  its  character  as  a  chattel.  Since  the  decision  of  the  prin- 
cipal case,  however,  it  may  be  regarded  as  established  law  in 
England  as  well  as  in  the  United  States  that  the  question  of  what  is 
realty  is  to  be  determined  by  the  degree  and  the  object  of  the 
annexation  as  indicating  the  intention  with  which  the  article  in 
dispute  was  attached. 
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Liability  of  Railroads  to  the  Owners  of  Mail  and  Express. 
— The  United  States  Circuit  Court  for  the  district  of  Minnesota 
recently  has  held  that  a  railroad  owes  no  duty  whatever  to  the  ad- 
dressee of  United  States  mail  carried  on  its  trains.  German  Bank 
v.  Ry.  Co.  (1901)  113  Fed.  414.  There  is  slight  authority  upon 
the  precise  point.  In  Central  Railroad  v.  Lampley  (1884)  76  Ala. 
357,  the  company  was  declared  to  be  responsible  to  the  sender  of 
a  registered  letter,  not  as  a  common  carrier,  but  as  a  bailee  for 
hire,  negligence  being  necessary  to  fix  its  liability.  In  regard  to 
the  question  involved  pertaining  to  the  law  of  bailments  the  lia- 
bility of  the  railroad  for  mail  matter  would  seem  to  resemble  that 
for  express.  For  this  the  Supreme  Court  has  held  it  responsible 
as  a  common  carrier.  New  Jersey  Co.  v.  Bank  (1848)  6  How.  344. 
This  conclusion  was  reached  by  treating  the  consignor  of  the  goods 
as  an  undisclosed  principal  of  the  express  company.  In  Bank  of 
Ky.  v.  Adams  Exp.  Co.  (1876)  93  U.  S.  174,  the  now  universal 
rule  was  adopted  that  express  companies  are  themselves  common 
carriers.  To  hold  them  liable  for  acts  of  the  railroad  the  latter 
was  treated  as  an  agent  employed  by  them.  Thus  in  the  one  case 
the  expressman  is  treated  as  an  independent  contractor  employing 
sub-agents,  while  in  the  other  he  is  held  a  mere  agent  to  make 
contracts  with  the  railroads.  Since  the  same  transaction  is  thus 
differently  construed  both  conclusions  can  hardly  be  sound.  It 
does  not  seem  possible  to  quarrel  with  that  which  makes  the  ex- 
pressman a  common  carrier.  He  selects  the  route  of  carriage,  and 
assumes  toward  the  shipper  all  responsibility.  His  contract  with 
the  railroad  is  not  made  in  behalf  of  the  shipper  but  independently, 
and  it  is  difficult  to  see  how  the  railroad  can  come  under  any  obliga- 
tion to  the  latter  upon  principles  of  agency.  And  this  was  the 
opinion  of  Daniels,  J.,  dissenting  in  New  Jersey  Co.  v.  Bank, 
supra  at  p.  418. 

Again,  it  has  been  suggested  that  the  railroad  assumes  a  duty 
as  common  carrier  towards  the  owner  of  express  matter  irrespective 
of  contract  grounds.  The  fact  that  there  is  no  bailment  to  it, 
however,  would  seem  conclusive  against  this  since  an  absolute 
control  is  the  basis  of  the  imposition  of  a  carrier's  liability. 
Hutchinson,  Carriers'  2nd  ed.  §  495-  By  far  the  most  plausible 
theory  advanced  in  support  of  the  New  Jersey  Co.  decision  is  based 
upon  the  doctrine  of  the  Express  Cases  (1885)  117  U.  S.  1,  that 
the  railroad  is  under  a  duty  to  the  public  to  furnish  express  facili- 
ties. From  this,  it  is  said,  the  conclusion  follows  that  the  responsi- 
bilities for  the  performance  of  this  duty  cannot  be  shifted  by  its 
delegation  to  an  independent  contractor.  But  this  argument  finds 
refutation  in  numerous  rules  of  the  law  of  carriers.  The  railroad  is 
obliged  to  allow  the  passenger  to  carry  valuables  with  him  yet,  since 
In  retains  control,  it  is  under  no  obligation  as  to  them.  First  Nat. 
Bank  v.  Ry.  Co.  (1870)  20  Ohio  St.  259.  So  in  the  case  of  express 
this  duty  to  the  public,  in  the  light  of  actual  circumstances  to-day, 
would  seem  performed  when  the  carrier  furnishes  reasonable  facili- 
ties upon  its  line  to  an  independent  express  company.     The  facts 
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that  the  expressman  has  complete  control  and  that  the  shipper 
contracts  solely  with  him  argue  against  the  justice  ot  making  the 
railroad  responsible.  And  since  the  owner  has  a  complete  remedy 
against  the  expressman  as  a  common  carrier  it  would  not  seem 
advisable  to  tax  principle  in  order  to  give  him  the  additional 
remedy  against  the  railroad.  But  whatever  view  is  adopted  with 
regard  to  express,  the  decision  in  German  Bank  v.  By.  Co.,  supra, 
would  seem  to  be  the  only  sound  holding  in  case  of  mail  matter. 
Where  there  is  no  bailment  there  can  not  be  a  bailee  for  hire  and 
the  governmental  questions  involved  preclude  any  idea  of  imposing 
a  carrier's  liability.  

Liability  of  Municipal  Corporations — The  many  and  often 
conflicting  decisions,  defining  and  limiting  the  liabilities  of  muni- 
cipalities for  torts,  have  dealt  with  but  one  side  of  this  subject, 
namely,  the  liability  to  members  of  the  public.  The  other  side — 
the  liability  to  employees  for  injuries  for  which  an  individual  or  a 
private  corporation  would  be  answerable  in  civil  actions,  has  been 
presented  by  two  recent  cases.  Peterson  v.  Wilmington,  (N.  C. 
1902)  40  S.  E.  853,  and  Caldwell  v.  Waterbury,  (Conn.  1902) 
51  At.  530.  The  first  held  a  city  was  not  liable  tor  injuries  sus- 
tained bv  a  fireman  from  the  collapse  of  a  defective  reel,  while 
the  latter  was  even  a  stronger  case,  holding  a  municipality  was 
not  liable  for  injuries  from  defective  machinery  to  an  employee 
working  upon  material  to  be  used  in  the  construction  of  a  street. 
As  these  decisions  were  based  entirely  upon  the  authority  of  cases 
exempting  municipalities  from  liability  for  torts  to  members  of  the 
public,  a  short  discussion  of  the  principles  involved  in  such  cases 
is  necessary  to  a  thorough  understanding  of  the  result  in  the  prin- 
cipal cases. 

It  is  such  a  well-settled  principle  in  the  law  of  municipal 
corporations  that  a  municipality  is  not  liable  for  torts  committed 
ultra  vires — Dillon's  Municipal  Corporations,  Ch.  XXIII., — that  this 
discussion  will  be  confined  to  torts  committed  by  acts  within  the 
corporate  power.  This  aspect  of  the  question  is  involved  in  the 
greatest  confusion.  The  better  view— though  by  no  means  a 
universal  one— recognizes  a  distinction  between  the  liability  of 
municipalities  for  acts  of  a  governmental  and  legislative  charac- 
ter, and  for  those  of  a  private  nature,  and  exempts  the  munici- 
palities from  liability  in  the  first  instance,  while  holding  them  to  a 
strict  liability  in  the  latter.  Scott  v.  Mayor  of  Manchester,  (1857), 
2  H.  &  N.  204;  Dillon's  Municipal  Corporations,  Sec.  948.  The 
great  difficulty,  and  the  one  occasioning  all  the  confusion  upon  this 
subject,  has  been  the  application  of  this  distinction.  Each  court 
has  adopted  its  individual  ideas  of  what  is  a  governmental  function 
and  what  a  private  one,  until  it  has  become  almost  impossible  to  lay 
down  any  rule  of  practical  value  for  the  determination  of  this  ques- 
tion. The  chaotic  condition  of  this  branch  of  the  law  is  well  rep- 
resented by  the  statement  of  Mr.  Justice  Foote  in  Lloyd  v.  Muvor, 
(1851)  5  N.  Y.  369,  375  that  "All  that  can  be  done  with  safety  is 
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to  determine  each  case  as  it  arises."  But  some  order  has  been 
brought  out  of  chaos  by  the  opinion  of  Chief  Justice  Gray  in 
the  leading  case  of  Hill  v.  Boston,  (1877)  122  Mass.  344.  After  an 
outline  of  the  growth  of  the  law  of  municipal  corporations  in  both 
England  and  this  country,  the  learned  justice  recognized  the  dis- 
tinction between  governmental  and  private  functions  and  referred 
to  the  case  of  Bailey  v.  Mayor,  etc.,  (N.  Y.  1842)  3  Hill.  531,  539, 
as  embodying  the  correct  principle  for  its  application.  In  this  last 
case,  Chief  Justice  Nelson  said,  "To  this  end  regard  should  be  had 
not  so  much  to  the  nature  and  character  of  the  various  powers,  as 
to  the  object  and  purpose  of  the  legislature  in  conferring  them.  If 
granted  for  a  public  purpose  exclusively,  they  belong  to  the  corpo- 
rate body  in  its  public,  political  or  municipal  character.  But  if 
the  grant  was  for  purposes  of  private  advantage  and  emolument, 
though  the  public  may  derive  a  benefit  therefrom,  the  corporation 
quoad  hoc  is  to  be  regarded  as  a  private  company."  Applying  this 
to  the  principal  cases,  it  is  clear  the  maintenance  of  fire  depart- 
ments and  the  construction  of  streets  are  governmental  functions, 
and  had  the  injuries  been  sustained  by  members  of  the  public,  there 
could  have  been  no  recovery  in  these  actions. 

But  a  further  question  arises,  does  the  reason  which  exempts 
municipalities  from  liability  for  torts,  committed  in  the  exercise  of 
governmental  functions,  where  the  suits  are  by  members  of  the  pub- 
lic, apply  with  equal  force  to  actions  by  employees?  Many  reasons 
have  been  assigned  for  this  exemption  from  suits  by  the  public,  but 
the  better  view  is  that  it  is  an  arbitrary  exemption  based  upon  pub- 
lic policy.  Though  no  legislative  body  can  delegate  to  another 
branch  of  the  government  the  power  to  enact  laws,  this  principle 
does  not  prevent  conferring  powers  of  local  regulation  upon  local 
authorities.  Cooley's  Constitutional  Limitations,  pp.  137,  138. 
In  a  measure,  then,  a  city  in  the  exercise  of  governmental  or  politi- 
cal functions  is  performing  the  duties  of  a  State  and  it  is  a  funda- 
mental principle  of  government  that  a  State  cannot  be  sued  without 
its  consent.  "  This  is  a  privilege  of  sovereignty,"  said  Chief  Jus- 
tice Waite  in  Railroad  Co.  v.  Tennessee,  (1871)  101U.  S.  337,  339. 
The  privilege  is  granted  since,  all  the  acts  of  a  State  being  for  the 
benefit  of  the  public,  it  would  be  against  public  policy  for  the  State 
to  be  liable  for  a  failure  to  perform  these  acts,  or  for  the  manner  in 
which  they  are  performed.  Any  other  view  would  bankrupt  the 
State  and  render  impossible  the  performance  of  the  ordinary  func- 
tions of  a  State.  This  exemption  from  suit  applies  with  equal  force 
whether  the  performance  of  these  duties  be  vested  in  the  State  or 
conferred  upon  the  city  by  the  State.  This,  then,  being  the  reason 
for  the  exemption  of  the  city  from  suit  in  the  discharge  of  govern- 
mental or  legislative  duties,  it  is  immaterial  whether  the  suit  be  by 
a  member  of  the  public  or  by  an  employee.  There  can  be  no  lia- 
bility in  either  case.  As  has  been  said  above,  there  is  but  little 
authority  upon  the  liability  of  municipal  corporations  to  em- 
ployees,— though  that  little,  as  represented  by  the  recent  case  of 
Hughes  v.  County   of  Munroe,  (1895)   147  N.  Y.   49,   is  in  accord 
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with  the  views  expressed  above.  Here  the  question  was  squarely 
decided — and  the  county  was  exempted  from  liability  in  an  action 
brought  by  an  employee  for  injuries  from  defective  machinery — 
though  again  the  decision  was  based  entirely  upon  the  authority  of 
cases  deciding  only  that  members  of  the  public  could  not  hold  pub- 
lic corporations,  like  cities  and  counties,  liable  for  torts  committed 
in  the  discharge  of  governmental  duties.  It  is  safe  to  say,  therefore, 
that  wherever  these  cases  arise  the  courts  will  be  justified  in  decid- 
ing upon  the  authority  of  cases  involving  suits  by  members  of  the 
public,  that  municipal  corporations  are  not  liable  to  employees  for 
torts  committed  in  the  performance  of  governmental  and  legislative 
duties. 


RECENT  DECISIONS. 


Carriers — Duty  of  Conductor  to  Demand  Tickets.  Plaintiff  while 
riding  on  defendant's  car,  in  response  to  the  conductor's  request  for  fare 
offered  a  detached  coupon,  which  was  not  good  when  detached.  He  re- 
fused to  show  his  coupon  book  and  was  ejected.  Held,  it  was  not 
required  of  the  conductor  to  demand  another  fare  after  the  plaintiff  offered 
the  worthless  coupon.  United  Rys.  <Sn>  Electric  Co.  v.  Hardesty  (Md. 
1902)  51  Atl.  406. 

Even  if  a  second  demand  had  been  considered  necessary  the  refusal 
to  accept  the  ticket  and  threats  to  eject  the  plaintiff  would  seem  to 
amount  to  a  demand.  The  question  here  decided  appears  never  to  have 
been  discussed  in  a  case  before,  but  seems  to  have  been  taken  for  granted 
in  several  cases.  N.  &>  W.  R.  Co.  v.  Wysor  (1886)  82  Va.  250;  Fergu- 
son v.  Mich.  Cen.  R.  Co.  (1894)  98  Mich.  533;  Texas  Pacific  Ry.  Co.  v. 
James  (1891)  82  Texas  306. 

Carriers — Duty  to  provide  safe  depot  facilities.  The  defendant  used 
a  depot  owned  and  managed  by  a  union  depot  company.  The  plaintiff, 
who  was  not  a  passenger,  but  who  had  come  to  buy  a  ticket  for  later  use, 
fell  on  an  icy  sidewalk  on  the  premises  and  was  injured.  Held,  that  the  de- 
fendant was  bound  to  furnish  proper  depot  facilities,  and  was  liable 
although  the  injury  was  caused  by  the  negligence  of  the  depot  company. 
Herrman  v.  Great  Northern  Ry.  Co.  (Wash.  1902)  68  Pac.  82. 

It  is  well  settled  that  a  railroad  company  must  provide  a  suitable  sta- 
tion, and  must  make  the  premises  reasonably  safe.  Hutch,  on  Carriers, 
t5i6  et  seq.  It  owes  this  duty  not  only  to  passengers,  but  to  all  who 
ave  business  there  according  to  the  implied  invitation  of  the  company. 
M.  &*  E.  Ry.  Co.  v.  Thompson  (1884)  77  Ala.  448.  This  being  true  it 
follows  that  such  duties  cannot  be  evaded  by  delegating  their  perform- 
ance to  other  parties.  The  point  has  been  expressly  decided  where  the 
plaintiff  was  a  passenger.  Seymour  v.  C.  B.  &>  Q.  R.  R.  Co.  (1871)  3 
Biss.  43;  Glenk  v.  Gulf,  C.  &*  S.  F.  R.  R.  Co.  (1895)  9  Tex.  Civ.  App. 
599;  but  it  would  seem  to  make  no  difference  whether  he  were  a  passen- 
ger or  a  person  on  the  premises  by  invitation.  M.  <&-  E.  Ry.  Co.  v. 
Thompson,  supra. 

Carriers — Liability  for  Loss  of  Mail.  Where  a  registered  letter  in 
course  of  transit  in  the  mail  was  lost  through  the  negligence  of  the  rail- 
road company's  servant,  it  was  held  that  the  railroad  company  owes  no 
duty  whatever  to  the  addressee  of  the  United  States  mail  carried  by  it. 
German  Bank  v.  Ry.  Co.  (C.  C.  D.  of  Minn.  1901)  113  Fed.  414.  See 
Notes,  p.  410. 

Carriers — Liability  beyond  Terminus  of  Line.  A.  shipped  goods,  re- 
ceiving a  receipt  which  stated  that  the  shipment  was  accepted  subject  to 
the  conditions  in  the  company's  regular  bill  of  lading,  but  no  copy  of  the 
bill  of  lading  was  given  him.  'lhe  goods  were  damaged  beyond  the  ter- 
minus of  the  road.  Held,  that  the  stipulations  in  the  bill  were  binding 
though  the  shipper  had  no  actual  notice  of  the  terms,  he  having  been  put 
upon  inquiry.  Dunbar  v.  Charleston  &>  IV.  C.  Ry.  Co.  (S.  C.  1902)  40 
S.  E.  884. 

Liability  of  a  carrier  for  loss  beyond  its  own  line  depends  solely  upon 
contract,  and  the  shipper  must  show  an  undertaking  by  the  carrier  to  be- 
come liable.  Piedmont  Mfg.  Co.  v.  Columbia  &*  Greenville  R.  Co. 
(1882)  19  S.  C.  353.    The  question  therefore  is  really  what  evidence  can 
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be  adduced  from  which  a  contract  liability  is  to  be  presumed.  In  the 
principal  case  the  receipt  given  to  the  shipper  provided  for  a  through 
shipment  to  New  York,  and  in  the  absence  of  the  bill  of  lading  would 
accordingly  have  been  sufficient  evidence  of  a  contract  liability  all  the 
way  to  New  York.  Muschamp  v.  Railway  (1841)  8  M.  &  W.  421;  Kyle  v. 
Laurens  R.  Co.  (S.  C.  1857)  IO  Rich.  382.  But  this  evidence  was  nega- 
tived by  the  mention  of  the  bill  of  lading  in  the  receipt,  taken  in  connec- 
tion with  the  bill  of  lading  itself.  It  would  therefore  appear  that  the  re- 
sult reached  by  the  Court  was  correct  though  the  case  was  treated 
illogically  from  the  standpoint  of  limitation  of  common  law  liability. 
Louisville  6-»  Nashville  R.  Co.  v.  Meyer  (1886)  78  Ala.  597. 

Constitutional  Law — Federal  and  State  Courts — Receivers — Injunc- 
tion— Contempt — Railroads — Highways.  A  Federal  Court  ordered  its 
receiver  to  tear  up  and  sell  a  bankrupt  railroad  in  Wisconsin.  Relying 
on  an  injunction  from  a  Wisconsin  court,  restraining  said  receiver  on  the 
ground  that  the  railroad  was  a  highway  which  could  not  be  destroyed 
without  the  consent  of  the  State  (St.  Wis.  1898,  §  3241),  A,  B  and  C  in- 
terfered with  the  receiver.  Held,  such  interference  was  in  contempt  of 
the  Federal  court.  Royal  Trust  Co.  v.  Washburn,  B.  &»  I.  R.  Ry.  Co., 
(1902)  113  Fed.  Rep.  531. 

Since  the  Federal  court  has  taken  jurisdiction,  its  order  of  sale  could 
be  properly  reversed  only  by  an  appellate  court  of  the  United  States.  To 
permit  the  State  court  to  enjoin  the  Federal  receiver  would  be  to  give  it 
power  to  review  the  decision  of  the  Federal  court.  The  cases  of  Able- 
man  v.  Booth  (1858)  21  How.  506,  523  to  525,  and  In  re  Holman  (1869)  28 
Iowa,  88,  though  not  strictly  analogous,  show  the  impossibility  of  this.  But 
see  dissenting  opinion  of  Chase,  C.  J.,  in  Tarble's  Case  (1871)  13  Wall. 
397,412.  Sec.  3,  Act  of  Aug.  13,  1888(25  Stat.  436),  permitting  actions 
against  Federal  receivers  without  permission  of  the  appointing  court,  was 
enacted  for  convenience  in  original  suits  against  Federal  receivers  of  long 
lines  of  interstate  railroad,  not  in  order  to  permit  State  courts  to  reverse 
orders  already  made  by  United  States  courts.  The  report  of  the  case  is 
unsatisfactory  and  does  not  show  how  the  Federal  court  obtained  juris- 
diction; and  why,  in  disposing  of  a  road  incorporated  by  and  wholly 
within  Wisconsin.it  was  not  bound  by  the  laws  of  that  State  (St.  Wis. 
1898,  §  3241).     Cooley,  Const.  Lims.,  17  el  sea. 

Constitutional  Law — Inheritance  Tax — Discrimination — Fourteenth 
Amendment.  A  Statute  of  Wisconsin  (Laws  1899,  c.  355)  taxed  inherit- 
ances, gifts,  or  sales  of  personal  property  in  contemplation  of  death,  from 
estates  of  over  ten  thousand  dollars  in  value.  Held,  that  the  law  was 
unconstitutional  and  void  :  because  A,  who,  from  an  eleven  thousand 
dollar  estate,  inherits  two  thousand  dollars,  is  taxed  ;  while  B,  who,  from 
a  nkn  thousand  dollar  estate,  inherits  the  same  amount  and  is,  therefore, 
in  the  same  class,  is  not  taxed.  This  is  discrimination,  and  in  violation 
of  th<r  State  and  Federal  Constitutions,  (14th  Amendment),  for  it  confers 
special  privileges  and  denies  the  equal  protection  of  the  laws.  Black  v. 
State.  (Wis.  1902)  89  N.  W.  522. 

The  provision  of  the  Statute  in  question  is  borrowed  from  New  York, 
where,  however,  the  point  has  never  been  raised.  The  decision  seems 
unsound.  "  1.  An  inheritance  tax  is  not  one  on  property,  but  one  on  the 
succession.  2.  The  right  to  take  property  by  devise  or  by  descent  is  the 
creature  of  the  law,  and  not  a  natural  right, — a  privilege,  and  therefore 
the  authority  which  confers  it  may  impose  conditions  upon  it.  From 
these  principles,  it  is  deduced  that  the  States  may  tax  the  privilege,  dis- 
criminate between  relatives,  and  between  these  and  strangers,  and  grant 
exemptions,  and  are  not  precluded  from  this  power  by  the  provisions  of 
the  respective  State  constitutions  requiring  uniformity  and  equality  of 
taxation."  Magoun  v.  ///.  Trust.  &»  Sav.  Bk.  (1897)  170  U.  S.  283,  288, 
and  cases  there  cited.  But  see  dissent  by  Brewer,  J.,  at  p.  301.  The 
Wisconsin  decision  is  in  accord,  with  State  v.  Ferris  (1895)  53  Oh. 
St.  314. 
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Constitutional  Law— State  Regulation  of  Interstate  Commerce — Long 
and  Short  Haul.  The  constitution  of  Kentucky  (§  218)  forbids  in  gen- 
eral any  railroad's  charging  more  for  a  long  haul  than  for  a  short  haul. 
Held,  that  in  so  far  as  this  prohibits  a  greater  charge  for  a  haul  entirely 
within  the  State  as  compared  with  a  longer  haul,  partly  within  and  partly 
without  the  State,  it  is  unconstitutional  and  void  ;  because  it  amounts  to 
a  regulation,  by  the  State,  of  interstate  commerce.  (Brewer  and 
Gray,  JJ.,  dissenting.)  L.  &r*  N.  R.  R.  Co.  v.  Eubank  (1902)  184  U.  S. 
27.     See  Notes,  p.  402. 

Constitutional  Law — The  Eleventh  Amendment — Suits  against  State 
Officers.  The  Union  Pacific  R.  R.  Co.  brought  a  bill  in  equity  in  the 
circuit  court  for  the  district  of  Colorado  against  the  officers  of  the  state 
board  of  equalization  to  compel  them  to  assess  certain  property.  The 
defendants  claimed  to  act  under  a  statute  which  by  the  bill  was  alleged 
to  be  unconstitutional.  Held,  though  the  State  courts  had  not  passed 
upon  the  validity  of  the  statute  the  Eleventh  Amendment  did  not  prevent 
such  an  action  in  a  Federal  court.  Union  Pac.  R.  R.  Co.  v.  Alexander 
et  al.  (1901)  113  Fed.  347. 

As  a  general  rule  if  a  private  suitor,  while  not  impleading  a  State  by 
name,  seeks  a  decree  involving  the  dignity  or  interest  of  the  State,  the 
court  will  dismiss  the  complaint  in  obedience  to  the  Eleventh  Amend- 
ment. Cunningham  v.  Macon  &■*  Brunswick  R.  Co.  (1883)  109  U.  S. 
446  ;  2  Columbia  Law  Review,  at  p.  284.  The  principal  case,  however, 
is  not  within  this  rule.  A  State  officer  is  liable  to  suit  for  an  act  not 
authorized.  Gregg  v.  Sanford  (1895)  65  Fed.  151.  He  is  equally  liable 
when  doing  a  wrongful  act  under  color  of  an  unconstitutional  law. 
0 shorn  v.  Bank  of  United  States  (1824)  9  Wheat.  738.  In  such  cases 
the  officer  is  not  the  State  and  the  latter  is  not  interested.  Having  juris- 
diction over  the  parties  by  the  allegations  of  diverse  citizenship  it  was 
the  duty  of  the  court  to  decide  upon  the  constitutionality  of  the  act  in 
question.     Cohens  v.   Virginia  (1821)  6  Wheat,  at  p.  404. 

Contracts — Anticipatory  Breach — Instalment  Contract.  The  plain- 
tiff contracted  to  sell  the  defendant  iron,  payment  to  be  made  upon  the 
delivery  of  each  hundred  tons.  The  defendant  after  receiving  one  hun- 
dred tons  refused  to  pay  until  the  plaintiff  sent  more  iron,  so  that  the 
defendant  would  know  that  the  plaintiff  intended  to  complete  the  con- 
tract. Held,  that  the  refusal  of  the  defendant  amounted  to  an  anticipa- 
tory breach  and  the  plaintiff  was  justified  in  abandoning  the  contract  and 
suing  for  the  reasonable  value  of  the^  contract.  Johnson  forge  Co.  v. 
Leonard  (Del.  1902)  51  Atl.  305. 

The  question  whether  the  acts  of  the  defendant  amount  to  an  antic- 
ipatory breach  is  a  question  of  fact.  Freeth  v.  Burr  (1874)  L.  R.  9  C. 
P.  208  ;  Mersey  Iron  Co.  v.  Naylor  Co.  (1884)  L.  R.  9  A.  C.  434-  If 
there  is  an  anticipatory  breach  the  plaintiff  may  at  once  abandon  the 
contract.  Hochester  v.  Delatour  (1853)  2  El.  &  Bl.  678  ;  Roehm  v.  Horst 
(1900)  178  U.  S.  1.  There  is  some  tendency  to  confuse  the  question  of 
anticipatory  breach  with  the  question  of  failure  to  perform  as  a  condi- 
tion precedent  to  further  performance.  The  two  questions  are  distinct 
and  one  is  a  question  of  fact  and  the  other  one  of  law.  The  principal 
decision  follows  Withers  v.  Reynolds  (1831)  2  B.  &  A.  882. 

Contracts— Anticipatory  Breach  of  Agreement  to  Hold  Stock — Meas- 
ure of  Damages.  Brokers  contracted  with  their  client  to  carry  overstock 
purchased  for  him  until  the  next  settlement.  Before  that  time  they  sold 
the  stock  lower  than  the  carrying-over  prices.  At  the  next  settlement 
the  prices  were  higher.  Held,  in  an  action  against  the  brokers  brought 
after  the  settlement,  that  the  unauthorized  sale  was  an  anticipatory 
breach  only  and  that,  as  the  client  had  elected  to  treat  the  contract  as 
subsisting,  he  could  recover  the  difference  between  the  carrying-over 
prices  and  those  at  the  date  fixed  for  performance.  Michael  v.  Hart  6-» 
Co.  [1902]  1  K.  B.  265,  48. 
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The  defendant  contended  that  the  sale  should  be  treated  as  a  final 
breach  and  damages  determined  by  the  difference  between  the  carrying- 
over  price  and  the  selling  price.  The  decision  accords  with  the  well- 
established  rule  in  jurisdictions  recognizing  the  doctrine  of  anticipatory 
breach  that  the  party  not  in  default  has  an  option  either  to  sue  at 
once  or  to  treat  the  contract  as  subsisting  and  wait  for  the  time  of 
performance  before  suing.  Johnstone  v.  Milling  (1886')  L.  R.  16  Q.  B. 
D.  460  ;  Howard  v.  Daly  (1875)  61  N    Y.  362. 

Contracts — Instalment — Failure  to  Pay.  The  defendant  contracted 
to  deliver  coal  to  the  plaintiff  in  monthly  instalments,  from  January  to 
December,  payment  to  be  made  on  the  twentieth  of  the  month  for  the 
deliveries  of  the  month  before.  The  plaintiff  failed  to  pay  for  the 
November  instalment  and  the  defendant  refused  to  make  further  deliver- 
ies. Held,  that  the  failure  of  the  plaintiff  to  make  the  payment  justified 
the  defendant  in  refusing  to  make  further  deliveries.  Hull  Coal  &*  Coke 
Co.  v.  Empire  Coal  &»  Coke  Co.  (C.  C.  A.  4th  Circ.  1902)  113  Fed.  256. 

The  principal  case  follows  the  more  popular  American  view.  G.  H. 
Hess  Co.  v.  Dawson  (1894)  149  111.  138.  See  1  Columbia  Law  Review, 
317.  Any  distinction  between  the  effect  of  failure  to  pay  and  failure  to 
deliver  seems  artificial,  as  prompt  payment  is  of  as  much  importance  in 
mercantile  transactions  as  prompt  delivery.  In  most  of  the  United  States 
a  failure  to  deliver  any  instalment  is  held  to  be  a  condition  precedent  to 
the  performance  of  the  other  party,  Cresswell  Ranch  Co.  v.  Martindale 
(1894)  63  Fed.  84;  and  no  distinction  is  made  between  a  breach  of  the  first 
delivery  and  any  subsequent  delivery.  The  English  view  is  that  a  failure 
to  perform  any  single  instalment  is  not  a  condition  precedent  to  further 
performance,  unless  the  breach  goes  to  the  whole  consideration.  Mersey 
Iron  Co.  v.  Nay  lor  (1884)  L.  R.  9  A.  C.  434.  There  is  some  authority  in 
the  U  nited  States  for  holding  a  failure  to  pay  is  not  a  condition  precedent 
to  subsequent  performance.  Osgood  v.  Bander  (1888)  7  Iowa  550;  West 
v.  Betchel  (1900)  125  Mich.  144;  Monarch  Cycle  Co.  v.  Royer  Wheel  Co. 
(1900)  105  Fed.  324.  The  view  of  the  principal  case  is  more  in  accordance 
with  business  understanding  and  reason. 

Contracts — Revocation  of  Offer.  The  defendants  promised  to  pay  the 
plaintiff  a  sum  of  money  on  the  completion  of  its  road.  The  plaintiff  did 
some  work  on  the  railway,  but  the  defendants  revoked  their  offer  before 
it  was  completed.  Held,  though  the  offer  contemplated  a  unilateral  con- 
tract, when  the  plaintiff  had  paid  money  and  done  work  on  the  strength 
of  it,  the  contract  became  bilateral,  and  in  order  to  rescind  it,  the  defend- 
ants must  pay  to  the  plaintiffs  the  expenses  incurred  by  them.  Los 
Angeles  Traction  Co.  v.   Wilshire  (Cal.  1902)  67  Pac.  1086. 

An  offer  contemplating  an  act  as  acceptance,  is  revocable  at  any  time 
before  that  has  been  performed.  Offord  v.  Davies  (1862)  12  C.  B.  N.  S. 
748;  Langdell,  Sum.  Law  of  Contr. ,  §  4.  An  offer  must  be  accepted  in  its 
terms,  and  the  offer  could  not  be  accepted  here  except  by  completion  of 
the  railway.  The  court  does  not  cite  any  authorities  in  support  of  the 
remarkable  doctrine  that  an  offer,  which,  if  accepted,  would  be  a  uni- 
lateral contract,  becomes  a  bilateral  contract  by  part  performance  of  the 
act  required,  and  the  doctrine  seems  to  be  novel.  It  needs  only  to  be 
stated,  however,  to  refute  itself. 

Corporations — Beneficial  Association— Effect  of  Change  in  By- 
Laws  on  Insane  Member.  The  defendant  association  altered  its  by-laws 
to  the  effect  that,  unless  a  new  designation  of  beneficiaries  was  made,  no 
benefit  should  accrue.  The  plaintiff,  otherwise,  would  have  received  the 
benefits  of  her  son's  membership.  The  son  made  no  new  designation,  as 
he  was  insane  at  the  date  of  the  change  and  continuously  thereafter  until 
death.  Held,  the  alteration  was  not  effective  upon  a  member  incapaci- 
tated by  act  of  God  from  complying  therewith.  Grossmayer  v.  Dist. 
No.  1  Indep.  Order  of  B'nai  B'rith  (1902)  70  App.  Div.  90. 

It  is  held  that  insanity  does  not  excuse  the  payment  of  premiums. 
Wheeler  v.  Ins.  Co.  (1880)  82  N.  Y.  543;  but  this  decision  is  largely  put 
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upon  the  ground  that  performance  is  there  possible  by  others  than  the 
insured  and  the  suggestion  was  made  that  the  rule  would  be  otherwise 
were  the  act  in  its  nature  performable  only  by  the  person  under  the  dis- 
ability. The  principal  case  converts  this  dictum  into  law.  Since  the  by- 
laws of  the  organization  enter  into  the  contract  between  it  and  the  mem- 
ber, Suly  v.  Mutual  Ass 'n  (1895)  145  N.  Y.  563,  and  the  only  test  of  the 
validity  of  new  by-laws  is  tneir  reasonableness,  Paris  A  v.  Produce  Ex- 
change (1901)  169  N.  Y.  34,  the  amendment  in  the  principal  case  created  a 
condition  precedent  to  the  defendant's  liability.  Whether  insanity  should 
excuse  performance  in  such  case,  when  it  does  not  excuse  the  non-pay- 
ment of  premiums,  does  not  seem  to  have  arisen  heretofore. 

Corporations — Calls.  Defendant  was  a  stockholder  of  record  when  a 
call  was  made  by  the  directors,  but  sold  and  transferred  his  shares  before 
the  call  was  due.  Held,  that  his  liability  became  a  debt  when  the  call 
was  made,  and  therefore  he  and  not  the  transferee  was  bound  to  pay. 
Am.  Alkali  Co.  v.  Campbell  {C  C.  E.  D.  of  Pa.  1902)  113  Fed.  398. 

The  liability  of  stockholders  on  calls  for  unpaid  subscriptions  is  based 
on  the  promise,  express  or  implied,  in  the  original  subscription,  to  pay 
when  the  directors  shall  make  a  demand.  Cook,  Corporations,  §§  104, 
105.  The  law  seems  to  regard  this  liability  as  arising  when  the  call  is 
made,  as  in  the  principal  case,  although  authority  on  the  point  is  meagre. 
In  re  China  Steamship  Co.  (1869)  L.  R.  7.  Eq.  240.  The  same  result  was 
reached  in  New  York  in  a  similar  case.  Schenectady  etc.  Co.  v.  Thatcher 
(1854)  11  N.  Y.  102. 

Corporations — Electric  Light  Companies — Power  to  Mortgage  Fran- 
chises. An  electric  light  andpower  company  mortgaged  its  franchises  and 
property,  without  express  legislative  authority  to  do  so.  It  had  general 
powers  to  buy  and  sell  property  and  to  make  contracts  for  the  purposes 
of  its  business.  Held,  that  the  mortgage  was  valid,  and  that  the  operat- 
ing franchises  passed  under  it.  Am.  Loan  &*  Trust  Co.  v.  General 
Electric  Co.  (N.  H.  1901)  51  Atl.  660. 

It  is  said  to  be  a  rule  of  law  that  quasi-public  corporations  cannot, 
without  express  legislative  authority,  sell  or  mortgage  their  franchises  or 
property  necessary  for  the  discharge  of  their  public  duties.  The  reason 
is  public  policy.  See  Thompson,  Corporations,  §  5355,  and  cases  cited. 
The  court  in  the  principal  case  recognized  this  rule,  and  said  also  that  the 
electric  light  company  was  quasi  public,  but  declined  to  apply  the  rule, 
because  it  did  not  regard  the  reasons  of  policy  sufficient  to  cover  the  case. 
The  general  tendency  is  in  this  direction  and  railroad  companies  now 
seem  to  be  the  only  corporations  to  which  the  doctrine  is  consistently  ap- 
plied. Cook,  Corporations,  §  780,  and  cases  cited  Thomas  v.  R.  R.  ^o. 
(1879)  !0i  U.  S.  71.  Gas  companies  may  apparently  mortgage  their  pub- 
lic property  and  franchises.  Hunt  v.  Memphis  Gas  Co.  (1895)  95  Tenn. 
136.  No  express  adjudication  as  to  electric  light  companies  has  been 
found,  but  the  analogy  to  the  gas  company  decisions  is  not  difficult  to 
draw.  The  power  in  question  is  usually  given  by  statute.  See  N.  Y. 
Stock  Corp.  Law,  §  2. 

Corporations— "National  Banks  —  Shareholder's  Liability  —  Statute 
ioF  Limitations.  The  plaintiff,  as  receiver  of  a  national  bank,  filed  a  bill 
tn  equity  to  recover  assessments  upon  shares  fraudulently  transferred  by 
lhe  defendant  with  intent  to  avoid  this  assessment.  Held,  the  individual 
liability  of  a  shareholder  of  a  national  bank  lor  assessments,  was  not  a 
'contract  or  promise  in  writing,"  and,  whether  a  promise  raised  by 
statute  or  upon  an  implied  contract,  was  barred  by  a  statute  requiring 
actions  "  upon  contracts  not  in  writing,  expressed  or  implied,"  or 
"  upon  a  liability  created  by  statute,"  to  be  begun  within  four  years. 
McDonald  v.  Thompson  (1902)  184  U.  S.  71. 

The  case  is  interesting  as  showing  that  a  stockholder's  liability  to  pay 
assessments  is  not  based  on  a  promise  in  writing.  The  liability  to  pay 
calls,  however,  is  a  promise,  express  or  implied,  included  in  the  original 
subscription.     Cook,  Corporations,  g£  104,  105. 
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Criminal  Law— Unlawful  Assemblies.  The  defendant  had  held  public 
meetings,  at  which  he  had  used  insulting  language  calculated  to  inflame 
persons  of  a  certain  religious  persuasion.  Breaches  of  the  peace  had 
frequently  occurred,  though  the  defendant  had  always  urged  his  own 
adherents  not  to  use  violence.  On  his  preparing  to  hold  more  meetings 
of  the  same  kind,  it  was  held  that  he  could  be  bound  over  to  keep  the 
peace.     Wise  v.  Dunning  [1902]  1  K.  B.  167. 

The  case  goes  further  than  any  case  decided  heretofore  in  holding  a 
man  criminally  responsible  for  the  natural  consequences  of  his  acts.  The 
same  principle,  however,  was  recognized  in  Beatty  v.  Gillbanks  (1882)  9 
Q.  B.  D.  308,  though  in  that  case  the  court  held  that  the  defendant's  act 
aid  not  naturally  result  in  a  breach  of  the  peace.  Here,  moreover,  the 
defendant,  though  he  had  used  no  violence  himself,  was  hardly  innocent. 
The  decision  is  common  sense. 

Equity— Fraudulent  Conveyance.  Land  belonging  to  a  ward  was  sold 
by  the  guardian,  a  married  woman,  under  an  order  of  the  court,  and 
bought  m  by  the  guardian's  husband.  This  sale  was  then  confirmed  by 
the  court.  The  husband  sold  to  a  vendee  who  had  notice  of  the  facts. 
Held,  that  the  ward  could  recover  the  land  from  the  husband's  vendee. 
Frazier  v.  Jeakins  (Kan.  1902)  68  Pac.  24. 

The  case  was  not  decided  on  the  common  law  theory  of  the  unity  of 
husband  and  wife,  for  a  statute  gives  married  women  the  right  to  hold 
property  independently  of  the  husband.  Kan.  Gen.  Stat.,  1  3752.  The 
doctrine  that  a  sale  to  his  wife,  by  a  person  in  a  fiduciary  position,  of  the 
things  intrusted  to  his  care,  falls  within  the  reason  of  the  rule  that 
forbids  a  trustee  or  agent  to  sell  to  himself,  has  been  applied  in  other 
states  having  similar  statutes.  Leitch  v.  Wells  (1867)  48  Barb.  637  ; 
Bassetl  v.  Shoemaker  (1890)  46  N.  J.  Eq.  538.  In  Davoue  v.  Fanning 
(1816)  2  Johns.  Ch.  251,  a  sale  of  the  trust  res  by  an  executor  to  a  third 
party  in  trust  for  the  executor's  wife  was  set  aside  for  the  reason 
adopted  in  the  principal  case,  although  the  executor  was  authorized  to 
sell  the  property,  and  the  transaction  was  in  good  faith.  In  Crawford 
v.  Gray  (1891)  131  Ind.  53,  a  contrary  result  was  reached  on  facts 
similar  to  those  of  the  principal  case,  and  the  court  held  that,  as  by 
statute  a  married  woman  could  hold  land  independently  of  her  husband, 
there  was  no  reason  why  she  could  not  become  a  purchaser  at  a  sale  of 
the  trust  res.  That  the  sale  had  been  confirmed  by  the  court  was  held 
in  the  principal  case  to  make  no  difference,  as  it  was  said  to  be  a  well 
established  rule  in  Kansas,  whatever  the  law  might  be  in  other  States, 
that  a  confirmed  sale  is  res  judicata  as  to  irregularities  only,  and  cures 
nothing  of  substance.  See,  however,  Corbin  v.  Baker  (1901)  167  N.  Y. 
128  ;  1  Columbia  Law  Review,  562. 

Equity  —  Injunction  —  Laches.  The  City  of  New  York  commenced 
building  a  dam  for  the  purpose  of  diverting  a  river  which  rises  in  New 
York  and  flows  into  Connecticut.  Riparian  owners  in  the  latter  State 
objected.  After  two  years'  fruitless  efforts  to  agree  upon  a  settlement, 
suit  was  brought  asking  for  an  injunction.  Held,  the  right  to  an  injunc- 
tion had  been  lost  by  the  plaintiffs'  laches.  Pine  et  at.  v.  City  of  New 
York  (1902)  22  Sup.  Ct.  Rep. 

The  court  refused  to  pass  upon  the  only  question  raised  in  the  lower 
courts,  namely,  the  power  of  a  State  even  under  the  exercise  of  its  right 
of  eminent  domain  to  divert  an  interstate  stream.  See  2  Columbia  Law 
Review,  47.  The  decision  cannot  be  supported  on  the  ground  of  laches 
alone.  Lonsdale  Co.  v.  City  of  Woonsocket  (1899)  21  R.  I.  498 ; 
Missouri  v.  Illinois  (1901)  180  U.  S.  208.  The  court,  however,  tried  to 
workout  an  estoppel.  "It  would  be  inequitable,"  the  court  says,  "to 
permit  them  to  carry  on  negotiations  with  a  view  to  compensation  until 
the  city  had  gone  to  such  great  expense,  and  then,  failing  to  agree  upon 
the  compensation,  fall  back  upon  the  alleged  absolute  right  to  prevent 
the  work."  Negotiations  for  the  sale  of  a  right  do  not  usually  have  such 
an  effect.  Young  v.  Chicago  Ry.  (1871)  28  Wis.  171.  The  decision  in 
the  principal  case  was  avowedly  influenced  by  the  fact  that  this  was  an 
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attempt  to  invoke  the  aid  of  a  court  of  equity  "against  public  con- 
venience," and  that  the  rights  of  the  plaintiffs  "  can  be  measured  in 
money,  and  that  not  a  large  sum." 

Equity — Injunction — Mistake  of  Law.  The  plaintiff  by  the  advice  of 
a  lawyer,  attempted  to  redeem  a  certain  piece  of  his  property  by  pavment 
of  the  sum  due,  with  interest.  Though  the  correct  amount  was  paid,  the 
wrong  procedure  was  used  and  this  complaint  was  brought  to  restrain  the 
sheriff  from  deeding  the  property  to  the  purchaser  at  the  sheriff's  sale. 
Held,  equity  will  relieve  against  a  mistake  of  law  which  involves  a 
doubtful  principle  or  where  it  would  be  to  the  unconscionable  advantage 
of  the  adverse  party.  Mackay  v.  Smith  et  al.  (Wash.  1902)  67  Pac.  982. 
The  maxim  Ignoratia  legis  neminem  excusat  is  recognized  in 
equity  as  well  as  in  law,  and  permits  of  few  exceptions.  Hunt  v.  Rous- 
manier  (1813),  8  Wheat.  174.  No  sound  distinction  can  be  made  between 
mistakes,  resulting  from  clear  and  certain  law,  and  those,  due  to  doubtful 
law,  as  in  legal  contemplation  all  principles  of  law  are  clear  and  certain. 
Story  s  Equity  Jurisprudence,  Sec.  126;  Cannv.  Cann  (1716),  1  P.  Wms. 
722.  This  doctrine  was  questioned  by  Lord  Eldon  in  Stockby  v.  Stockby, 
(1812)  1  V.  &  Beaves,  31,  but  it  has  been  supported  by  the  weight  of 
authority.  United  States  v.  Daniel  (1838),  12  Pet.  32 ;  Jacobs  v. 
Morange  (1871)  47  N.  Y.  57.  Nor  does  equity  grant  relief  against  a  mis- 
take of  law  because  the  adverse  party  will  gain  an  advantage  unless 
relief  is  granted.  United  States  v.  Daniel  (supra).  The  refusal  of 
equity  to  take  jurisdiction  in  such  cases  is  grounded  in  public  policy. 
Lyon  v.  Richmond  (1816)  2  Johns.  Ch.  51. 

Equity — Protection  of  Trade-Marks — Words  in  Common  Use.  Where 
the  plaintiff,  who  manufactured  letter-files,  stamped  with  the  name 
"  Favorite,"  sought  to  have  the  defendant  enjoined  from  using  a  label 
resembling  his  own,  on  a  similar  article,  it  was  held  (Parker,  C.  J.,  dis- 
senting) that  "Favorite"  was  descriptive  cf  quality  and  could  riot  be 
used  as  a  trade-mark.  Waterman  v.  Shipman  (1891)  130  N.  Y.  301,  dis- 
tinguished. Cooke  &*  Cobb  Co.  v.  Miller  (1902)  170  N.  Y.  475.  See 
Notes,  p.  406. 

Equity — Res  Judicata.  The  plaintiff  issued  its  policy  to  the  defendant, 
with  a  parol  agreement  that  certain  concurrent  insurance  be  simulta- 
neously procured.  This  the  defendant  failed  to  do,  yet,  a  loss  occurring, 
the  plaintiff  paid  the  defendant,  with  knowledge  of  the  facts,  the  amount 
for  which  it  would  have  been  liable  had  the  concurrent  insurance  been 
procured.  The  defendant  sued  at  law  for  the  balance  of  the  policy,  and 
got  a  judgment.  On  a  bill  in  equity  to  be  relieved  against  the  judg- 
ment, it  was  held,  (five  judges  dissenting)  the  plaintiff 's  liability  was  not 
res  judicata  by  the  judgment.  Commerc.  Union  Ass.  Co.  v.  Rubber 
Co.  (N.  J.  1902)  51  Atl.  451 

While  a  judgment  at  law  is  not  res  judicata  in  equity  if  the  eouitable 
grounds  relied  on  were  not  cognizable  as  a  defense  at  law,  Pollock  v. 
Gilbert  (1853)  16  Ga.  398  ;  Borcherling  v.  Ruckelhaus  (1892)  49  N.  J. 
Eq.  340,  on  the  other  hand,  equity  will  not  give  relief  where  the 
matter  relied  on  was  admissible  as  a  legal  defense,  and  plaintiff  was 
not  prevented  fr6m  offering  it  by  fraud,  mistake,  or  surprise.  Ins.  Co.  v. 
Hodgson  (1813)  7  Cranch  332  ;  Isham  v.  Cooper  (1898)  56  N.  J.  Eq.  398. 
R.  R.  v.  Haws  (1874)  56  N.  Y.  175,  practically  a  decree  in  equity  for  a 
new  trial  at  law.  is  limited  by  Ingalls  v.  Rank  (1900)  51  App.  Div.  305. 
Certainly  if  a  plaintiff  knowingly  waives  a  breach  of  condition,  equitv  will 
not  protect  against  the  resulting  judgment.  Henry  v.  Elliott  (N.  C. 
i860)  6  Jones  Eq.  175.  Such  a  breach  the  defendant  in  the  principal  case 
was  guilty  of,  but  the  plaintiff  waived  it  by  the  payment.  Rubber  Co. 
v.  Ass.  Co.  (1900)  64  N.  T.  L.  580.  While  this  payment  may  have  been 
necessary  for  the  plaintiff  to  get  equitable  relief,  yet  the  plaintiff  did  not 
need  equity's  protection,  for  he  could  have  relied  on  the  breach  of 
condition  by  the  defendant. 


RECENT  DECISIONS.  421 

Insolvency — Conveyance  in  Fraud  of  Creditors.  A,  who  was  con- 
testing his  father's  will,  agreed  with  B,  his  mother,  the  principal  legatee, 
that  he  would  give  up  the  contest  in  return  for  a  conveyance  of  part  of 
the  estate.  When  the  agreement  came  to  be  reduced  to  writing  it  was 
provided  that,  A  being  insolvent,  the  transfer  should  be  made  to  C,  his 
daughter,  and  the  property  was  so  conveyed  by  B.  Held,  the  convey- 
ance was  in  fraud  of  A's  creditors,  who  could  maintain  a  bill  to  set  it 
aside.    Smith  v.  Paiton  (111.  1902)  62  N.  E.  794. 

The  court  seemed  to  regard  this  transaction  as  a  voluntary  assignment 
by  A  to  C  of  his  rights  under  the  original  agreement.  As  such  it  wouid 
be  void  as  against  creditors  since  the  Illinois  statute  as  to  fraudulent  con- 
veyances expressly  includes  things  in  action.  It  seems  simpler,  however, 
to  consider  this  the  case  of  a  purchase  by  a  debtor  in  the  name  of  a  third 
party.  Though  the  statutes  against  fraudulent  conveyances  have  usually 
been  held  to  apply  only  to  conveyances  by  the  debtor,  and  not  to  cases 
like  this,  Gotving~w.  Pieh(iSgi)  1  Ired.  Law,  553,  Edmondson  v.  Meacham 
(1874)  50  Miss.  34,  yet  a  trust  will  result  to  the  debtor,  of  which  his  cred- 
itors can  take  advantage  in  equity.  Bean  v.  Smith  (1821)  2  Mason  285, 
Dewey  v.  Long  (1853)  25  Vt.  564.  And  this  is  the  rule  even  where  result- 
ing trusts  have  otherwise  been  abolished.  Leonard  v.  Green  (1883)  30 
Minn.  496. 

Insurance — Fire  Policy- Amount  of  Loss.  Plaintiff's  building,  which 
was  insured  in  the  defendant  company,  was  burned.  After  the  issue  of 
the  policy  a  law  had  been  passed  requiring  walls  of  buildings  in  certain 
parts  of  cities  to  be  of  certain  thickness,  on  account  of  which  law  the 
plaintiff  could  not  rebuild  as  before.  Held,  that  the  defendant  must  pay 
what  it  would  cost  to  replace  the  building  according  to  the  new  law. 
Penn.  Co.  v.  Phila.  Contributorship,  etc.  (Pa.  1902)  51  Atl.  351. 

It  is  well  settled  that  a  fire  insurance  contract  is  one  of  indemnity 
only.  The  compensation  generally  allowed  is  the  real  value  of  the  build- 
ing at  the  time  of  loss,  and  the  cost  of  rebuilding  is  said  to  be  immate- 
rial. May,  Insurance,  §  423  A;  Waynesboro  Ins.  Co.  v.  Creaton  (1881) 
98  Pa.  St.  451.  The  principal  case  is  treated  as  one  of  novel  impression. 
The  theory  of  the  decision  is  that  the  necessary  extra  cost  of  rebuilding 
is  part  of  the  actual  loss,  and  the  proximate  result  of  the  fire,  and  there- 
fore within  the  contemplation  of  the  company's  cdntract.  This  seems  a 
somewhat  forced  construction,  and  in  fact  gives  more  than  indemnity  to 
the  insured. 

Municipal  Corporations — Torts — Master  and  Servant.  The  plaintiff, 
an  employee  of  the  defendant  city,  while  engaged  in  working  upon  mate- 
rials to  be  used  in  the  construction  of  a  street,  was  injured  by  the  break- 
ing of  a  stone- crusher  owned  by  the  defendant.  Held,  that  he  could  not 
recover,  for  the  tort  was  one  committed  by  the  defendant  in  the  exercise 
of  its  governmental  functions,  for  which  it  was  not  liable.  Col-well  v. 
Water  bury  (Conn.  1902)  51  Atl.  530.     See  Notes,  p.  411. 

Municipal  Corporations — Torts — Master  and  Servant.  The  plain- 
tiff, a  fireman  in  the  employ  of  the  defendant  city,  was  injured  by  the 
collapse  of  a  hose-reel.  Held,  that  he  could  not  recover,  for  the  tort 
was  one  committed  by  the  defendant  in  the  exercise  of  its  governmental 
functions,  for  which  it  was  not  liable.  Peterson  v.  Wilmington  (N.  C. 
1902)  40  S.  E.  853.     See  Notes,  p.  411. 

Partnership — Property — Shares  in  Joint-Stock  Association.  Inter- 
ests in  land  are  exempt  from  transfer  taxes  by  N.  Y.  Laws  i89i,c.  215, 
§  1.  Forty-six  of  the  one  hundred  shares  in  the  New  York  Times  Asso- 
ciation, a  joint-stock  association,  had  been  devised,  and  in  estimating 
their  value  in  order  to  impose  the  transfer  tax,  the  appraiser  had  taken 
into  account  the  value  of  the  Times  building.  Held,  this  was  error, 
O'Brien,  J.,  dissenting.  Matter  of  Jones  (N.  Y.  1902)  69  App.  Div.  237. 
See  Notes,  p.  403. 
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Pleading  and  Practice — Original  Jurisdiction  of  U.  S.  Court.  The 
State  of  Minnesota  brought  a  bill  in  equity  in  the  U.  S.  Supreme 
Court  to  enjoin  the  Northern  Securities  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  New  Jersey,  from  voting,  controlling, 
or  obtaining  possession  of  the  stock  of  the  Great  Northern  Ry.  Co.,  a 
corporation  organized  under  Lhe  laws  of  Minnesota,  and  of  the  Northern 
Pacific  Ry.  Co.,  a  corporation  organized  under  the  laws  of  Wisconsin. 
Held,  the  bill  would  not  lie.  Mtnnesota  v.  Northern  Securities  Co. 
(1902)  184  U.  S.  199. 

The  argument  of  the  court  is  as  follows:  As  the  minority  stockholders 
of  the  Great  Northern  Ry.  Co.  and  the  Northern  Pacific  Ry.  Co. 
were  not  represented  by  the  Northern  Securities  Co.,  such  companies 
were  necessary  parties.  A  court  of  equity  will  not  take  jurisdiction 
in  the  absence  of  necessary  parties  when  such  parties  are  within  the 
jurisdiction  of  the  court.  An  amendment  to  bring  them  in  will  not  be 
allowed  where  their  presence  would  deprive  the  court  of  jurisdiction. 
The  presence  of  such  parties  as  are  here  necessary  would  deprive  the 
court  of  jurisdiction,  because  the  Supreme  Court  has  no  original  jurisdic- 
tion in  a  suit  between  a  State  on  the  one  hand  and  citizens  of  another 
State  and  of  the  same  State  on  the  other  hand.  This  decision  deprives 
the  State  of  Minnesota  of  any  right  to  an  action  against  the  Northern 
Securities  Co.  except  in  her  own  courts. 

Pleading  and  Practice. — Plea  of  Res  Judicata  under  the  N.  Y.  Code. 
Section  1209  of  the  New  York  Code  of  Civil  Procedure  provides  that 
"  A  final  judgment  dismissing  the  complaint,  either  before  or  after  a  trial, 
rendered  in  an  action  hereafter  commenced  does  not  prevent  a  new  action 
for  the  same  cause  of  action  unless  it  expressly  declares,  or  it  appears  by 
the  judgment  roll,  that  it  is  rendered  upon  the  merits."  Held,  that  the 
fact  that  the  judgment  was  upon  the  merits  must  appear  from  the  judg- 
ment roll  and  cannot  be  incorporated  by  reference  to  other  papers  in  the 
suit.  Three  judges  out  of  seven  dissented.  Genet  v.  The  President, 
etc.,  of  the  Delaware  &*  H.  Canal  Co.  (1902)  170  N.  Y.  278. 

The  effect  of  this  adjudication  is  to  put  the  burden  upon  the  plaintiff 
of  showing  that  the  judgment  was  upon  the  merits,  and  such  a  result 
seems  to  accord  with  the  intent  of  the  provision.  It  applies  as  well  to 
equitable  as  to  legal  actions.  Peirie  v.  Trustees  of  Hamilton  College 
(1895)  92  Hun  81.  On  the  general  application  of  such  a  defence,  see  Free- 
man on  Judgments,  sec.  261,  and  1  Columbia  Law  Review,  133. 

Rkal  Property  -Additional  Burdens  to  Highway.  Where  an  electric 
road  was  built  upon  a  highway  lhe  fee  of  which  was  in  the  adjoining 
owner,  it  was  held,  two  judges  dissenting,  that  lhe  electric  road  imposed 
an  additional  burden  upon  the  highway.  Peck  v.  Schenectady  Ry.  Co. 
1 1902)  170  N.  Y.  298. 

Parker,  C.  J.,  delivered  a  strong  dissenting  opinion  and  criticized 
the  leading  case  of  Craig  v.  Rochester  City  and  Brighton  R.  R.  (186S) 
39  N.  Y.  404,  which  decided  that  a  horse  railroad  imposed  an  additional 
burden  upon  the  land.  In  thus  holding  the  courts  of  New  York  have 
refused  to  follow  the  more  liberal  view  of  the  majority  of  jurisdictions 
in  this  country  where  the  dedication  is  held  to  permit  those  uses  which 
the  convenience  of  the  traveling  public  and  the  advance  of  civilization 
make  necessary.  Pierce  v.  Drew  (1883)  136  Mass.  75.  The  C raig  case 
and  the  principal  case,  with  Williams  v.  N.  Y.  Cen.  R.  R.  Co.  (1857), 
the  case  of  a  steam  railroad,  illustrate  well  the  conservative  attitude  of 
the  New  York  bench. 

Real  Propkrty— Boundaries — Accretion.  The  Crown  of  England  in 
1763  granted  to  the  plaintiff's  predecessor  the  fee  of  a  strip  of  land  ex- 
tending under  Long  Island  Sound  400  feet  from  the  high  water  mark 
on  City  Island.  In  1884  the  State  of  New  York  granted  to  the  defend- 
ants, owners  of  a  part  of  City  Island,  the  premises  under  water  opposite 
their  upland,  and  the  defendants  built  out  a  wharf.  This  grant  con- 
flicted with  that  to  the  plaintiff's  predecessor.     In  an  action  of  ejectment, 
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it  was  held  that  the  plaintiff's  land  extended  400  feet  from  high-water 
mark  at  the  time  of  the  suit,  and  not  400  feet  from  the  high-water  mark 
in  1763.  De  Lancey  v.  Wellbrock  (C.  C.  S.  D.  of  N.  Y.  1902)  113  Fed. 
103. 

Boundaries  on  water  change  by  accretion.  Rex  v.  Y 'at borough  (1828) 
2  Bligh  n.  s.  147.  And  where  the  grant  is  of  the  sea  shore  both  boundaries 
move  by  the  same  principle.  Scratton  v.  Brown  (1825)  4  B.  &  C.  485. 
But  although  the  purpose  of  the  grant  of  1783  was  apparently  to  secure 
water  privileges,  yet,  as  the  thing  granted  was  soil  and  not  an  incorpo- 
real right,  it  is  difficult  to  see  why  the  outer  boundary  should  move. 
Coke,  indeed,  speaks  of  a  moveable  freehold,  Co.  Lit.  4  b,  48b.;  but 
the  case  which  he  had  in  mind  appears  to  have  depended  on  a  manorial 
custom.  Weldcn  v.  Bridgwater  (1592)  Cro.  Eliz  421.  In  Nixon  v. 
Walter  (1886)  41  N.  J.  Eq.  103,  it  was  held  that  a  grant  of  upland  six 
rods  wide,  bounded  on  high-water  mark,  had  a  fixed  inner  boundary, 
and  could  not  be  pushed  back,  by  the  encroachment  of  the  sea,  into  the 
land  of  the  adjoining  owner. 

Real  Property— Covenants  Running  with  the  Land— Reassignment. 
See  2  Columbia  Law  Review,  341.  The  citation  of  the  principal  case  was 
erroneous.  It  should  be  McEacharn  v.  Colten  et'  at.  [1902]  A.  C.  104 
(P.  C.) 

Real  Property-Fixtures.  Tapestries  were  affixed  by  means  of  nails 
and  moulding  to  walls  by  a  tenant  for  life,  and  were  removed  by  the  execu- 
tors. Held,  they  were  removable,  and  did  not  go  to  the  heir.  Leigh  v. 
Taylor  [1902]  A.  C.  —  (H.  L.)     See  Notes,  p.  407. 

Real  Property — Fixtures — New  Lease.  Tenants  of  saloon  premises 
put  in  water-closets  and  an  oak  partition.  Their  assignee  subsequently 
took  a  new  lease  from  the  landlord  without  reserving  any  right  to  these 
additions.  The  purchaser  on  the  foreclosure  of  a  chattel  mortgage  of 
the  lease  and  fixtures  removed  the  additions.  Held,  that  he  had  a  right 
to  do  so,  as  the  right  to  remove  trade  fixtures,  not  distinctively  realty,  is 
not  lost  by  the  taking  of  a  new  lease.  Bernheimer  v.  Adams  (N.  Y. 
1902)  70  App.  Div.  114. 

If  the  property  never  ceased  to  be  chattels,  as  the  court  seems  to  have 
believed,  it  need  not  have  been  removed  during  the  term,  and  the  taking 
of  a  new  lease  would  not  affect  it.  But  if  it  became  fixtures,  as  the  court 
said  it  did,  the  case  would  appear  to  be  governed  by  Loughran  v.  Ross 
(1871)  45  N.  Y.  792.  That  the  fixtures  in  the  latter  case  was  a  heavy 
building  is  hardly  a  true  ground  of  distinction,  for  it  is  only  trade  and 
domestic  fixtures  which  can  be  removed  at  all.  Like  Smusch  v.  Kohn 
(1808)  22  Misc.  344,  the  principal  case  illustrates  the  confusion  in  the  use 
of  the  term  fixtures,  as  well  as  the  eagerness  of  the  judges  to  get  away 
from  the  technical  ruling  in  Loughran  v.  Ross,  supra,  after  the  dis- 
credit thrown  upon  it  in  Lewis  v.  Pier  Co.  (1891)  125  N.  Y.  341. 

Sales— Fraud.  Plaintiff's  agent  made  a  contract  with  the  defendant  to  sell 
goods  for  cash  and  sent  the  order  to  the  plaintiff  who  shipped  the  goods. 
The  defendant  falsified  the  agent's  memorandum,  making  it  appear  a  sale 
on  credit,  whereupon  the  plaintiff,  thinking  he  had  mistaken  his  agent's 
communication,  allowed  the  credit.  Held,  a  fraudulent  sale  and  the 
plaintiff  might  rescind.  A  strong  dissenting  opinion  contended  that  the 
transaction  was  a  valid  compromise  of  a  dispute,  both  parties  having 
equal  means  of  knowledge.  Rauh  v.  Waterman  (Ind.  1902)  63  N.  E.  42. 
As  undersood  by  the  majority  of  the  court  the  case  is  in  accord  with 
what  is  now  the  general  view  that  a  defendant,  who  has  by  his  repre- 
sentations induced  a  plaintiff  to  deal  with  him,  cannot  say  that  the  plain- 
tiff neglected  his  opportunities  for  investigation.  Bigelow  on  Fraud, 
p  521  et  sea  and  cases  cited.  Viewed  as  a  compromise,  however,  which 
seems  a  possible  construction,  the  dissenting  opinion  is  undoubtedly  cor- 
rect and  is  well  supported  by  the  cases  cited  therein.  See  Adams  v. 
Sage  (1863)  28  N.  Y.  103  ;  Hennessy  v.  Bacon  (1890)  137  U.  S.  78. 
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Sales — Warranty — Option  of  Exchange.  See  2  Columbia  Law  Review, 
342.  The  citation  of  the  principal  case  was  erroneous.  It  should  be 
Bell  v.  Mills  (1902)  68  App.  Div.  531. 

Statutes — Waiver.  Act  of  March  6,  1899,  provided  that  unskilled  labor 
employed  on  any  public  work  should  be  paid  not  less  than  fifteen  cents 
per  hour.  The  plaintiff  contracted  to  work  at  a  lower  rate,  and  having 
been  paid  the  contract  price,  sued  to  recover  the  difference.  Held,  as  the 
act  was  passed  for  the  benefit  of  the  laborer  and  as  a  waiver  of  it  would 
not  violate  public  policy,  the  plaintiff's  contract  would  be  considered  such 
a  waiver  and  would  bar  his  recovery.  Bell  v.  Town  of  Sullivan  (Ind. 
1902)  63  N.  E.  209. 

Whether  one  may  waive  the  benefit  of  a  statute  is  a  question  of 
public  policy  and  depends  on  the  terms  of  the  particular  statute.  White 
v.  Insurance  Co.  (1877)  4  Dill.  177.  The  views  of  the  courts  as  to  labor 
legislation  are  not  in  this  respect  uniform.  Thus  it  has  been  held  that 
an  agreement  to  work  overtime  without  extra  pay  is  not  in  contravention 
of  a  statute  declaring  eight  hours  a  day's  work.  U.  S.  v.  Martin  (1876) 
94  U.  S.  400.  McCarthy  v.  Mayor  (1884)  96  N.  Y.  1.  On  the  other  hand 
a  statute  requiring  corporations  to  pay  wages  weekly  was  declared 
unconstitutional  on  the  ground  among  others,  that  it  unduly  restricted 
the  right  of  employees  to  contract.  Braceville  Coal  Co.  v.  People 
(1893)  147  111.  66.  And  in  another  case  it  was  intimated  that  a  pro\ision 
of  the  Kentucky  constitution  requiring  the  wages  of  certain  classes  of 
employees  to  be  paid  in  lawful  money  would  render  a  contract  for  pay- 
ment in  a  different  medium  void,  though  it  was  not  prohibited  in  terms. 
Avent  Beattyville  Coal  Co.  v.  Commonwealth  (1894)  96  Ky.  218.  The 
court  in  the  principal  case  followed  the  former  line  of  decisions,  although 
they  would  seem  seriously  to  impair  the  practical  effectiveness  of  such 
statutes. 

Taxation — Sharfs  of  Stock.  Under  a  statute  providing  (1)  that  all 
domestic  and  foreign  corporations  shali  return  for  taxation  their  prop- 
erty which  may  be  within  the  State  (2)  but  that  no  person  shall  be 
required  to  return  any  shares  in  any  corporation  whose  capital  stock  is 
taxed  in  the  nanw  of  the  company,  held  (Davis,  J.,  dissenting)  the  plain- 
tiff's stock  in  a  domestic  corporation  which  failed  to  comply  with  the 
statute  because  all  its  property  was  located  in  Canada,  is  liable  to  assess- 
ment, and  not  within  the  second  clause  of  the  statute.  Lander  v.  Burke 
(Ohio,  1902)  63  N.  E.  69. 

The  court's  view  is  that  only  the  performance  of  the  corporation's 
duty  to  list  its  property  relieves  the  shareholder  from  listing  his  shares, 
and  that  where  the  corporation  has  no  property  in  the  state,  and  hence 
does  not  return  any  property  for  taxation,  it  follows  that  the  shareholder 
is  not  relieved  from  taxation  on  his  shares.  As  Davis,  J.,  points  out, 
this  may  result  in  double  taxation,  for  the  corporation's  property 
undoubtedly  wdl  be  taxed  in  the  jurisdiction  where  it  is.  Vet  the  deci- 
sion i^  the  logical  outcome  of  Bradley  v.  Bander  (18S0)  36  Ohio  St.  28, 
which  held  taxable  shares  in  a  foreign  corporation,  none  of  whose  prop- 
erty was  in  the  State,  and  Sturges  v.  Carter  (1884)  114  U.  S.  511,  which 
construed  the  same  law  as  to  a  foreign  corporation  only  a  small  part  of 
whose  property  was  in  the  State.  A  different  result  was  reached  in 
Whitaker  v.  Brooks  (1890)  90  Ky.  65,  and  in  Ridpath  v.  Spokane  Co. 
(1900)  23  Wash.  436. 

Torts — Malicious  Injury — Trade-Union-  Strikes.  The  plaintiffs,  mem- 
bers of  a  trade-union,  and  the  defendants,  who  belonged  to  a  rival  organ- 
ization of  a  similar  character,  had  been  employed  by  a  comm<n  master. 
Desiring  to  procure  the  discharge  of  the  plaintiffs,  and  the  employment 
of  their  own  fellow-members  in  their  stead,  the  defendants  notified  the 
employer  of  their  wishes,  stating  that  they  would  go  out  on  strike  in  case 
he  did  not  act  as  they  desired.  The  plaintiffs,  having,  in  consequence, 
been  dismissed,  brought  suit  to  recover  damages  for  loss  of  employment. 
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Held,  they  had  no  right  of  action.  National  Protective  Association  et 
al.  v.  dimming  el  al.  (1902)  170  N.  Y.  315.     See  Notes,  p.  400. 

Wills — Construction  of  Statute — Military  Service.  Where  the 
question  was  as  to  the  validity  of  a  nuncupative  will,  it  was  held  that 
mobilization  is  a  fair  test  of  whether  a  soldier  is  "in  actual  military 
service  "  within  the  exception  contained  in  the  English  Wills  Act  of 
I^37»  S  IT  ;  mere  warning  for  mobilization  is  not  sufficient.  Gattwardv. 
Knee  [1902]  P.  99. 

The  New  York  Statute  of  Wills  is  similarly  worded.  2  R.  S.  60,  §  22. 
The  phrase  in  question  has  been  construed  here,  by  way  of  dictum,  to 
mean  that  "there  must  be  actual  warfare,  and  the  soldier  be  engaged  in 
expeditione."    Ex  parte  Thompson  (1856)  4  Bradf.  154. 

Wills — Revival  by  Codicil.  By  a  later  will  the  testator  revoked  a  will 
of  an  earlier  date,  and  then  intentionally  destroyed  the  first  will.  There- 
after he  desired  to  execute  a  codicil  to  the  later  will,  but  the  scrivener 
under  mistake  prepared  it  in  form  as  a  codicil  to  the  earlier  will,  and  the 
testator  executed  it  thinking  it  a  codicil  to  the  second  will.  Held,  the 
second  will  and  the  codicil  were  entitled  to  probate,  omitting  from  the 
latter  its   reference   to  the  earlier  will.     In  the  goods  of  Reade  [1902] 

P.  75- 

By  basing  his  judgment  on  Rogers  v.  Goodenough  (1861)  2  Sw.  & 
Tr.  342,  Gorell  Barnes,  J.,  avoids  the  question  as  to  admitting  parol 
evidence  of  the  testator's  intention  when  he  signed  the  codicil.  If  the 
first  will  were  still  in  existence,  clearly  it  would  be  revived,  for  the  testa- 
tor's mind  accompanied  the  act  of  execution.  In  the  goods  of  Stedham 
(1881)  6  P.  D.  205  ;  In  the  goods  of  Chilcott  [1897]  P.  223.  Lord  Pen- 
zance reached  a  conclusion  contrary  to  these  two  cases,  with  practically 
no  reasons  assigned,  in  In  the  goods  of  Anderson  (1870)  39  L.  J.,  P.  & 
M.  55  ;  in  In  the  goods  of  Gordon  [1892J  P.  228,  as  reported  in  67  L.  T. 
328,  where  the  same  thing  was  held,  it  appeared  that  all  parties  consented 
to  the  decree.  But  in  Rogers  v.  Goodenough,  supra,  where  the  testator 
really  meant  to  revive  the  destroyed  will,  it  was  held,  as  matter  of  law, 
that  intention  to  revoke  the  second  will  was  contingent  on  success  in 
reviving  the  first,  and,  as  this  could  not  be  done,  the  second  will  and  so 
much  of  the  codicil  as  was  consistent  therewith  could  be  probated.  The 
exact  contrary  has  been  held  in  Ireland,  and  such  an  abortive  attempt 
works  intestacy.  Newton  v.  Newton  (1862)  12  Irish  Ch.  118,  reversing 
s.  c.  5  L.  T.  218. 
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A  Concise  Treatise  on  the  Law  of  Wills.  By  William 
Herbert  Page.  Cincinnati:  W.  H.  Anderson  &  Co.  .1901.  pp. 
xxxi,  1 1 72. 

However  much  this  book  may  contain  of  sound  law  correctly 
stated,  it  is  certain  that  very  many  of  its  statements  are  either 
highly  misleading  or  absolutely  erroneous.  The  fact  that  in  these 
respects  it  represents  a  class,  may  justify  an  examination  of  a 
few  of  its  shortcomings. 

It  is  unnecessary  to  give  the  proof  reading  more  than  a  passing 
word.  Such  errors  for  example,  as  "  dispositve"  (p.  204);  "accom- 
plihes"  (p.  215);  "adition"  (p.  621)  and  "interst"  (p.  1129), 
tend  to  suggest  an  inaccuracy  in  more  important  matters,  which 
examination  only  too  well  confirms.  The  names  of  cases  cited  are 
also  frequently  incorrect,  as  in  the  instance  of  Estate  of  Cavarly, 1 
which  is  cited  on  page  635  as  Cavalry's  Estate,  on  page  739  as 
Estate  of  Cavalry  and  on  page  740  as  Cavarly's  Estate,  while  in  the 
Table  of  Cases  it  appears  as  Cavalry's  Estate.  Other  illustrations 
will  appear  as  we  proceed. 

In  order  to  test  the  general  accuracy  of  the  work,  a  number  of 
sections,  or  parts  of  sections,  have  been  selected  at  random  for 
special  examination,  with  more  particular  reference  to  their  presen- 
tation of  the  law  of  New  York.  It  is  possible,  of  course,  that  the 
other  parts  of  the  volume  are  free  from  the  defects  discoverable  in 
those  thus  selected,  and  the  following  results  of  this  examination 
are  merely  offered  for  what  they  may  be  worth  as  an  indication 
of  the  reliability  of  text  and  citations. 

In  §  183,  page  202,  it  is  said  that  "  It  may  be  laid  down  as  a 
genera/  rule  that  as  an  attestation  clause  is  not  strictly  part  of  the 
will,  but  rather  a  certificate  thereto,  and  yet  a  certificate  made  neces- 
sary by  statute,'  Sec,  while  in  §  223,  page  244,  it  is  stated  that 
"under  the  statutes  in  force  in  most  states,  a  formal  attestation 
clause  is  not  necessary. " 

In  §  185,  page  202,  referring  to  wills  where  a  blank  space  of 
some  considerable  extent  is  left  between  the  body  of  the  will  and 
testator's  signature,  the  author  states  that  "the  courts  are  at  vari- 
ance as  to  whether  such  a  will  is  signed  at  the  end  thereof  or 
not.  Some  courts  look  upon  the  statute  requiring  the  signature  to 
be  at  the  end,  as  intended  only  to  do  away  with  the  difficulty  of 
determining  whether  a  will  was  signed  or  not.  Under  such  a  theory 
of  the  existence  of  the  statute  they  hold  that  a  signature  after  the 

1  119  Cal.  406. 
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body  of  the  will  is  at  the  end,  even  though  a  blank  space  intervenes." 
(To  this  statement  numerous  cases  are  cited,  including  "  Oilman's 
Will."1)  "  Other  courts  hold  that  an  additional  reason  for  requiring 
the  signature  to  be  at  the  end  of  the  will  was  to  prevent  fraudulent 
additions  to  the  will.  Such  courts,  therefore,  hold  that  a  signature- 
saparated  from  the  body  of  the  will  by  a  blank  space  is  not  a  sig- 
nature at  the  end  within  the  meaning  of  the  statute  "  (citing  one 
case  from  Kentucky). 

Now  this  gives  an  entirely  erroneous  view  of  the  law  from  the 
New  York  standpoint.  For  while,  so  far  as  concerns  the  validity 
of  a  will  so  executed,  the  New  York  decision  cited-  falls  within  the 
first  of  these  two  classes,  yet  the  opinion  does  not  put  the  ruling 
on  the  author's  ground  that  the  statute  is  intended  only  to  do  away 
with  the  difficulty  of  determining  whether  a  will  was  signed  or  not; 
and  on  the  contrary  it  has  long  been  firmly  established  that  "the 
aim  of  the  statute  is  to  prevent  fraud;  to  surround  testamentary  dis- 
positions with  such  safeguards  as  will  protect  them  from  altera- 
tion."' Matter  of  Gilman,  therefore,  does  not  at  all  justify  or 
illustrate  the  basis  of  distinction  laid  down  in  the  text. 

In  §  224,  page  245,  we  learn  that  "  In  some  states  it  is  required 
by  statute  that  the  witness  write  his  place  of  residence  opposite  his 
name.  Such  provisions  are  held  to  be  directory  only,  and  the 
omission  of  the  place  of  residence  does  not  invalidate  the  will  unless 
the  statute  expressly  gives  such  effect  to  the  omission.  In  support 
of  this  only  three  cases  are  cited,  one  from  Louisiana4,  and  two 
from  New  York. 

The  only  possible  meaning  of  the  text  is  that  in  those  two  States 
one  or  the  other  of  the  following  situations  will  be  found:  (a)  A 
mere  statutory  requirement  that  the  address  must  be  written  after 
the  name  of  the  witness,  with  no  statutory  declaration  that  the 
omission  of  the  address  shall  invalidate  the  will;  and  a  judicial 
declaration  that  in  such  a  case  the  requirement  is  merely  directory; 
or  (b)  a  statutory  requirement  that  the  address  must  be  written  after 
the  name  of  the  witness  and  a  further  express  statutory  requirement 
that  the  omission  of  the  address  shall  invalidate  the  will  Now,  in 
fact,  neither  of  these  situations  exists  in  New  York.  For  the 
statute  (2  R.  S.,  64,  §  41)  expressly  provides,  in  terms,  that 
"Such  omission  shall  not  effect  the  validity  of  any  will,"  and 
it  is,  therefore,  the  express  language  of  the  statute,  and  not  the 
decisions  of  the  courts  proceeding  upon  the  absence  of  a  statute 
dealing  with  the  effect  of  an  omission,  which  renders  the  provision 
"  directory."  The  author's  citations  on  this  subject  are  also  unfor- 
tunate. For  Matter  of  Phillips, B  though  it  illustrates  the  law  of 
New  York  as  it  is  declared  by  the  statute  above  quoted,  does  not  in 
any  way  support  the  text;  while  Dodge  v.  Findlay,  °  not  only 
appears  with  the  defendant's  name  misspelled,  but  has   no  bearing 

1  38  Barb.  364.     "  Matter  of  Gilman,  38  Barb.  364. 

A  Matter  of  Conway,  124  N,  Y.  455,  457. 

4  Succession  of  Justus,  47  La.  Ann.  302.      3  98  N.  Y.  267. 
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whatever,  either  pro  or  con,  on  the  author's  statements.  And  the 
Louisiana  case  cited  deals  with  a  statute  differing  radically  in  its 
requirement  and  purpose  from  the  class  referred  to  in  the  text. 

A  similar  confusion  of  the  distinction  between  a  judicial  decision 
upon  a  point  not  in  terms  expressed  in  a  statute,  and  a  decision 
avowedly  based  upon  an  explicit  statutory  provision,  appears  in 
§  178,  page  197,  where  after  stating  the  effect  of  a  Missouri  statute 
requiring  that  a  person  who  writes  testator's  name  for  him,  must 
add  his  own  name  as  a  subscribing  witness  to  the  will,  the  author 
says  that  "under  a  somewhat  similar  New  York  statute  it  was  held 
that  if  one  who  signed  a  will  for  testator  omitted  to  sign  his  own 
name  the  will  was  not  thereby  invalidated,"  &c,  citing  Hollenbeck 
v.  Van  Valkenburgh1.  It  was  certainly  very  proper  for  the  court 
to  hold  as  it  did  in  that  case,  for  the  New  York  statute  expressly 
provides  that  "such  omission  shall  not  affect  the  validity  of  any 
will2." 

In  §  284,  page  324,  which  relates  to  the  effect  of  marriage 
upon  a  woman's  previously  executed  will,  and  which  has  the 
rather  ambiguous  heading  "effect  of  marriage  on  will  of  wife,"  the 
author  first  states  that  "at  common  law  the  will  of  a  woman  was, 
ipso  facto,  revoked  by  her  marriage."  He  then  classifies  the  laws  of 
the  various  States  as  follows:  "  This  rule  was  very  generally  adopted 
as  the  common  law  rule  in  the  United  States  (citing,  among  others, 
two  Massachusetts  cases,  Nutt  v.  Norton3,  and  Swan  v.  Ham- 
mond4, and  one  New  York  case)  and  has  been  re-enacted  by 
statute  in  many  states  (citing,  among  others,  two  Massachusetts 
cases,  Blodgett  v.  Moore5,  and  Swan  v.  Hammond",  and  one 
New  York  case).  In  some  states,  on  the  other  hand,  this  rule 
has  been  expressly  repealed  by  statute "  (citing,  among  others,  a 
Massachusetts  case,  Church  v.  Crocker7).  As  to  the  Massachusetts 
law,  this  is  certainly  confusing,  for  it  appears  to  suggest  that  in 
Massachusetts,  at  a  comparatively  late  date,  the  common  law  rule 
still  existed  in  the  form  of  a  declaratory  statute,  although  the  rule 
itself  had  long  before  been  expressly  repealed.  The  fact  is,  that  the 
statute  referred  to  in  Church  v.  Crocker  as  repealed,  (being  §  3  of 
the  provincial  statute  12  W.  3,  c.  7),  related  only  to  the  effect  of  a 
man's  marriage  upon  his  previously  executed  will,  and  the  case  has 
no  bearing  upon  the  point  to  which  it  is  cited. 

As  to  the  law  of  New  York  on  the  same  subject,  the  citations 
correctly  represent  the  fact  that  the  common  law  rule,  as  such,  was 
adopted,  and  was  subsequently  substantially  re-enacted  by  statute. 
The  statutory  provision  is  that  "  a  will  executed  by  an  unmarried 
woman,  shall  be  deemed  revoked  by  her  subsequent  marriage." 
And  the  words  ' « shall  be  deemed, "  mean  ' '  shall  be8. "  But  in  what 
follows,  the  law  of  New  York  is  violently  misrepresented.  For  the 
author  proceeds  to  say  that  "  In  other  states  where  the  statutes  are 
silent  as  to  the  effect  0/  marriage  as  a  revocation  0/  a  woman's  will, 

'   5  How.  Pr.  281.     2  2  R.  S.,  64,  \  41.     s  142  Mass.  242. 

4  138  Mass.  45.     B  141  Mass.  75.     r'  138  Mass.  45.     7  3  Mass.  17. 

s  Lathrop  v.  Dunlop,  4  Hun,  213,  affirmed  in  63  N.  Y.  610. 
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an  interesting  question  is  presented  by  the  passage  of  statutes  author- 
izing married  women  to  make  wills.  This  evidently  does  away  with 
the  reason  underlying  the  common  law  rule,  and  the  question  is 
often  presented  whether  it  destroys  the  rule  together  with  the 
reason.  A  majority  of  the  courts  hold  that  such  a  statute  prevents 
the  marriage  of  a  woman  from  acting  ipso  facto  as  a  revocation  of  a 
prior  will.  *  *  *  A  minority  of  the  courts  adhere  to  the  com- 
mon law  rule,  and  treat  the  marriage  of  a  woman  as  a  revocation  of 
a  prior  will,  where  no  statute  specifically  provides  for  such  a  case. " 
To  this  last  sentence,  the  case  of  Brown  v.  Clark1,  is  cited.  But  that 
case  deals  with  a  very  different  question.  The  question  there  presented 
was  whether  the  express  and  explicit  New  York  statute,  to  the 
effect  that  the  will  of  an  unmarried  woman  shall  be  revoked  by 
her  subsequent  marriage,  was  abrogated  by  a  subsequent  statute 
conferring  general  testamentary  power  upon  married  women, 
and  the  court  held  that  it  was  not  so  abrogated,  but  remained  in 
full  force,  and  operated  to  effect  a  revocation  of  the  will  of  the 
testatrix  upon  her  marriage,  upon  the  ground  that  ''the  courts 
cannot  dispense  with  a  statutory  rule  because  it  may  appear  that  the 
policy  upon  which  it  was  established  has  ceased."  The  question 
of  the  effect  the  later  statute  might  have  had  if  the  rule  of  revoca- 
tion had  rested  upon  the  common  law  instead  of  upon  an  express 
statute  was  not  considered  or  even  referred  to. 

In  dealing  with  the  situation  presented  where  a  child  is  born 
to  a  testator  after  the  execution  of  a  will,  the  author  first  discusses 
(§  283)  the  case  where  the  testator,  after  making  his  will,  marries 
and  has  issue;  and  then  proceeds  (§§  287,  288,  p.  328  et  seq.),  to 
discuss  the  effect  of  the  mere  birth  of  issue,  after  execution  of  the 
will,  without  reference  to  whether  the  marriage  took  place  before 
or  after  such  execution.  He  divides  this  latter  subject  into  two 
parts:  "§  287.  Effect  of  birth  of  child  upon  will  of  childless 
parent  ;"  and  "  §  288.  Effect  of  birth  of  child  upon  will  of 
parent  who  has  other  children  living."  Under  the  first  of  these  two 
sections,  he  states  that  the  statutes  of  various  States  may  "in 
their  essential  features "  be  reduced  to  three  classes,  and  that 
"Statutes  of  the  first  class  provide  that  the  birth  of  a  child  to  tes- 
tator shall  revoke  the  will  if  such  child  is  not  provided  for  by  will, 
or  is  not  intentionally  excluded.  Statutes  of  this  class  usually  by 
their  terms  apply  only  when  testator  had  no  children  at  the  time  of 
executing  his  will."  To  the  remarks  just  quoted,  he  cites  Smith 
v.  Robertson. 2  Now  the  New  York  statute,  as  stated  in  the  case 
thus  cited,  does  not  in  such  a  case  revoke  the  will,  but  as  the  court 
there  say,  ' '  instead  of  declaring  the  entire  will  revoked  by  the  subse- 
quent birth  of  issue  *  *  *  renders  it  inoperative  as  to  that 
portion  of  the  testator's  estate  which,  if  he  had  died  intestate, 
would  have  descended,  or  been  distributed  to  the  after-born  child." 
And  not  only  is  this  New  York  case  mis-cited  in  support  of  prop- 
ositions quite  the  opposite  of  what  it  holds,  but  when  we  come, 
in  §  288,  page  330,  to  the  author's  discussion  of  cases   under  his 

1  77  N.  Y.  369.   "l  89  N.  Y.  555 ;  24  Hun  210. 
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"second  class,"  which  "do  not  provide  for  a  revocation  of  the 
will  by  the  subsequent  birth  of  a  child,  but  only  that  the  after- 
born  child  shall  take  as  if  his  parent  had  died  intestate,"  no  New 
York  case  is  cited,  though  such  is  the  law  in  that  State, — thus  for- 
tifying the  erroneous  suggestion  that  New  York  belongs  under  the 
author's  ' '  first  class. " 

The  "Rule  in  Shelley's  Case,"  is  discussed  in  two  sections, 
§  564  being  devoted  to  the  "Common  Law,  "and  §  56510  "Modern 
Statutes."  In  the  former,  we  are  told,  page  657,  that  "when,  by 
the  exercise  of  these  rdes  of  construction,  it  is  determined  that 
testator's  intention  was  to  create  a  life  estate  in  A,  with  the  remain- 
der to  the  heirs  of  A,  the  Rule  in  Shelley's  case  then  applies, 
whether  testator  intended  that  it  should  or  not,  as  a  rule  of  prop- 
erty, and  fixes  A's  estate  as  a  fee."  To  this  remark  is  cited,  among 
other  cases,  that  of  In  re  Allen  (Matter  of  Allen). l  In  that  case, 
the  devise  was  to  testator's  "sisters  and  their  heirs  and  assigns." 
But  the  Rule  in  Shelley's  Case  never  had  any  bearing  on  such  a 
form  of  devise;  to  bring  that  Rule  into  operation  it  was  necessary 
that  the  form  should  be  to  K/or  life,  remainder  to  his  heirs,  or  to 
the  heirs  of  his  body.  The  form  "to  A  and  his  heirs,"  needed  no 
"Rule."  It  was  the  recognized  method  at  common  law  of  conferring 
a  fee.2  As  the  author  himself  states,  page  651,  in  another  con- 
nection, "a  grant  to  A  and  his  heirs  was  the  most  appropriate  and 
unmistakable  method  of  devising  a  fee  simple  to  A."  Therefore 
the  will  in  Matter  of  Allen  had,  and  could  have  had,  nothing  to  do 
with  the  Rule  in  Shelley's  Case,  even  if  that  Rule  had  been  in 
force  when  it  was  executed.  But  in  fact,  it  had  been  abolished 
in  New  York  (1  R.  S.  725,  §  28)  more  than  thirty  years  before  the 
will  in  question  was  executed.  And  having  thus  suggested,  by  im- 
plication, that  the  Rule  is  still  in  force  in  New  York,  the  author, 
in  proceeding,  in  the  next  section,  to  a  discussion  of  Modern 
Statutes  affecting  the  Rule,  in  which  he  says  that  in  some  States 
it  has  been  abolished  by  statute,  does  not,  among  his  numerous 
references,  cite  the  New  York  statute  or  any  New  York  case. 

In  discussing  the  cypres  doctrine,  (§655,  page  763),  the  author 
cites,  to  the  proposition  that  in  certain  States  the  doctrine  has  been 
to  some  extent  recognized  and  adopted  by  statute,  one  New  York 
case, — Allen  v.  Stevens3.  The  judgment  in  that  case,  (after  an 
intermediate  reversal  by  the  Appellate  Division4)  was  finally  affirmed, 
in  1899  in  161  N.  Y.  122.  It  would,  perhaps,  have  been  quite  as 
well,  to  refer  to  the  elaborate  opinion  of  the  Court  of  Appeals, 
instead  of  to  that  at  Special  Term. 

Under  the  subject  of  dower,  we  find,  among  other  sections,  two 
(§  §  712  &  713,  pp.  851-854),  entitled  respectively  "Common 
law  rule  that  devise  was  presumed  to  be  in  addition  to  dower, "  and 
"Statutory  rule  that  devise  is  presumed  to  be  in  lieu  of  dower." 
As  the  common  law  rule  is  in  force  in  New  York,  it  was  an  agree- 
able surprise  to  find   the  citation,  under  the  former  section,    of 

1  151  N.  Y.  243.      2  See  Thurber  v.  Chambers,  66  N.  Y.  42.  .6-7. 
3  22  Misc.  158.     *  33  App.  Div.  485. 
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"Frankes  v.  Weigand,  66  N.  Y.  918."  But  unfortunately,  that 
case  is  not  to  be  found  in  66  N.  Y. ,  and  a  further  search  revealed 
the  fact  that  it  was  nowhere  to  be  found  in  any  volume  of  New 
York  reports,  official  or  unofficial.  It  is,  in  fact,  to  be  found,  as 
Franke  v.  Wiegand,  in  97  Iowa,  704.  The  author  also  cites  this 
case  in  two  other  instances,  in  each  of  which  the  name  of  either 
the  plaintiff  or  the  defendant  is  again  mis-spelled.  But  although 
this  alleged  New  York  citation  was  not  very  satisfying,  the  author 
hastens  to  make  amends  by  citing  to  the  next  section,  above  men- 
tioned, a  real  New  York  case  in  support  of  a  doctrine  with  which 
it  has  no  relation  at  all.  For  that  section,  as  stated,  relates  to  the 
"statutory  rule"  that  a  devise  to  testator's  wife,  in  the  absence^of 
a  contrary  intention  appearing  in  the  will,  is  "presumed  to  be  in 
lieu  of  dower. "  Now  there  is  no  such  rule,  whether  statutory  or 
otherwise,  in  New  York,  and  accordingly,  of  course,  no  such  doc- 
trine, or  anything  like  it,  has  been  laid  down  by  the  courts.  The 
statement  in  the  text  is  that  "under  such  a  statute  a  devise  to 
testator's  widow  is  presumed  to  be  in  lieu  of  dower  in  any  real  estate 
which  she  might  claim,  including  real  estate  sold  [by]  testator 
previous  to  his  death,  by  deed  in  which  the  wife  did  not  join. " 
And  here  follows  the  citation  above  referred  to  of  Nelson  v.  Brown.1 
In  that  case  it  was  decided  that  the  devise  to  the  widow  was  given 
in  lieu  of  dower,  but  this  decision  was  based  on  the  quite  suffi- 
cient reason  that  the  will  so  provided,  in  express  terms.  This  has 
nothing  to  do  with  any  rule  (non-existent  in  New  York)  that  a 
devise  to  testator's  widow  is  presumed  to  be  in  lieu  of  dower. 

There  is  evidence  that  the  author  has  spent  a  great  deal  of  time 
and  thought  on  this  work.  But  what  has  been  said  is  sufficient  to 
show  that  any  one  who  reads  it  must  keep  his  eyes  unusually  wide 
open,  and  that,  although  one  object  of  the  author,  as  stated  in  the 
preface,  has  been  to  set  forth  the  law  of  wills  in  a  form  ' '  easy  of 
comprehension  for  the  student,"  the  law  student  would  do  well  to 
confine  his  attention  to  other  sources  of  information.  The  work 
needs,  in  respect  to  accuracy  of  statement  and  citation,  to  be  over- 
hauled. It  has  some  excellent  features,  and  if  it  were  rendered 
accurate  throughout,  it  would  be  a  useful  book. 

A  History  of  Political  Theories,  Ancient  and  Medleval. 
By  William  Archibald  Dunning.  New  York  :  The  Macmillan  Co. 
1902.     pp.  xxv.  360. 

Professor  Dunning  believes  that  political  theories  result  from 
and  are  determined  by,  more  than  they  lead  to,  the  corresponding 
political  institutions ;  and  he  is  careful  to  show  the  relations  be- 
tween the  theories  which  form  the  primary  subject  of  his  treatise 
and  the  laws  and  customs  from  which  those  theories  have  sprung. 
This  principle  affords  him  a  criterion  of  selection  which  has  made 
it  unnecessary  to  write  a  comprehensive  history  of  the  entire  litera- 
ture of  politics  ;  he  regards  it  as  sufficient  for  his  purpose  to  treat 
of  those  authors  whose  work  bears  some  definite  relation  to  the 

1  144  N.  Y.  384. 
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development  of  institutions.  The  scope  of  the  work  is  further 
limited  ethnically  for  the  most  part  to  the  political  theories  of  the 
European  Aryan  peoples,  on  the  ground  that  they  are  the  only  truly 
political  peoples — the  only  ones  who  have  separated  politics  from 
ethics,  metaphysics,  and  theology ;  and  the  ideas  and  institutions 
of  primitive  men  are  left  for  the  sociologists  to  grapple  with. 
Neither  has  the  author  thought  it  appropriate  to  go  very  deeply  into 
the  various  economic,  constitutional,  and  administrative  problems 
which  were  in  former  times  discussed  by  political  philosophers,  but 
which  have  more  recently  become  the  subject-matter  of  separate 
sciences  and  are  being  studied  by  statisticians  and  historians  as 
well  as  by  theorists. 

The  exclusion  of  primitive  man  fixes  the  starting-point  of  politi- 
cal philosophy  proper  in  ancient  Greece ;  and  the  first  three  chap- 
ters are  devoted  respectively  to  the  institutional  basis  of  Greek 
theory,  the  political  philosophy  of  Plato,  and  the  Politics  of  Aris- 
totle. The  fourth  chapter  is  divided  between  the  later  history  and 
philosophy  of  Greece  and  the  development  of  Roman  institutions 
and  thought,  particular  attention  being  paid  to  Polybius,  Cicero, 
and  the  jurists  of  the  Empire.  Then  follow  six  chapters  on  the 
politico-ecclesiastical  institutions  and  theories  of  the  middle  ages, 
including  a  section  on  the  application  of  corporation  law  to  ecclesi- 
astical bodies  by  the  jurists  of  the  fifteenth  century.  A  final 
chapter  is  devoted  to  Machiavelli  as  representing  the  transition 
from  mediaeval  to  modern  political  thought.  Perhaps  it  is  not  un- 
reasonable to  look  forward  to  a  second  volume  devoted  to  the  more 
recent  theories. 

The  work  is  equipped  with  select  lists  of  references,  a  bibli- 
ography of  the  writers  treated  and  a  full  index.  It  is  written  in  the 
same  pleasing  style  which  adds  so  much  to  the  attractiveness  of 
the  author's  lectures. 

A  Selection  of  Cases  on  the  Law  of  Insurance.  By  Edwin 
H.  Woodruff.  New  York:  Baker,  Voorhis  &  Co.  1900.  pp.  xiii, 
592. 

This  work  comprises  a  collection  of  purely  illustrative  cases  and 
excerpts  from  judges'  opinions  selected  and  arranged  without  ref- 
erence to  the  development  of  the  law,  and  eliminating  as  far  as 
possible  all  difficulties  arising  from  the  real  or  apparent  conflict  of 
legal  rules  and  principles.  The  collection  covers  in  considerable 
detail  nearly  all  the  branches  of  the  general  law  of  insurance  and 
deals  particularly  with  Fire,  Life,  Marine  and  Accident  Insurance. 
The  usefulness  of  the  collection  will  depend  wholly  on  the  aims  and 
methods  of  the  instructor  adopting  it.  A  case  book  which  is  ar- 
ranged so  entirely  with  reference  to  placing  before  the  student  a 
statement  of  abstract  rules  of  law  is  but  a  step  removed  from  the 
text  book  as  the  basis  of  legal  instruction.  Indeed,  much  con- 
tained in  judicial  opinions  when  not  stated  with  reference  to  the 
precise  facts  of  the  case  before  the  court  or  when  separated  from 
them  as  is  the  case  when  only  excerpts  from  the  opinion  are  given 
is  of  less  value   to  the  student  than  the  generalizations  of  text- 
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writers.  The  text-writer  at  least  may  be  supposed  to  be  treating  his 
subject  broadly,  and  not  to  be  speaking  with  reference  to  any  parti- 
cular state  of  facts  not  placed  before  his  reader. 

A  case  book  prepared  along  these  lines  affords  very  little  material 
for  use  in  training  the  student's  power  of  investigation  or  familiariz- 
ing him  with  the  development  of  the  principles  of  the  law.  The 
primary  object  of  the  case  book  is  to  provide  him  with  material  for  ex- 
amination and  comparison  in  order  that  he  may  define  or  explain 
away  inconsistencies  of  the  decided  cases  and  understand  the  devel- 
opment of  the  law.  In  short,  it  should  be  an  instrument  for  devel- 
oping the  power  of  reasoning  soundly,  which  is  the  primary  object 
of  legal  education.  Cases  which  are  purely  illustrative  or  judicial 
opinions  which  are  selected  because  they  contain  compendiums  of 
legal  rules  are  convenient  and  useful,  but  not  essential.  The 
summarizing  of  rules  and  the  use  of  illustrations  is  clearly  the  func- 
tion of  the  instructor  which  may  easily  be  performed  by  him  if  the 
proper  foundation  has  been  laid  by  the  use  of  what  we  have  indi- 
cated as  the  more  essential  material  for  class  room  work. 

There  is  great  need  of  a  satisfactory  case  book  on  the  law  of 
insurance  in  nearly  all  the  law  schools  of  the  country.  It  is  to  be 
regretted  that  Professor  Woodruff  has  not  met  this  need  in  a  manner 
more  consistent  with  the  requirements  of  the  case  system  of  legal  in- 
struction. His  book  has  some  useful  and  valuable  qualities  and 
will  undoubtedly  be  used,  especially  in  institutions  committed 
to  the  case  method  of  instruction,  but  largely  for  the  reason  that 
there  is  no  better  book  in  the  field;  and  it  may  be  doubted  whether 
the  use  of  a  book  of  this  character  presents  any  advantages  over  the 
older  method  of  instruction  based  upon  the  use  of  text  books. 

A  Treatise  on  Guaranty  Insurance.  By  Thomas  Gold  Frost. 
Boston:  Little,  Brown  &  Company.       1902.      pp.  xxxviii,  547. 

The  author  tells  us  "That  the  theory  upon  which  this  work  is 
written  has  been  that  of  leaving  to  the  courts  their  natural  and 
allotted  task  of  defining  the  unsettled  principles  of  guaranty  insur- 
ance law  by  future  adjudications  ;  while  to  the  writer  of  the  legal 
treatise  belongs  the  less  pretentious  task  of  digesting  the  '  case  law  ' 
of  to-day  with  a  view  of  deducing  therefrom  such  rules  and  prin- 
ciples as  a  close  and  intelligent  reading  may  seem  to  justify." 
For  obvious  reasons  it  is  to  be  regretted  that  Dr.  Frost  has  taken 
such  a  modest  view  of  his  function  as  the  writer  of  a  "treatise" 
on  the  law.  The  modern  growth  of  the  various  forms  of  guaranty 
insurance  has  given  rise  to  a  considerable  body  of  law  in  which  the 
familiar  principles  of  the  law  of  insurance  are  applied  under  new 
conditions.  To  some  extent  at  least  it  requires  special  treatment 
by  the  legal  writer,  which  is  inadequate  indeed  if  it  gives  us  noth- 
ing more  than  an  elaborated  digest  of  the  cases.  Barring  however 
the  consequences  of  this  self-imposed  limitation  the  book  is  a  very 
creditable  production  and  bears  evidence  of  pains-taking  and 
thoughtful  preparation.  The  author  cites  about  four  hundred  cases, 
most  of  them  of  recent  date,  which  he  seems  to  have  selected  and 
arranged  with  discrimination.     The  larger  portion  of  the  work  is 
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devoted  to  the  consideration  of  general  principles  applicable  to  all 
branches  of  guaranty  insurance,  but  there  are  special  chapters  upon 
the  law  of  contract,  credit,  title  and  judicial  insurance.  There  is 
also  a  brief  chapter  on  pleading,  and  a  chapter  on  practice  which 
contains  very  little  to  justify  its  title,  a  fact  which  perhaps  excuses 
its  presence  in  a  work  devoted  to  the  law  of  insurance.  The 
classification  adopted  is  not  always  scientific,  as  is  notably  the  case 
in  sec.  79  on  the  Classification  of  Conditions.  Despite  these  pecu- 
liarities the  work  is  one  which  should  be  welcomed  by  the  profes- 
sion.  It  will  have  an  immediate  practical  value  not  only  because 
it  is  the  first  in  a  new  field  but  because  it  contains  a  full  collection 
of  the  cases  and  a  concise  statement  of  the  rules  of  law  governing 
the  subject  so  far  as  they  have  been  definitely  settled. 

A  Treatise  on  the  Law  of  Attachments,  Garnishments, 
Judgments  and  Executions.  By  John  R.  Rood.  Ann  Arbor: 
Geo.  Wahr.      1901.     pp.  183,  549. 

This  work  is  primarily  for  the  use  of  students,  and  the  author 
expressly  disclaims  any  attempt  to  make  it  exhaustive  upon  any 
point,  or  to  enter  into  competition  with  the  authors  of  the  exten- 
sive treatises  upon  these  subjects.     To  use  his  own  language   his 
design  has  been  to  give  "  a  clear  outline  of  the  whole,  without  that 
cloud  of  details  and  the  confusing  review  of  inconsistent  decisions 
upon  them,  which  the  writer  of  a  complete  text  must  give. "     The 
plan  adopted  to  carry  out  this  design  is  somewhat  unusual.    About 
one-third  of  the  volume  of  over  five  hundred  pages  consists  of  a 
text,  divided  into  two  hundred  and  twenty-five  sections,  stating 
concisely  the  author's  views  upon  the  topics  under  consideration, 
with   citations  of  authorities.      The   balance   consists  of  selected 
cases  illustrative  of  the  doctrines  declared  in  the  preceding  pages. 
The  volume,  therefore,  is  not  a  text-book  in  the  ordinary  accepta- 
tion of  the  term,  nor  is  it  a  case-book  in  the  sense  in  which  that 
designation  is  generally  employed,  for  we  do  not  find  here  a  selec- 
tion of  cases  tracing  the  historical  development  of  the  princiDles 
relating  to  the  subjects  treated,  and  from  the  study  of  which  the 
law  is  to  be  ascertained.     Nevertheless,  in  view  of  the  compara- 
tively short  time  allotted  to  these  and  kindred  topics  in  the  cur- 
ricula of  the  law  schools,  and  the  importance  of  the  topics,  it  is  by 
no   means   certain    that  the  plan  of  the  work  has  not  been  well 
chosen  to  accomplish  the  purpose  for  which  it  was  chiefly  intended. 
The  views  expressed  in  the  text  upon  disputed  questions — such,  for 
instance,  as  that  of  "collateral  attack" — cannot  be  expected  to 
meet  with  universal  concurrence,  and  upon  questions  not  disputed, 
some  might  occasionally  prefer  a  different  form  of  expression,  but, 
as  a  rule,  the  author's  views  are  clearly  stated,  and  the  illustrative 
cases  seem  to  have  been  fairly  and  carefully  selected. 

Reviews  to  Follow: 

The  Constitutional  History  of  the  United  States.  By  Francis 
Newton  Thorpe.  Chicago :  Callaghan  &  Co.  1901.  pp.  xxi, 
595;  xix,  685;  xvi,  718. 
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A   Treatise   on  the  American   Law  of  Real  Property.     By 

Emery  Washburn.  Sixth   Edition.     By   John   Wurts.      Boston : 

Little,  Brown  &  Co.  1902.     3  vols.     pp.   clxx,   579;  iv,  706;  iv, 
636. 

The  Law  of  Void  Judicial  Sales.  By  A.  C.  Freeman.  St. 
Louis:     Central  Law  Journal  Co.      1902.     pp.  xlvi,  293. 

Crime  and  Social  Progress.  By  A.  C.  Hall.  The  Columbia 
University  Press.  The  Macmillan  Co.,  Agents.  New  York:  1902. 
pp.  xvii,  407. 

The  Right  to  and  Cause  for  Action.  By  Hiram  L.  Sibley. 
Cincinnati  :     W.  H.  Anderson  &  Co.      1902.     pp.  xxxii,  141. 

The  Law  and  Practice  in  Civil  Actions  and  Proceedings  in 
Justices'  Courts,  in  other  Courts  not  of  Record,  and  on  Appeals 
to  the  County  Courts  in  the  State  of  New  York.  Seventh 
Edition.  By  William  Wait.  Albany:  Matthew  Bender.  1902. 
vol.  I.     pp.  Ixxi,  954. 
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THE  RIGHT  OF  PRIVACY. 

"Several  glaring  illustrations  have  of  late  been  furnished  of  the  amaz- 
ing opinion  of  Judge  Parker  of  the  Court  of  Appeals  of  this  State,  that  the 
right  to  privacy  is  not  a  right  which  in  the  State  of  New  York  anybody  is 
bound  to  respect,  or  which  the  courts  will  lend  their  aid  to  enforce.  We 
happen  to  know  that  that  decision  excited  as  much  amazement  among 
lawyers  and  jurists  as  among  the  promiscuous  lay  public. 

"  The  present  President  of  the  United  States  has  been  so  much  annoyed 
by  photographers  who  have  attended  his  down-sittings  and  his  uprisings 
and  spied  out  all  his  ways,  for  the  purpose  of  making  permanent  pictorial 
record  of  the  same,  that  it  is  reported  that  only  his  respect  for  the  dignity 
of  his  office  has  upon  one  or  two  occasions  prevented  him  from  subjecting 
the  impertinent  offender  to  the  appropriate  remedy,  which  is  all  that  the 
Court  of  Appeals  has  left,  of  personal  chastisement. 

"Mr.  J.  Pierpont  Morgan,  we  read,  was  so  beset  by  'kodakers'  lying 
in  wait  to  catch  his  emergence  from  his  office  on  the  day  of  his  return  from 
Europe  that  he  was  actually  held  a  prisoner  for  some  time. 

"  Both  the  President  of  the  United  States  and  so  very  leading  a  figure 
in  the  industrial  and  financial  world  as  Mr.  Morgan  are  necessarily  public 
characters.  Moreover,  they  are  reasonably  thick-skinned  citizens  who  do 
not  partake  the  characteristics  of  the  shrinking  violet.  When  they  revolt 
from  the  continuous  ordeal  of  the  camera,  it  is  shown  that  there  is  some- 
thing very  irritating  to  normal  nerves  in  chronic  '  exposure.' 

"  But  take  the  case  of  that  young  woman  in  Newport  whose  portrait 
was  flaunted  in  all  the  illustrated  newspapers  for  no  other  reason  than  that 
she  had  at  one  time  been  betrothed  to  a  young  gentleman  who  committed 
suicide  in  circumstances  necessarily  very  painful  and  horrible  to  her,  and 
rendered  far  more  so  by  this  wanton  invasion  of  her  privacy  and  her  grief. 
If  that  young  woman  had  happened  to  be  the  daughter  of  Judge  Parkerj 
we  are  of  the  opinion  that  the  incident  might  have  induced  his  Honor  to 
reconsider  with  some  care  the  decision  that  no  private  person  had  any 
rights  which  the  purveyors  of  publicity  were  bound  to  respect. 
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"  In  this  series  of  events  we  can  see  political  evolution  at  work.  We 
can  see  the  effect  of  public  opinion  upon  law  and  institutions  in  the  making. 
For  all  these  things  appeal  to  the  decent  and  unsophisticated  human  mind 
as  outrages.  And  the  highest  legal  authority  in  the  greatest  State  in  the 
Union  assures  us  that  they  are  outrages  for  which  the  law  provides  no 
remedy.  So  much  the  worse  for  the  law  say  all  the  decent  people.  If  there 
be,  as  Judge  Parker  says  there  is,  no  law  now  to  cover  these  savage  and 
horrible  practices,  practices  incompatible  with  the  claims  of  the  community 
in  which  they  are  allowed  to  be  committed  with  impunity  to  be  called  a 
civilized  community,  then  the  decent  people  will  say  that  it  is  high  time 
that  there  were  such  a  law.  In  some  way  they  will  see  to  it  that  there  is 
such  a  law,  and  the  Court  of  Appeals  will  not  be  left  to  shadowy  analogies 
and  precedents  for  its  conclusion  that  these  outrages  are  legally  unprevent- 
ible  and  unpunishable.  It  will  have  the  advantage  of  a  clear  and  explicit 
statute  to  construe." 

The  above  article  is  copied  from  the  New  York  Times  of 
August  23d.  The  case  that  is  rather  unfavorably  criticised 
in  the  article  is  Roberson  v.  Rochester  Folding  Box  Com- 
pany1. When  such  a  well-informed  and  conservative 
journal,  that  is  so  generally  fair  and  reasonable  in  the  dis- 
cussion of  public  questions,  gives  us  such  an  inaccurate  idea 
of  what  a  case  actually  decides,  and  such  an  erroneous,  not 
to  say  extravagant,  version  of  the  reasons  upon  which  the 
decision  rests  and  of  the  consequences  to  follow  from  it,  we 
may  assume  that  the  press  is  not  always  a  safe  guide  for 
either  the  bar  or  the  public  upon  legal  questions  or  with 
respect  to  the  real  scope  and  effect  of  judicial  decisions.  It 
is  perhaps  not  surprising  that  the  comments  of  the  press 
upon  the  decisions  of  the  courts  should  so  frequently  be 
found  inaccurate  and  misleading  since  it  generally  occupies 
in  the  discussion  the  position  of  an  advocate  rather  than  a 
judge.  In  the  zeal  to  denounce  wrong  and  injustice  and  to 
promote  reform  it  frequently  fails  to  give  any  adequate 
notion  of  what  the  wrong  is,  if  any,  or  the  remedy  to  be 
applied. 

This  generation  has  not  yet  entirely  forgotten  how  a 
decision  of  the  highest  court  in  the  land  was  distorted  in 
the  heat  of  public  discussion,  in  the  press  and  upon  the  hust- 
ings. It  is  quite  probable  that  a  majority  of  the  people  of 
the  country  at  one  time  were  persuaded  and  honestly  be- 
lieved that  the  court  had  decided  that  a  negro  had  no  rights 
that  a  white  man  was  bound  to  respect,  whereas  it  decided 
1  171  N.  Y.  538. 
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nothing  of  the  kind,  and  that  is  now  the  verdict  of  history. 
What  it  did  decide  was  that  a  certain  colored  man  was  not 
a  citizen  and  the  majority  of  the  same  court  has  just  ap- 
proved of  the  decision  in  its  application  to  the  Filipinos1. 
If  the  millions  of  people  who  inhabit  our  insular  posses- 
sions are  not  citizens  it  would  be  difficult  to  show  that 
there  is  any  flaw  in  the  decision  of  the  court,  made  nearly 
halt  a  century  ago,  to  the  effect  that  Dred  Scott  was  not  a 
citizen.  But  this  is  only  a  digression  intended  to  illustrate 
the  instability  of  public  opinion  upon  such  questions.  A 
decision  which  is  made  to  appear  to-day  to  be  unjust  and 
absurd  may  be  approved  of  to-morrow  as  the  perfection  of 
justice  and  human  reason.  If  it  is  based  upon  correct  prin- 
ciples which  have  been  recognized  as  safe  and  sound  by  the 
courts  in  all  ages,  it  will  be  quite  sure  to  withstand  the 
waves  and  weathers  of  time  and  to  survive  any  temporary 
clamor  for  new  experiments  by  the  courts  or  by  the  legis- 
lature. 

The  case  referred  to  in  the  above  article  was  that  of  a 
young  woman  whose  picture  was  made  use  of  by  the  de- 
fendant and  circulated  upon  a  card  for  advertising  a  brand 
of  flour.  If  it  was  simply  a  question  whether  this  was  an 
impertinent  act  on  the  part  of  the  defendant,  all  right-minded 
men  would  at  once  agree  that  it  was.  But  there  are  many 
impertinent  and  disagreeable  things  which  one  may  suffer 
from  another  that  do  not  amount  to'  legal  injuries  such  as 
courts  may  redress.  If  the  use  of  this  young  woman's 
picture  was  a  legal  injury  at  all,  it  was  either  an  injury  to 
her  person  or  to  her  character.  We  may  discard  entirely 
the  suggestion  that  a  lady  has  any  thing  in  the  nature  of  a 
property  right  in  her  form  or  features  that  is  invaded  by 
the  circulation  of  her  picture  against  her  will  or  without 
her  consent.  That  would  be  altogether  too  coarse  and  too 
material  a  suggestion  to  apply  to  one  of  the  noblest  and 
most  attractive  gifts  that  Providence  has  bestowed  upon  the 
human  race.  A  woman's  beauty,  next  to  her  virtues,  is  her 
earthly  crown,  but  it  would  be  a  degradation  to  hedge  it 
about  by  rules  and  principles  applicable  to  property  in 
lands  or  chattels.  The  Court  did  not  decide  that  the  right 
of  privacy  in  this  State  was  something  that  no  one  was 

1  Downes  v.  Bidwell  182  U.  S.  271. 
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bound  to  respect.  There  was  no  such  question  before  the 
Court  and  no  such  question  was  involved  in  the  case.  What 
it  did  decide  was  that  the  plaintiff  had  not  stated  a  case  for 
the  interference  of  a  court  of  equity  by  the  writ  or  process 
of  injunction. 

Injuries  to  the  person  or  to  character  are  redressed  or 
prevented  in  two  ways.  First,  by  the  penalties  and  terrors 
of  the  criminal  law,  embodied  in  the  Penal  Code,  and 
secondly,  by  civil  actions  at  law  for  damages  in  which  the 
facts,  including  the  amount  of  damages,  must  be  determined 
by  the  verdict  of  a  jury.  Whether  the  plaintiff  had  any 
remedy  under  the  Penal  Code  or  for  damages  at  law  was 
not  passed  upon  at  all  for  the  plain  reason  that  no  such 
question  was  before  the  Court.  The  plaintiff  did  not  in- 
voke or  seek  any  remedy  of  that  kind.  If  the  use  by  the 
defendant  of  the  young  woman's  picture  or  portrait,  as  an 
attraction  upon  a  card  advertising  flour,  subjected  her  to 
contempt,  ridicule  or  disgrace,  the  remedy  was  to  invoke 
the  law  of  libel,  either  in  a  criminal  or  civil  court  or  both. 
The  writ  of  injunction  does  not  lie  to  prevent  or  punish  a 
libel.  The  office  of  that  process  is  to  stay  or  prevent  in- 
juries to  some  property  right,  committed,  threatened  or 
contemplated.  It  is  an  extraordinary  remedy  that  courts 
of  equity  resort  to  in  certain  cases  that  are  now  quite  well 
defined  and  classified.  In  these  times  much  has  been  said  and 
written  in  denunciation  of  government  by  injunction,  which 
means  that  in  the  opinion  of  many  this  extraordinary  pro- 
cess, which  can  be  enforced  only  by  imprisonment,  is  now 
made  use  of  by  courts  to  restrict  and  subvert  personal  lib- 
erty. While  it  may  be  and  probably  is  true  that  the  courts 
have  recently  in  some  respects  departed  from  the  ancient 
landmarks  in  making  use  of  the  process,  I  am  far  from  in- 
timating that  it  has  been  improperly  used.  On  the  con- 
trary, it  will  no  doubt  be  found  that  the  courts  have  simply 
applied  settled  principles  to  new  facts  and  conditions  and 
so  long  as  the  action  of  the  courts  is  based  upon  legal  or 
equitable  principles  it  is  no  objection  to  the  decision  that 
the  facts  are  novel.  The  general  rule  is  that  a  man  is  re- 
sponsible for  any  injury  to  person  or  property,  or  for  any 
breach  of  his  obligations  or  duties,  in  a  judgment  at  law 
which  is  satisfied  by  the  payment  of  money.    The  injunction 
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mandate  can  be  made  use  of  only  in  exceptional  and  extra- 
ordinary cases  that  come  within  the  scope  of  some  recog- 
nized principle  of  equity  jurisprudence.  The  court  that 
restrains  an  act  by  injunction  in  a  case  that  does  not  fall 
within  some  such  principle  is  guilty  of  usurpation  and 
merits  all  the  denunciation  that  has  been  aimed  at  govern- 
ment by  injunction.  The  court  that  will  not  respect  the 
limitations  of  the  law  upon  its  own  powers  will  not  long  re- 
tain the  respect  of  the  people. 

The  act  which  the  plaintiff  complained  of,  namely,  the 
circulation  of  her  portrait  by  the  defendant  in  the  manner 
described,  was  committed  of  course  before  she  applied  for 
the  injunction;  and  hence  the  mischief,  if  any,  to  her  person 
or  character  was  in  a  sense  complete.  All  that  an  injunc- 
tion could  accomplish,  under  any  circumstances,  would  be 
to  restrain  the  further  use  of  the  picture,  leaving  the  injury, 
if  any,  that  had  been  inflicted  upon  her  person  or  character 
unredressed.  No  reasonable  man  claims  or  can  claim  that 
the  writ  of  injunction  was  ever  before,  in  the  whole  history 
of  equity  jurisprudence,  made  use  of  for  such  a  purpose. 
No  one  claims  that  there  is  any  precise  precedent  that  in 
the  slightest  degree  tends  to  sustain  such  an  exercise  of 
power.  The  most  that  is  claimed  is  that  the  defendant's 
conduct  amounts  to  such  a  gross  impertinence  and  violates 
all  propriety  in  such  a  degree  that  there  ought  to  be  some 
remedy.  There  may  be  a  remedy,  but  it  is  very  clear  it  is 
not  by  injunction,  and  that  is  all  the  Court  held.  To  hold 
otherwise,  the  Court  would  be  obliged  to  usurp  powers 
that  it  does  not  possess  and  to  disregard  adjudications  in 
the  highest  courts  of  at  least  three  States  on  the  question 
that  to  every  reasonable  mind  must  be  conclusive.  It  was 
held  in  this  State  that  an  injunction  could  not  be  granted  to 
restrain  an  artist  from  making  and  exhibiting  to  the  public 
at  the  Chicago  fair  a  bust  of  a  woman  distinguished  for 
works  of  charity  and  benevolence,  although  it  was  alleged 
by  her  relatives  or  descendants  that  it  was  in  violation  of  the 
right  of  privacy,  injurious  to  their  feelings  and  the  cause 
to  them  of  mental  distress.  The  point  of  the  decision  was 
that  courts  of  equity  are  without  power  to  interfere  in  such 
cases.1      It  was  held  in  a  still  more  recent  case  that  a  court 

1  Schuyler  v.  Curtis,  147  N.  Y.  434. 
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of  equity  would  not  interfere  by  injunction  to  enjoin  the 
employment  of  detectives  to  follow  and  watch  a  person, 
causing  him  annoyance  and  inconvenience,  interfering  with 
his  social  intercourse  and  business,  and  causing  suspicions 
which  damaged  his  financial  credit.  The  remedy  of  a  party 
complaining  of  such  a  violation  of  his  rights  is  by  a  suit  for 
damages  in  a  court  of  law.1  So  it  was  held  by  the  highest 
court  of  another  State  that  a  court  of  equity  could  not  in- 
terfere by  injunction  against  the  use  of  the  name  and  por- 
trait of  a  deceased  person  on  a  cigar  label.  His  widow 
brought  the  action  alleging  injury  to  her  feelings  and  vio- 
lation of  the  right  of  privacy,  but  the  court  held  that  such 
an  injury  was  not  one  which  the  law  can  redress.2  In  these 
three  cases  the  right  of  privacy  was  thoroughly  discussed 
in  various  aspects  as  the  ground  of  an  action,  and  while  it 
was  admitted  that  it  embodied  an  idea  that  was  attractive 
to  some  minds,  it  was  quite  too  fanciful  for  judicial  recogni- 
tion as  a  legal  principle.  Other  cases  might  be  referred  to 
that  tend  in  the  same  direction,  but  the  three  cases  men- 
tioned really  embody  the  whole  law  on  the  subject.  There 
are  some  cases  to  be  found  in  the  inferior  courts  that  con- 
tain  detached  expressions  of  the  judges  to  the  effect  that 
there  ought  to  be  some  remedy  in  such  cases.  They  are 
hasty  and  very  general  conclusions  that  are  picked  out  from 
discussions  in  which  the  question  was  not  really  involved. 

If  the  time  should  ever  arrive  when  a  judicial  decision 
that  rests  so  firmly  upon  sound  principles  and  safe  prece- 
dents can  be  regarded  as  the  direful  spring  from  which  all 
the  woes  and  evils  described  in  the  above  article  flow,  our 
notions  with  respect  to  the  proper  duties  and  functions  of 
the  judge  must  be  subjected  to  a  radical  change.  It  will 
then  be  his  duty,  instead  of  seeking  to  apply  principles  and 
precedents  to  ever-varying  facts.to  keep  his  ear  to  the 
ground  or  to  watch  the  direction  of  the  popular  breeze. 
Fortunately  no  such  result  need  be  anticipated.  The  learn- 
ing and  conservative  tendencies  of  the  bar  and  the  good 
sense  of  the  people -will  prevail  over  any  temporary  errors 
that  the  press  may  commit.  It  will  not  be  difficult  for  any 
reasonable  mind  to  understand  that  such  a  picture  as  that 

1  Chappell  v.  Stewart,  82  Md.  323. 

2  Atkinson  v.  Dougherty,  121  Mich.  372. 
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outlined  in  the  above  article  with  respect  to  the  scope  and 
effect  of  a  decision  of  the  courts  is  very  much  overdrawn. 
It  did  not  precipitate  upon  the  President  and  Mr.  Morgan 
a  crowd  of  people  with  kodaks  to  invade  their  right  of 
privacy.  It  is  not  at  all  likely  that  many  of  the  crowd  had 
ever  heard  of  the  decision,  or  if  they  had,  that  it  in  any 
degree  stimulated  their  curiosity.  Their  action  and  their 
motives  present  nothing  that  is  new.  The  masses  of  man- 
kind have  been  accustomed,  in  all  ages  of  the  world,  in 
some  form  or  other,  to  pay  homage  to  fame  or  to  great 
success  in  any  field  of  human  exertion.  It  is  not  certain 
that  our  modern  method  of  gratifying  that  curiosity,  so 
natural  in  the  human  race,  is  any  more  reprehensible  than 
it  was  before.  Whatever  there  may  be  about  it  that  is  in- 
convenient, impertinent  or  disagreeable  may  be  considered 
as  a  part  of  the  penalty  that  in  the  nature  of  things  is 
imposed  upon  all  distinguished  men  who  have  reached  the 
pinnacle  of  their  earthly  ambitions.  Indeed,  the  cases  are 
rare  when  public  applause  and  the  homage  of  the  people, 
however  manifested,  becomes  disagreeable  to  the  subject 
of  it.  There  may  be  a  few  that  are  inclined  to  shun  it,  but 
the  majority  court  it.  There  were  but  very  few  Romans 
who  refused  a  triumph  when  the  public  decreed  it.  It  may 
be  that  the  two  eminent  gentlemen  referred  to  in  the  article 
who  have  reached  the  mountain  ranges  of  fame  may  be 
specially  afflicted  in  the  manner  suggested,  but  if  so,  there 
are  so  many  ways  in  which  they  can  avoid  or  suppress  the 
intrusion  and  take  care  of  themselves  that  it  is  obvious  that 
the  case  furnishes  no  ground  for  either  judicial  or  legisla- 
tive action.  It  is  not  at  all  likely  that  any  sane  lawyer  will 
advise  them  to  proceed  by  injunction  against  the  curious 
people,  individually  or  collectively,  who  are  seeking  to 
invade  their  right  of  privacy  in  defiance  of  good  taste  and 
good  manners.  Nor  is  there  the  slightest  reason  to  believe 
that  either  of  them  would  be  inclined  to  follow  such  advice 
if  given.  They  would,  doubtless,  decide  to  endure  all  the 
ills  that  they  have  rather  than  fly  to  others  that  they  know 
not  of.  The  attentions  that  they  receive  are  in  some  sense 
the  expression  of  the  public  judgment  that  neither  of  them 
is  inclined  to  bury  his  talent  in  the  ground  or  to  put  his 
candle  under  a  bushel. 
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The  case  of  the  young  lady  at  Newport  is  undoubtedly 
a  painful  one,  but  there  is  nothing  new  about  it.  Such 
tragedies  always  bring  pain  and  suffering  to  some  one.  The 
relatives  of  the  unfortunate  young  man  are  perhaps  more 
deeply  afflicted  than  any  one  else,  but  the  publicity  that  is 
and  always  has  been  given  to  all  the  harrowing  details  of 
such  a  calamity  can  not  be  prevented  by  the  decree  of  a 
court  of  equity.  The  right  of  privacy  in  such  cases,  if  it 
exists  at  all,  is  something  that  can  not  be  regulated  by  law. 
The  rules  for  the  regulation  of  human  conduct  with  respect 
to  the  courtesies  and  proprieties  of  life  and  that  enjoin  that 
delicate  regard  for  the  feelings  and  sensibilities  of  others 
are  not  to  be  found  in  statutes  or  judicial  decisions.  They 
may  be  and  probably  are  violated  by  the  use  of  pictures  or 
photographs  to  sell  newspapers  or  to  sell  flour,  but  the 
practical  question  is  whether  such  devices  for  stimulating 
business  and  making  money  can  be  regulated  by  law  with- 
out doing  more  harm  than  good.  In  principle  there  can  be 
no  distinction  made  between  the  use  of  a  photograph  of  a 
young  woman  on  a  card  for  advertising  a  particular  brand 
of  flour  and  the  photograph  of  a  man  on  a  cigar  box  for 
advertising  a  particular  brand  of  cigars.  In  both  cases  the 
act  of  the  advertiser  is  the  same,  and  a  law  that  would 
forbid  the  former  and  permit  the  latter  would  be  an  unjust 
law.  But  we  are  not  yet  so  far  removed  from  the  days  of 
chivalry  as  to  warrant  the  belief  that  the  popular  impulse 
would  not  call  for  a  distinction  in  the  two  cases.  It  is  per- 
haps natural  enough  for  the  average  man  to  say  when  told 
that  the  photograph  of  a  young  girl  was  used  for  the 
purely  commercial  purpose  of  advertising  a  brand  of  flour, 
that  if  there  is  no  law  to  prevent  such  a  thing  there  ought 
to  be  one.  This,  however,  would  be  only  a  hasty  opinion 
formed  without  any  conception  of  the  difficulties  inherent 
in  such  a  problem.  In  the  first  place  he  forgets  that  courts 
do  not  make  new  laws,  but  enforce  those  that  exist.  They 
have  no  legislative  power.  Whenever  new  laws  become 
necessary  to  suppress  some  evil,  resort  must  be  had  to  the 
legislature.  It  is  not  always  easy  to  ascertain  what,  if  any- 
thing, public  opinion  demands  in  that  respect.  It  is  only  a 
short  time  since  a  bill  was  introduced  into  the  senate  of 
this  State  and  passed  for  the  very  purpose  of  prohibiting 
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the  use  of  pictures  and  photographs  without  the  consent  of 
the  person  represented.  That  bill  would  have  covered 
every  case  referred  to  in  the  above  article,  but  it  was  the 
most  unpopular  bill  that  had  made  its  appearance  in  the 
legislature  for  many  years.  The  opposition  of  the  press 
not  only  defeated  the  bill,  but  went  so  far  as  to  demand  the 
retirement  of  its  author  to  private  life. 

The  right  of  privacy,  so  called,  represents  an  attractive 
idea  to  the  moralist  and  social  reformer,  but  to  the  law- 
maker, who  seeks  to  embody  the  right  in  a  statute,  the  sub- 
ject is  surrounded  with  some  serious  difficulties.  It  is  quite 
impossible  to  define  with  anything  like  precision  what  the 
right  of  privacy  is  or  what  its  limitations  are,  if  any;  how  or 
when  the  right  is  invaded  or  infringed,  or  what  remedy  can 
be  applied  if  any.  Every  one  is  entitled  to  the  equal  pro- 
tection of  the  laws  and  all  statutes  for  the  regulation  of 
human  conduct  should  be  made  to  operate  upon  all  alike 
and  to  protect  all  alike.  It  is  not  practicable  to  make  one 
law  on  this  subject  for  men  and  another  for  women,  or  one 
law  for  the  person  advertising  flour  and  another  law  for  the 
person  advertising  a  newspaper.  A  single  sentence  in  a 
statute  would  cover  the  whole  subject  and  it  might  read  as 
follows  :  "  Any  person  or  corporation  who  shall  make,  print, 
expose  in  public  or  put  in  circulation  any  picture,  photo- 
graph or  likeness  of  another  without  his  or  her  consent, 
shall  be  guilty  of  a  misdemeanor."  Such  a  law  would 
clearly  be  general  enough  as  all  penal  laws  should  be,  but  it 
is  not  so  clear  that  it  would  be  a  wise  law  or  one  capable  of 
enforcement.  Indeed  it  is  quite  certain  that  it  would 
operate  in  so  many  directions  and  cover  so  many  cases  that 
the  law-makers  never  thought  or  heard  of  that  it  would 
have  to  be  repealed  at  the  next  session.  The  right  of 
privacy  in  the  sense  conveyed  by  the  criticism  upon  the 
decision  referred  to  is  such  an  intangible  thing  and  conveys 
such  a  vague  idea  that  it  is  very  doubtful  if  the  law  can 
ever  deal  with  it  in  any  reasonable  or  practical  way.  The 
social  contract  that  secures  to  the  individual  so  many  things 
that  contribute  to  the  enjoyment  of  life  imposes  some  penal- 
ties upon  him  which  are  inherent  in  the  structure  of  society 
and  in  the  character  of  the  race.  The  wise  man  will  bear 
them  all  with  patience,  good  humor  and  good  sense.     No 
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one  in  these  days  can  build  for  himself  a  lodge  in  some  vast 
wilderness  where  he  can  avoid  all  contact  with  his  fellow 
men  and  be  free  from  the  intrusion  that  is  borne  of  the 
desire  to  gratify  curiosity.  He  cannot,  if  he  would,  escape 
the  camera  or  the  kodak.  If  concealment  were  possible  it 
would,  instead  of  adding  anything  to  his  happiness,  aggra- 
vate his  misery.  Oglers  or  those  who  stare  and  gaze  at 
people  in  the  streets,  in  theatres  and  public  places,  in 
defiance  of  decency  and  good  breeding,  are  offensive,  but  it 
is  wiser  to  permit  the  police  to  order  them  to  move  on  than 
to  attempt  to  regulate  their  conduct  by  statute.  The  artist 
who  by  the  use  of  modern  appliances  is  enabled  in  a  moment 
of  time  to  secure  a  likeness  of  a  man  or  woman  for  some 
purpose  of  his  own  may  be  impertinent,  but  it  is  not  so  cer- 
tain that  it  would  be  wise  to  enact  a  penal  statute  to  punish 
him  for  such  an  act  or  to  empower  the  courts  to  grant  an 
injunction  to  prevent  it. 

There  is  one  historical  character  who  managed  to  secure 
and  enjoy  the  right  of  privacy  in  its  full  perfection.  No 
human  being  was  permitted  to  disturb  the  solitude  and 
seclusion  of  Alexander  Selkirk.  But  a  gifted  poet  has  put 
into  his  mouth  a  vivid  description  of  the  imaginary  joys 
and  real  sorrows  of  such  a  situation  in  lines  that  have 
become  immortal.  Our  modern  life  is  rushing,  aggressive 
and  material.  Every  discovery  of  science  and  every 
device  of  inventive  genius  is  harnessed  to  the  car  of  com- 
mercial utility.  In  the  struggle  for  existence  and  success 
in  every  field  of  activity  the  sensitive  individual  may  be 
said  to  "  dwell  in  the  midst  of  alarms,"  but  that  is  better  and 
more  tolerable  than  to  reign  in  some  "horrible  place,'' 
secure  from  all  intrusion  or  publicity,  remote  from  the  eyes 
of  the  curious  and  safely  secluded  from  the  searching  and 
deadly  aim  of  the  camera.  The  commercial  instinct  has  so 
completely  possessed  itself  of  every  avenue  of  life  that  there 
is  but  little  room  left  for  those  that  would  escape  from  the 
publicity  that  is  born  of  its  pushing  and  aggressive  spirit. 
It  is  not  at  all  likely  that  many  people  would  be  at  the 
trouble  or  expense  of  making  or  circulating  pictures  of  a 
President  or  a  great  financier  or  a  young  lady  unless  they 
could  thereby  in  some  way  promote  their  own  interests  or 
contribute  to  their  own  happiness.     The  commercial  and 
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money-making  spirit  of  the  age  in  every  department  of 
human  exertion  may  have  adopted  methods  that  offend  the 
sensitive  and  shock  the  general  sense  of  propriety,  but  when 
courts  or  legislators  attempt  to  meddle  with  such  things  it 
often  happens  that  they  do  more  harm  than  good.  If  it  be 
true,  as  suggested  in  the  article  quoted,  that  the  decision 
there  referred  to  "  exxited  as  much  amazement  among  law- 
yers and  jurists  as  among  the  promiscuous  lay  public,"  it  is 
not  only  possible  but  probable  that  such  a  view  was  not 
founded  upon  a  careful  study  of  the  question,  but  the  result 
of  a  mere  superficial  impression.  The  concrete  question 
before  the  Court  was  whether  the  act  of  which  the  plaintiff 
complained  was  within  the  jurisdiction  of  equity,  or,  to  be 
more  specific,  whether  a  court  of  equity  could  legally  or 
properly  award  a  perpetual  injunction  against  the  further 
use  of  the  photograph.  If,  in  view  of  what  has  been  said 
and  what  has  been  decided,  the  Court  had  held  that  such  a 
complaint  came  within  the  domain  of  equity  jurisdiction,  it 
cannot  be  doubted  that  the  decision  would  have  been 
exposed  to  criticism  upon  much  more  solid  and  substantial 
ground.  That  the  legislature  has  the  power  to  make  a  law 
which  the  Court  refused  to  make  is  not  questioned,  and 
what  has  been  said  here  is  intended  only  to  point  out  some 
ot  the  difficulties  in  the  path  of  the  legislator  seeking  to 
formulate  a  statute  on  the  subject  that  would  operate 
within  the  bounds  of  reason  and  justice.  If  the  Court  could 
or  should  have  extended  the  remedy  by  injunction  to  such 
cases,  then  surely  there  is  nothing  in  the  way  of  the  legisla- 
ture. 

The  press  is  a  great  educator  of  the  people,  and  its  dis- 
cussion of  questions  of  law  decided  by  the  courts  is  often 
productive  of  much  good.  It  is  perhaps  better  that 
judicial  decisions  should  be  publicly  discussed,  even  though 
the  comments  are  unfair  or  misleading,  than  that  they 
should  be  entirely  ignored.  Any  argument  to  show  that 
the  decision  which  is  criticised  in  the  article  quoted  from  is 
contrary  to  settled  principles  or  a  departure  from  precedent 
would  be  useful,  but  really  all  that  has  been  said  or  can  be 
said  about  it  comes  to  this:  the  Court  should  have  thrown 
principle  and  precedent  to  the  wind  and  laid  down  an 
arbitrary  rule  applicable  to  that  particular  case   without 
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regard  to  the  effect  of  such  a  rule  on  other  cases  where 
perhaps  the  facts  might  be  slightly  different.  Such  deci- 
sions generally  tend  only  to  confuse  the  law.  When  a 
court  embarks  in  the  business  of  making  new  law  to  suit 
a  particular  case  it  is  difficult  to  stop,  as  one  decision  gen- 
erally furnishes  an  argument  for  another.  It  is  easy  enough 
to  wander  away  from  beaten  paths  that  are  safe,  but  it  is 
not  always  so  easy  to  return.  The  argument  ad  hominem 
is  often  a  taking  one,  but  it  more  frequently  misleads  than 
clarifies  the  mind  and  is  generally  made  use  of  as  a  last  re- 
sort. Hence  it  is  suggested  that  had  the  plaintiff  in  the 
case  referred  to  been  the  daughter  of  the  judge  the  decis- 
ion might  have  been  the  other  way.  That  argument 
doubtless  has  some  weight  with  the  "  promiscuous  lay 
public  "  although  it  really  imputes  to  the  judges  rather  a 
low  standard  of  integrity  since  it  contains  the  suggestion 
that  their  decisions  may  be  controlled  by  their  private  in- 
terests or  personal  affections.  There  is  of  course  no  inten- 
tion to  convey  any  such  idea.  It  is  only  an  obvious  defect 
in  methods  of  reasoning.  What  may  be  imagined  that  a 
judge  would  or  would  not  do  if  his  daughter's  case  could 
come  before  him,  even  if  such  a  thing  were  possible,  is  not 
pertinent  in  any  enquiry  as  to  what  the  law  actually  is  on 
any  particular  question,  since  law  does  not  proceed  from 
the  private  feelings  of  the  judge.  It  may  be  unusual  to 
make  use  of  an  article  in  a  public  journal  as  the  text  for  a 
few  thoughts  upon  a  question  that  has  assumed  some  in- 
terest to  the  bar  and  to  students  of  the  law,  and  it  is  not 
from  any  disposition  to  find  fault  with  the  article  itself  or 
to  object  to  the  most  general  discussion  of  a  question  which 
the  Court  passed  upon  according  to  the  best  lights  that  it 
had,  that  the  comment  of  a  public  journal  is  here  referred 
to,  but  for  the  simple  reason  that  it  embodies  in  convenient 
form  and  in  clear  language  most  if  not  all  that  has  been  or 
can  be  said  with  respect  to  the  decision. 

Denis  O'Brien. 


ENFORCEMENT  OF  ATTORNEY'S  LIEN 
UNDER  THE  NEW  YORK  CODE  OF 
CIVIL  PROCEDURE  IN  CASE  OF  SET- 
TLEMENT BY  CLIENT. 

The  numerous  and,  in  some  respects,  conflicting  deci- 
sions rendered  within  the  last  few  years,  interpreting  sec- 
tion sixty-six  of  the  Code  of  Civil  Procedure,  have  thrown 
sufficient  doubt  upon  the  proper  procedure  for  the  enforce- 
ment of  the  attorney's  lien  in  cases  where  the  client  effects 
a  settlement  with  the  adverse  party,  either  before  or  after 
judgment,  to  justify  an  attempt  to  review  and  analyze  the 
more  important  cases  on  the  subject  with  the  hope  of  mak- 
ing clear  the  points  that  have  actually  been  decided  and  of 
suggesting  the  procedure  which  seems  founded  on  the 
soundest  reasoning  as  well  as  best  calculated  to  protect  the 
interests  of  all  parties. 

As  the  case  of  Welsh  v.  Hole,1  decided  in  1799,  is  gen- 
erally supposed  to  be  the  first  judicial  deliverance  upon 
this  topic,  and  as  it  is  the  foundation  of  many  of  the  deci- 
sions in  New  York,  it  furnishes  a  natural  and  proper  intro- 
duction to  the  subject.  The  facts  were  as  follows:  In  an 
action  for  assault  there  was  a  verdict  for  the  plaintiff,  dam- 
ages twenty  pounds,  upon  which  judgment  was  entered. 
Pending  a  writ  of  error  which  had  been  brought,  the 
plaintiff  personally  compromised  the  debt  with  the  defend- 
ant, for  the  sum  of  ten  guineas  for  "  debt  and  costs  "  and 
executed  a  release.  On  a  rule  to  show  cause  why  the 
defendant  should  not  pay  the  plaintiff's  attorney  his  bill  of 
costs,  Lord  Mansfield  said  : 

"  An  attorney  has  a  lien  on  the  money  recovered  by  his  client,  for  his 
bill  of  costs.  If  the  money  come  to  his  hands  he  may  retain  to  the 
amount  of  his  bill.  He  may  stop  it  in  transitu  if  he  can  lay  hold  of  it.  If 
he  apply  to  the  court,  they  will  prevent  its  being  paid  over  till  his  demand 
is  satisfied.  I  am  inclined  to  go  still  farther,  and  to  hold  that,  if  the  attor- 
ney gave  notice  to  the  defendant  not  to  pay  till  his  bill  should  be   dis- 

1  Douglas  Rep.  238. 
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charged,  a  payment  by  the  defendant  after  such  notice  would  be  in  his  own 
wrong  and  like  paying  a  debt  which  has  been  assigned  after  notice}  But 
I  think  we  cannot  go  beyond  these  limits," 

and,  although  there  was  some  evidence  of  collusion,  the  rule 
was  discharged,  chiefly  on  account  of  lack  of  notice  to 
defendant. 

The  early  rule  in  cases  of  settlement  before  judgment  is 
declared  in  Swain  v.  Senate,2  decided  in  1806.  The 
defendant,  being  in  custody,  upon  an  arrest  for  one  hun- 
dred and  eighty  pounds,  put  in  bail  and  then  went  abroad. 
Thereafter,  the  plaintiff  called  at  the  house  of  one  of  the 
bail  and  proposed  to  settle  the  action  for  less  than  half  the 
above  amount,  and  to  give  full  discharge  of  the  debt  and 
costs.  To  this  proposition  the  bail  assented,  and  requested 
the  defendant's  attorney  to  attend  the  plaintiff  for  the  pur- 
pose of  effecting  the  settlement,  which  was  done,  and  the 
transaction  completed  without  the  knowledge  of  plaintiff's 
attorney.  Soon  after,  however,  he  received  information 
thereof  from  defendant's  attorney,  and,  notwithstanding 
the  settlement,  proceeded  to  judgment,  and  issued  a  scire 
facias  against  the  bail.  Upon  a  rule  to  show  cause  why 
these  proceedings  should  not  be  set  aside  with  costs,  Sir  J. 
Mansfield,  Ch.  J.,  in  his  opinion,  says: 

"  The  present  is  not  the  case' of  the  defendant  himself  paying  a  sum 
of  money  to  the  plaintiff  in  consequence  of  an  agreement  between  them 
without  the  intervention  of  a  professional  man.  Here  the  bail  himself 
calls  upon  the  defendant's  attorney,  who  goes  to  the  London  Coffee  House 
within  the  rules  of  the  Fleet,  and  there  settles  with  the  plaintiff.  This  was 
a  strong  measure  for  an  attorney,  who  must  have  known  that  the  plaintiff's 
attorney  had  a  lien  for  his  costs.  The  debt  was  ^180,  and  it  is  not  sug- 
gested that  anything  less  than  the  whole  debt  was  due.  The  whole  debt, 
then,  and  the  costs  being  due,  the  plaintiff,  a  prisoner,  is  content  to  take 
^40  in  money,  and  an  acceptance  for  ^35  19s.  9d.  more,  and  to  give  up 
the  rest  amounting  to  ,£140,  and  his  costs.  Why  should  the  plaintiff,  who 
was  a  distressed  man,  give  this  up  ;  and  how  could  the  defendant's  attor- 
ney, acting  for  the  bail,  possibly  authorize  such  a  transaction,  without  feel- 
ing that  he  was  taking  out  of  the  hands  of  the  plaintiff's  attorney  that 
which,  if  it  had  been  paid  in  the  regular  course,  would  have  enabled  the 
latter  to  obtain  his  costs?  It  appears  to  me,  that  one  great  object  of  this 
transaction  was  to  deprive  him  of  his  costs;  and  if  the  payment  was 
fraudulent  and  collusive,  I  think  that  the  plaintiff's  attorney  ought  to  be 
allowed  to  proceed  with  the  suit  for  the  recovery  of  his  costs." 

1  All  italics  in  this  article  are  the  writer's. 

2  5  Bosanq.  &  Puller,  New  Rep.  99. 


ENFORCEMENT  OF  ATTORNEY'S  LIEN  451 

The  other  justices  concurring  in  the  view  that  the  trans- 
action was  fraudulent  and  collusive,  the  court  was  about 
to  discharge  the  rule,  when  counsel  for  the  defendant 
prayed  that  the  proceedings  might  be  stayed  on  payment 
of  costs,  which  the  court  ordered  accordingly. 

In  Chapman  v.  Haw,1  decided  in  1808,  a  settlement  was 
effected  between  plaintiff  and  defendant,  without  the 
knowledge  of  the  plaintiff's  attorney,  after  the  entry  of  an 
interlocutory  judgment  and  pending  the  execution  of  a 
writ  of  inquiry,  the  entire  amount  of  the  debt  being  paid, 
and  one  guinea  toward  the  costs,  the  plaintiff  agreeing  to 
pay  the  balance  of  the  costs  and  giving  the  defendant  a 
note  addressed  to  his  attorney  in  which  he  requested  that 
the  proceedings  might  be  stayed  as  the  defendant  had  set- 
tled the  debt  and  costs.  This  note  was  taken  to  the  plain- 
tiff's attorney,  who,  nevertheless,  proceeded  to  execute  the 
writ  of  inquiry  and  signed  final  judgment  for  damages  and 
costs,  which  he  levied.  An  application  for  an  order  setting 
aside  the  judgment  and  execution,  and  returning  the  money 
which  had  been  levied,  was  made  on  behalf  of  the  defend- 
ant and  granted  on  the  ground  "that  there  seemed  to  be  no 
fraud  on  the  attorney  in  this  case."  It  appeared  on  the 
argument  that  the  plaintiff  had  been  ready  to  pay  his  attor- 
ney the  costs,  if  application  had  been  made  to  him,  but  the 
court  makes  no  mention  of  this  fact  in  announcing  the 
decision. 

The  other  English  cases,  decided  about  the  same  period, 
and  frequently  cited2  are  based  upon  the  foregoing  de- 
cisions, and  announce  no  new  rules,  nor  will  the  examina- 
tion of  cases  in  New  York  State  prior  to  the  Code  disclose 
any  essential  modifications  of  the  principles  controlling  these 
English  decisions  ;  so  that  the  rules  at  the  date  of  the  en- 
actment of  the  Code  of  Civil  Procedure  in  1848  may  be 
stated  as  follows  : 

First :  So  far  as  the  proceedings  under  consideration 
are  concerned,  the  attorney's  claim,  whether  before  or  after 
judgment,  was  confined  to  costs. 

Second  :  After  judgment,  the  claim  became  a  lien  upon 

1  1  Taunton's  Rep.  341.' 

2  Cole  v.  Bennitt,  6  Price's  Rep.  1 5  ;  Marr  v.  Smith,  4  Barn.  &  Aid. 
466;  Morse  v.  Cook,  13  Price's  Rep.  473. 
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the  judgment ;  and,  to  the  extent  of  his  costs,  the  attorney 
was  considered  the  equitable  assignee  of  the  judgment. 

Third  :  Settlement  of  an  action  could  be  effected  by  the 
parties,  notwithstanding  the  attorney's  claim,  and  con- 
promise  of  a  judgment  made  by  the  parties,  notwithstand- 
ing the  attorney's  lien. 

Fourth  :  If,  however,  a  settlement  of  an  action,  before 
judgment,  was  effected  by  the  parties  fraudulently  and 
collusively,  for  the  purpose  of  cheating  the  attorney  out  of 
his  costs,  the  attorney  could  proceed  with  the  action  for 
the  purpose  of  collecting  the  costs. 

Fifth  :  The  mere  fact  that  a  settlement  of  an  action  was 
effected  by  the  parties  without  the  attorney's  knowledge, 
did  not  render  the  settlement  fraudulent  as  to  the  attorney. 

Sixth  :  Payment  of  a  judgment  to  one  party  by  the 
adverse  party,  or  compromise  thereof,  after  notice  not  to 
pay  until  the  attorney's  bill  was  discharged,  was,  to  the 
extent  of  the  attorney's  lien,  payment  in  the  adverse  party's 
"  own  wrong,"  and,  upon  proper  application,  satisfaction 
of  judgment  would  be  set  aside,  and  execution  allowed  to 
be  issued  for  the  collection  of  the  lien. 

The  Code  of  Procedure  contained  the  following  provis- 
ion bearing  upon  the  question  : 

Sec.  303.  "  All  statutes  establishing  or  regulating  the  costs  or  fees  of 
attorneys,  solicitors  and  counsel  in  civil  actions,  and  all  existing  rules  and 
provisions  of  law,  restricting  or  controlling  the  right  of  a  party  to  agree 
with  an  attorney,  solicitor,  or  counsel,  for  his  compensation  are  repealed; 
and  hereafter  the  measure  of  such  compensation  shall  be  left  to  the  agree- 
ment, express  or  implied,  of  the  parties.  But  there  may  be  allowed  to  the 
prevailing  party,  upon  the  judgment,  certain  sums  by  way  of  indemnity, 
for  his  expenses  in  the  action ;  which  allowances  are  in  this  act  termed 
costs." 

About  ten  years  after  the  passage  of  this  statute  a  case 
arose1  in  which  an  agreement  had  been  entered  into  be- 
tween the  plaintiff  and  his  attorney  by  which  the  latter  was 
to  commence  and  prosecute  the  action  against  the  defend- 
ant at  his  own  risk,  his  compensation  to  be  contingent  upon 
the  success  of  the  action.  If  successful,  the  attorney  was  to 
receive  one-half  the  recovery,  and  if  the  amount  should  not' 
exceed  six  hundred  dollars,  he  was  also  to  have  the  taxable 

1  Rooney  v.  Second  Avenue  R.  R.  Co.,  18  N.  Y.  368. 
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costs.  Judgment  was  recovered  for  an  amount  which 
entitled  the  attorney,  under  the  terms  of  this  agreement,  to 
$589.58.  The  defendant  had  notice  of  the  attorney's  claim. 
It  appears  that  the  defendants  negotiated  a  compromise  of 
the  judgment  with  the  plaintiff  without  the  attorney's 
knowledge,  and  had  a  satisfaction  of  the  judgment  entered 
on  the  record.  The  attorney  thereupon  obtained  an  order 
vacating  the  satisfaction,  unless  the  defendant  should  within 
five  days  pay  to  the  plaintiff's  attorney  the  amount  of  the 
taxed  costs  included  in  the  judgment,  with  the  costs  of  the 
motion.  Upon  an  appeal  from  this  order,  the  question 
before  the  Court  of  Appeals,  as  stated  by  Comstock,  J., 
was  as  follows  : 

"  It  is  not  claimed  that  the  order  appealed  from  was  erroneous,  pro- 
vided the  attorney  for  the  plaintiff  had  a  lien  on  the  judgment  for  his  costs. 
The  defendants  had  sufficient  notice  of  the  lien,  if  it  existed  to  protect  him 
against  a  settlement  with  his  client.  The  question  is,  therefore,  whether 
the  Code  of  Procedure  has  abrogated  the  lien  of  an  attorney  for  his  costs." 

It  was  decided  that  the  lien  was  not  abrogated  ;  that 
the  effect  of  the  provision  was  simply  to  remove  the  re- 
striction which  had  theretofore  existed  limiting  the  lien  on 
the  judgment  to  the  amount  of  the  taxable  costs,  so  that, 
under  the  Code,  the  attorney  and  client  might  fix  before- 
hand the  amount  for  which  the  attorney  should  have  alien 
on  the  judgment  when  recovered  ;  that  it  was  still  true  that 
the  attorney  was  to  be  regarded  as  the  equitable  assignee 
of  the  judgment  to  the  extent  of  his  claim  ;  and  that,  in  the 
case  before  the  court,  the  attorney  should  have  been  allowed 
to  collect  his  whole  claim  and  not  merely  the  taxable  costs. 
The  appeal,  however,  having  been  taken  by  the  defendant, 
the  order  in  this  respect  could  not  be  modified.  No  decis- 
ion, therefore,  was  made  as  to  the  method  by  which  the 
existence  and  the  extent  of  the  lien,  in  excess  of  taxable 
costs,  should  be  determined  as  between  the  attorney  and 
the  defendant. 

In  this  connection,  attention  may  be  appropriately  di- 
rected to  the  case  of  Goodrich  v.  McDonald,1  decided  in 
1889,  but  which  was  based  on  section  sixty-six  of  the  Code 
of  Civil  Procedure  as  it  stood  prior  to  the  amendment  of 
1879,  tne  section  then   being   equivalent  to  section  three 

1 112  N.  Y.  157. 
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hundred  and  three  of  the  old  Code  so  far  as  the  question 
involved  was  concerned.  A  judgment  had  been  obtained, 
the  proceeds  thereof  had  been  paid  to  the  judgment  cred- 
itor with  the  acquiescence  ot  the  attorney's  administrator 
(the  attorney  having  died  prior  to  this  payment),  and  a  por- 
tion of  the  proceeds  had  been  invested  in  a  bond  and  mort- 
gage, which  had  been  assigned  to  the  mother  of  the  judg- 
ment creditor.  The  administrator,  being  unable  to  collect 
the  amount  of  the  attorney's  claim,  from  the  judgment 
creditor,  commenced  an  action  against  her  and  her  mother 
for  the  purpose  of  establishing  a  lien  upon  the  bond  and 
mortgage.  The  case  may  well  stand  upon  the  single 
ground  that  under  the  facts  there  had  been  an  express 
waiver  of  the  lien,  but  the  court  also  rests  its  decision,  re- 
versing the  judgment,  which  had  been  rendered  in  plain- 
tiff's favor,  upon  another  ground.  It  is  declared  that  the 
attorney's  lien  upon  the  judgment  "  is  not  strictly  like  any 
other  lien  known  to  the  law,  because  it  may  exist,  although 
the  attorney  has  not,  and  cannot,  in  any  proper  sense  have 
possession  of  the  judgment  recovered.  It  is  a  peculiar  lien 
enforced  by  peculiar  methods."  The  methods  by  which 
the  courts  have  protected  the  attorney's  interests  are  re- 
viewed, and  it  is  said  that 

"  after  a  very  careful  search  we  have  been  unable  to  find  any  case  where 
an  attorney  has  been  permitted  to  enforce  his  lien  upon  the  judgment 
for  his  services  by  an  equitable  action,  or  where  he  has  been  permitted 
to  follow  the  proceeds  of  the  judgment  after  payment  of  them  to  his 
client.  His  lien  is  upon  the  judgment,  and  the  court  will  enforce  that 
through  the  control  it  has  of  the  judgment  and  its  own  records,  and  by 
means  of  its  own  process,  which  may  be  employed  to  enforce  its  judgment. 
But  after  the  money  recovered  has  been  paid  to  his  client,  he  has  no  lien 
upon  that,  and  much  less  a  lien  upon  the  property  purchased  with  that 
money,  and  transferred  to  another." 

The  question  whether  the  Code  provision  of  1848  had 
made  any  change  in  the  rules  relating  to  the  attorney's 
claim  in  cases  of  settlement  of  the  action  before  judgment 
was  squarely  presented  to  the  Court  of  Appeals  in  1877 
by  an  appeal  from  an  order  reversing  a  judgment  in  favor 
of  defendants  entered  upon  a  report  of  referee,  and  grant- 
ing a  new  trial,  in  an  action  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sustained  by  reason  of 
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the  defendants'  negligence.1  The  customary  agreement 
for  a  contingent  fee  had  been  made  between  plaintiff  and 
his  attorneys  and  reduced  to  writing.  The  following  day 
suit  was  commenced  by  service  of  summons,  and,  at  the 
same  time,  notice  was  given  to  the  defendant  that  the  at- 
torneys were  interested  in  the  cause  of  action  for  their  ser- 
vices to  the  extent  of  one-half  thereof.  A  settlement  was 
subsequently  affected  by  the  parties,  which  the  referee 
found  to  be  "  fraudulent  and  collusive  as  against  plaintiff's 
attorneys."  After  the  settlement,  the  attorneys  served  a 
complaint  in  the  action,  and  the  defendant's  attorneys 
served  an  answer,  setting  up  the  settlement  in  bar  of  the  ac- 
tion. Judge  Earl,  in  delivering  the  opinion  of  the  court, 
after  declaring  that  it  is  a  general  rule  that  the  parties  to 
an  action  may  settle  the  same  without  the  interference  of 
their  attorneys,  refers  to  the  practice  of  the  Courts  in  per- 
mitting the  attorney,  in  case  of  a  collusive  settlement,  to 
go  on  with  the  suit  for  the  purpose  of  collecting  his  costs, 
and  says  : 

"  It  is  impossible  to  ascertain  precisely  when  this  practice  commenced, 
nor  how  it  originated,  nor  upon  what  principle  it  was  based.  It  was  not 
upon  the  principle  of  a  lien  because  an  attorney  has  no  lien  upon  the  cause 
of  action,  before  judgment,  for  his  costs ;  nor  was  it  upon  the  principle 
that  his  services  had  produced  the  money  paid  his  client  upon  the  settle- 
ment, because,  that  could  not  be  known,  and  in  fact  no  money  may  have 
been  paid  upon  the  settlement.  So  far  as  I  can  conceive  it  was  based  upon 
no  principle.  It  was  a  mere  arbitrary  exercise  of  power  by  the  courts ;  not 
arbitrary  in  the  sense  that  it  was  unjust  or  improper ;  but  in  the  sense  that 
it  was  not  based  upon  any  right  or  principle  recognized  in  other  cases.  The 
parties  being  in  court,  and  a  suit  commenced  and  pending,  for  the  purpose, 
of  protecting  attorneys,  who  were  their  officers,  and  subject  to  their  control 
the  court  invented  this  practice  and  assumed  this  extraordinary  power  to 
defeat  attempts  to  defeat  the  attorneys  out  of  their  costs.  The  attorneys' 
fees  were  fixed  and  definite  sums  easily  determined  by  taxation,  and  this 
power  was  exercised  to  secure  them  their  fees." 

Reference  is  then  made  to  the  constantly  recognized 
rule  that  after  judgment  the  attorney  has  a  lien  upon  the 
judgment  upon  the  theory  that  it  has  been  procured 
by  his  skill  and  services,  and  that  under  the  Code  2  that 
lien  extends  to  any  compensation  agreed  upon  between 
client  and  attorney  and  is  not  limited  to  costs,  and  the  rule 
1  Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  71  N.  Y.  443.     2  Sec.  303. 
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is  declared  that,  before  judgment,  in  the  absence  ot  any 
agreement  (referring  to  assignments  of  an  interest  in  a  cause 
of  action  where  the  cause  is  in  its  nature  assignable) 

"  the  attorney  has  not  now  and  never  had  any  lien  upon  or  interest  in  the 
cause  of  action;  and  when  the  cause  of  action  is  like  this,  such  as  by  its 
nature  is  not  assignable,  the  party  owning  it  cannot  by  any  agreement  give 
his  attorney  or  other  person  any  interest  therein.  *  *  *  Therefore,  if 
the  attorneys  are  entitled  to  the  protection  they  now  seek,  it  is  only  by  the 
exercise  of  tlie  extraordinary  power  of  the  court  to  'which  I  have  first 
above  alluded,  and  I  am  prepared  to  say  that  such  power  should  not  be 
exercised  in  a  case  like  this}  It'  has  not  been  conferred  upon  the  courts 
by  statute,  usage  or  common  law.  Its  exercise  to  secure  to  an  attorney  the 
statutory  fees,  small  in  amount,  and  easily  ascertainable,  was  just  and 
proper  and  could  lead  to  no  abuse.  But  to  exercise  it  to  enforce  all  con- 
tracts between  clients  and  attorneys,  however  extraordinary,  is  quite 
another  thing.  Here  the  attorneys  were  contractors.  They  took  the  job  to 
carry  this  suit  through  and  to  furnish  all  the  labor  and  money  needed  for 
that  purpose,  and  they  are  no  more  entitled  to  the  protection  which  they 
now  seek  than  any  other  person  not  a  lawyer  would  have  been,  if  he  had 
taken  the  same  contract." 

Quotation  at  such  length  has  been  made  from  this 
opinion,  because  the  difference  between  the  nature  of  the 
attorney's  claim  before  and  after  judgment,  prior  to  the 
amendment  of  the  statute,  is  nowhere  more  clearly  stated, 
nor  will  it  be  easy  to  find  a  better  characterization  of  the 
position  of  an  attorney  under  agreements  for  contingent 
compensation. 

No  essential  modification  of  the  statute  occurred  until 
the  amendment  of  Section  Sixty-six  of  the  Code  of  Civil 
Procedure,  which  was  made  in  1879,  an(^>  until  that  amend- 
ment, the  only  marked  change  in  the  rules  above  stated, 
which  was  made  by  the  Code  of  1848,  as  interpreted  by  the 
courts,  was  to  extend  the  attorney's  lien  after  judgment  to 
the  amount  of  his  agreed  compensation,  in  case  notice  was 
given,  and  not  confine  it  to  the  taxable  costs. 

The  Coughlin  case  simply  made  clear  the  fact  that  there 
was  no  lien  before  judgment,  and  that  the  court  would  not 
allow  the  action  to  be  prosecuted  for  the  attorney's  benefit, 
in  case  of  fraudulent  settlement,  for  any  claim  beyond  the 
taxable  costs.     It  would  seem,  although  this  does  not  ap- 

1  For  a  recent  exercise  of  the  "  extraordinary  power  "  of  the  courts  to 
protect  attorneys  against  collusion  and  fraud,  where  there  was  no  lien,  see 
Nat.  Exhibition  Co.  v.  Crane,  167  N.  Y.  505. 
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pear  to  have  been  directly  decided,1  that  the  only  reason 
why  the  attorney  was  ever  allowed  to  prosecute  the  action, 
even  for  his  taxable  costs,  was  that  it  was  only  by  this 
method  that  he  could,  in  the  common-law  courts,  get  his 
claim  in  such  a  form  that  he  could  collect  it  by  execution 
against  defendant's  property. 

If  this  view  is  correct  it  has  an  important  bearing  upon 
the  question,  as  to  whether  any  such  course  should  have  been 
allowed  after  the  amendment  of  1879,  an^  the  further  ques- 
tion as  to  the  propriety  of  continuing  the  practice,  since 
the  amendment  of  1899,  even  if  it  was  proper  until  that 
date. 

At  the  time,  then,  that  the  amendment  of  1879  went  into 
effect,  an  attorney  might  in  many  cases  of  settlement  be 
entirely  without  remedy,  and,  in  other  cases,  the  remedy 
was  but  partial.  If  his  client  was  insolvent,  and  effected  a 
settlement  before  judgment  that  was  not  fraudulent  as  to 
the  attorney,  even  though  it  was  without  his  knowledge, 
he  would  not  be  allowed  to  prosecute  his  action  even  for 
his  costs,  and  there  was  no  other  remedy  against  the  ad- 
verse party.  If  the  settlement  was  fraudulent  he  might  be 
allowed  to  prosecute  the  action  for  the  costs,  but  there  was 
no  remedy  against  the  adverse  party  for  any  additional  com- 
pensation which  had  been  agreed  upon,  unless  the  cause  of 
action  was  assignable,  and  a  legal  assignment  had  been 
made  of  an  interest  therein,  in  which  case  he  would  really 
recover  as  assignee  and  not  as  an  attorney.2  After  judg- 
ment, if  proper  notice  had  been  given  to  the  adverse  party, 
the  lien  extended  to  the  agreed  compensation,  but  the 
method  of  determining  the  amount  in  excess  of  the  taxable 
costs,  as  against  the  adverse  party,  was  not  clearly  pointed 
out.  If,  however,  the  notice  was  not  adequate,  there  was 
no  remedy  against  the  adverse  party,  and  the  judgment 
having  been  paid,  or  compromised,  the  attorney  had  no  lien 
upon  and  could  not  follow  the  proceeds.3 

The  evident  intention  of  the  amendment  referred  to  was 
to  place  attorneys   in   a  more  favorable  position    in  cases 

1  See   dicta,   however,   in  following    cases:      Schriever    v.  Brooklyn 
Heights  R.  R.  Co.,  39  Misc.,  145,  at  page  149;  Fenwick  v.   Mitchell,  34 
Misc.  617.       2  Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  Co.  supra. 
3  Goodrich  v.  McDonald,  supra,  and  cases  cited. 
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of  settlements  made  contrary  to  their  wishes  or  without 
their  knowledge,  section  sixty-six,  after  such  amendment, 
reading  as  follows : 

"  The  compensation  of  an  attorney  or  counsellor  for  his  services  is  gov- 
erned by  agreement,  express  or  implied,  which  is  not  restrained  by  law. 
From  the  commencement  of  an  action  or  the  service  of  an  answer  contain- 
ing a  counterclaim,  the  attorney  who  appears  for  a  party  has  a  lien  upon 
his  client's  cause  of  action  or  counterclaim,  which  attaches  to  a  verdict, 
report,  decision  or  judgment  in  his  client's  favor,  and  the  proceeds  thereof, 
in  whosesoever  hands  they  may  come  ;  and  cannot  be  affected  by  any  set- 
tlement between  the  parties  before  or  after  judgment." 

The  statute  remained  in  this  form  for  twenty  years. 
Bearing  in  mind  the  rules  relating  to  the  subject  which  had 
been  declared  by  the  courts,  an  examination  of  this  statute 
would  lead  to  the  conclusion  that  it  had  a  three-fold  pur- 
pose. First,  To  abolish  the  difference  between  the  attor- 
ney's position  before  and  after  judgment,  making  the 
attorney  an  equitable  assignee  of  the  cause  of  action, 
whatever  form  it  might  assume  during  the  progress  of  the 
case,  so  that  his  remedy  against  the  adverse  party  in 
case  of  settlement  before  judgment  would  be  of  the  same 
nature  as  if  the  settlement  had  occurred  after  judgment.  It 
is  suggested  in  this  connection  that  the  words  "  which 
attaches  to  a  verdict,  report  or  decision  in  his  client's  favor  " 
may  have  been  inserted  to  forestall  the  argument  that  might 
be  urged  if  they  had  been  omitted,  that  the  cause  of  action 
being  merged,  e.  g.  in  the  judgment,  and  the  lien  being  on 
the  "  cause  of  action,"  the  lien  was  gone  when  the  judgment 
was  obtained.  Second,  To  remove  the  necessity  for  formal 
notice  of  the  lien  at  any  stage  of  the  action,  the  statute  itself 
giving  notice.  Third,  To  enable  the  attorney  to  follow  the 
proceeds  of  a  judgment,  etc. 

If  the  view  expressed  in  an  earlier  portion  of  this  article 
is  well  founded,  that  the  only  reason  for  the  courts  allow- 
ing the  prosecution  of  an  action  by  an  attorney  after  settle- 
ment was  that  he  might  have  some  claim  that  might  be 
enforced  by  process  of  the  courts  against  the  adverse 
party,  it  would  seem  to  follow  that  under  the  above  amend- 
ment, the  attorney,  being  an  equitable  assignee  from  the 
beginning  of  the  action,  and  the  statute  itself  giving  notice, 
and  providing  that  the  lien  cannot  be  "  affected  by  any  set- 
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tlement,''  any  payment  made  in  settlement  of  an  action  to 
plaintiff  by  defendant  in  disregard  of  the  attorney's  claim 
would  be  a  payment  in  "defendant's  own  wrong";  that,  as 
to  the  attorney,  the  defendant  would  still  be  considered  as 
in  possession  of  the  money  and  liable  to  the  attorney  in  the 
proper  action  or  proceeding,  and,  therefore,  the  attorney 
should  neither  be  allowed  nor  obliged  to  prosecute  the 
action  which  the  plaintiff  has  settled.  It  must  be  admitted 
however,  that  the  decisions  under  the  amended  section  do 
not  adopt  this  view  with  reference  to  the  prosecution  of  the 
action.  i 

The  following  points  may  be  considered  as  established 
under  the  amended  section  as  it  remained  until  September 
i,  1899. 

First,  The  section  does  not  deprive  parties  of  their 
control  over  the  action  or  their  right  to  effect  a  settlement 
either  before  or  after  judgment.1 

Second,  No  notice  of  the  lien  is  now  required  ;  it  "  is 
a  statutory  lien  of  which  all  the  world  must  take  notice,  and 
anyone  settling  with  a  plaintiff  without  the  knowledge  of 
his  attorney  does  so  at  his  own  risk",2  and  the  attorney  is 
considered  the  equitable  assignee  of  the  cause  of  action  to 
the  extent  of  his  lien. 

Third,  A  settlement  entered  into  between  the  parties, 
either  before  or  after  judgment,  in  disregard  of  the  lien  and 
in  prejudice  of  the  attorney  by  reason  of  the  insolvency  of 
his  client,  or  for  other  sufficient  cause,  will  be  set  aside  by 
the  court  so  far  as  the  attorney  is  concerned.3 

It  is  believed  that  the  above  correctly  states  the  present 
rule  as  declared  by  the  Court  of  Appeals  and  that  a  settle- 
ment need  not  be  "  fraudulent  and  collusive  "  in  the  sense 
in  which  those  words  were  used  in  the  earlier  cases,  in  order 
to  justify  the  court  in  protecting  the  attorney. 

Fourth,  In  case  of  such  settlement  before  judgment,  the 
court  will  allow  the  attorney  to  prosecute  the  action,4  at 

1  Lee  7/.  O.  Co.,  126  N.  Y.  579;  Pooler/.  Belcha,  131  N.  Y.  200;  Peri 
v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  152  N.  Y.  521. 

2  Peri  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra. 

3  Peri  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra,  and  cases  cited. 

4  Stahl  v.  Wadsworth,  13  Civ.   Proc.   Rep.   32;  Washburn  v.  Mott,  19 
Civ.  Pro.  Rep.  439,  et  al. 
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his  own  risk  and  expense  for  the  purpose  of  collecting  his 
claim  ;  but,  in  order  to  succeed,  he  must  prove  the  original 
cause  of  action.1 

Fifth,  Under  this  section,  the  amount  of  recovery  when 
the  action  is  prosecuted,  in  case  of  settlement  before  judg- 
ment, is  not  limited  to  the  taxable  costs,  even  where  the 
cause  of  action  is  non-assignable.3 

Sixth,  An  application  may,  as  formerly,  be  made  by  the 
attorney  to  vacate  a  satisfaction  of  the  judgment  executed 
by  the  client  and  to  enforce  the  judgment  by  execution  to 
the  extent  of  the  lien;  but,  being  based  upon  facts  wholly 
distinct  from  those  passed  upon  on  the  trial  of  the  action,  it 
is  a  special  proceeding  and  not  a  motion  in  the  action,  and, 
on  such  application,  the  court  cannot  summarily  determine 
the  amount  of  the  lien;3  but  the  existence  and  amount  of 
the  lien,  beyond  the  taxable  costs,  must  be  established  by 
proof  presented  before  the  court  or  a  referee  and  only  after 
the  trial  and  determination  of  these  questions,  should  execu- 
tion issue.4 

Seventh,  In  case  of  such  settlement  after  judgment,  the 
amount  of  judgment  for  damages  and  not  the  amount  for 
which  the  judgment  was  compromised  by  the  parties, 
furnishes  the  basis  upon  which  the  attorney's  compensation, 
in  excess  of  the  taxable  costs,  is  computed.5 

This  point  does  not  appear  in  the  report  of  the  case,6 
but  an  examination  of  the  papers  on  appeal  shows  that  the 
report  of  the  referee,  which  was  confirmed  by  the  Special 
Term,  whose  decision  was  affirmed  by  the  Appellate 
Division  and  the  Court  of  Appeals,  awarded  to  the  attor- 
neys, in  addition  to  the  taxable  costs,  the  sum  of  "$2,500, 
being  one-half  of  the  damages  recovered,"  together  with 
interest,  although  the  total  amount  paid  on  the  settlement 
was  $4,200. 

1Casucci  v.  Allegheny  &  Kinzua  R.  R.  Co.  65  Hun,  452. 

2Whittaker  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  11  Civ.  Pro.  Rep.  189; 
Astrand  v.  Brooklyn  Heights  R.  R.  Co.,  28  Civ.  Pro.  Rep.  113. 

3  Bailey  v.  Murphy,  136  N.  Y.  50. 

4Peri  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  152  N.  Y.  521.  The  latter  part  of 
the  rule  as  to  procedure  is  based  upon  what  was  done  in  the  Peri  case,  and 
which  received  the  approval  of  the  Court  of  Appeals,  by  its  affirmance  of 
the  decision  of  the  lower  court. 

6  Peri  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra.    6  152  N.  Y.  521. 
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In  1899, the  Code  section1  was  again  amended  by  making 
the  statute  applicable  to  special  proceedings  as  well  as  to 
actions,  and  by  adding  the  last  clause,  which  reads  as  fol- 
lows, and  relates  simply  to  procedure:  "The  court,  upon 
the  petition  of  the  client  or  attorney  may  determine  and 
enforce  the  lien."  The  first  question  which  naturally  arises 
under  this  clause  is  whether  it  has  the  effect  of  changing 
the  rule  declared  in  Bailey  v.  Murphy,  so  that  the  court  can 
now,  in  a  summary  manner,  upon  the  application  made  in 
pursuance  of  this  provision,  determine  the  existence  of  the 
lien  and  its  amount  and  order  payment.  This  question  may 
be  considered  as  settled  in  the  negative,  but  the  answer,  so 
far,  at  least,  as  it  bears  upon  the  procedure  between  an 
attorney  and  his  client,  is  to  be  found  in  dicta  and  in  the 
procedure  which  has  actually  been  adopted  by  the  courts, 
rather  than  in  decisions  in  which  the  precise  point,  was 
involved2,  and,  in  April,  1900,  we  have  the  point  squarely 
decided  by  the  Appellate  Division,  First  Department,  that 
the  provision  in  question  does  not  apply  to  a  case  where  an 
attorney  seeks  to  collect  the  amount  of  his  lien  from  the 
adverse  party,  but  that  it  merely  aims  at  formulating  a 
practice  which,  as  between  a  client  and  his  own  attorney, 
"  will  enable  the  hitter's  lien  to  be  determined  or  enforced 
by  petition  and  order  instead  of  by  action."3 

It  was  intimated  in  both  the  Pilkington  and  Rochfort 
cases  that  if  it  was  intended  by  this  provision  to  deprive  a 
client  of  his  right  to  a  trial  by  jury  on  the  question  of  his 
attorney's  compensation,  the  provision  was  unconstitutional, 
this  view  being  supported  b)'  an  excusable  interpretation 
of  the  opinion  in  the  case  of  Bailey  v.  Murphy;  but  the 
Court  of  Appeals  in  the  King  case,  in  July,  1901,  decided 
that  the  parties  are  not  entitled  to  a  jury  trial,  and  that  the 
remedy  given  by  the  section  as  it  stands  since  the  amend- 
ment of  1899,  is  not  violative  of  the  provisions  of  the  con- 
stitution. That  case  was  one  where  the  attorneys  instituted 
proceedings,  under  section  66,  against  their  client  to  have  the 
amount  of  their  lien  determined  and  enforced.     The  Special 

1  Sec.  66. 

2  Pilkington  v.  Brooklyn  Heights  R.  R.  Co.,  49  App.  Div.  22 ;  Rochfort 
v.  Met.  St.  R'y  Co.,  50  App.  Div.  262;  Matter  of  King,  168  N.  Y.  54; 
Thomasson  v.  Latourette,  63  App.  Div.  408. 

3  Rochfort  v.  Met.  St.  Ry.  Co.,  supra. 
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Term  appointed  a  referee  to  take  proof  and  report,  but  the 
Appellate  Division  reversed  this  order  upon  the  ground 
that  the  lien  had  been  waived,  and  denied  the  prayer  of 
the  petitioners  to  have  their  lien  determined  and  enforced. 
A  minority  of  the  Appellate  Division  also  expressed  the 
opinion  that  section  66  did  not  give  the  court  jurisdiction 
to  determine  the  amount  of  the  indebtedness  of  the  client 
to  his  attorney.  The  Court  of  Appeals  held  that  there  had 
been  no  waiver;  that  the  section  gave  jurisdiction  to  the 
court  to  determine  the  lien;  that,  although  the  Special 
Term,  in  the  exercise  of  its  jurisdiction  might  have  tried  the 
question  as  to  the  value  of  the  petitioner's  services,  and  the 
existence  of  a  lien  without  the  aid  of  a  referee,  and  although, 
if  the  Appellate  Division  had  merely  reversed  the  discre- 
tionary order  appointing  the  referee,  the  Court  of  Appeals 
would  have  had  no  power  to  review  that  order  of  reversal, 
the  petitioners  could  not  be  deprived  of  the  remedy  afforded 
by  the  Code,  which  is  declared  to  be  of  an  equitable  char- 
acter, and,  therefore,  triable  by  the  court  without  a  jury, 
and  the  Appellate  Division  having,  in  addition  to  reversing 
the  order  appointing  a  referee,  denied  the  petitioner's  appli- 
cation, the  order  became  a  final  order  in  a  special  proceed- 
ing, appealable  to  and  reviewable  by  the  Court  of  i\ppeals, 
which  reversed  the  same  in  so  far  as  it  denied  the  applica- 
tion. 

It  may,  therefore,  be  considered  as  settled  that  under 
this  section  in  its  present  form,  an  attorney,  as  against  his 
own  client,  has  an  efficient  remedy  granted  by  the  special 
proceeding  provided  for  in  the  last  clause  of  the  section ; 
that  such  proceeding  is  constitutional ;  that  its  employment 
cannot  be  denied  him  by  the  courts,  and  that  it  is  available 
at  any  time  when  occasion  arises  for  the  enforcement  of  the 
lien,  either  before  or  after  judgment,  provided  the  lien  has 
not  been  waived. 

But  in  the  majority  of  cases  resort  is  had  to  the  attor- 
ney's lien  only  when  the  attorney  must  obtain  his  compen- 
sation, it  at  all,  from  the  adverse  party,  and  it  is  of  primary 
importance,  therefore,  to  ascertain  how  the  attorney  may 
now  enforce  his  claim  against  his  client's  opponent. 

Under  the  decision  of  the  Appellate  Division  in  the 
Rochfort  case,  the  special  proceeding  given  by  the  section 


ENFORCEMENT  OF  ATTORNEY'S  LIEN.  463 

is  of  no  avail  in  such  a  case,  and  the  attorney  must  seek  his 
remedy  by  some  procedure  authorized  by  the  decisions 
independently  of  this  statutory  provision. 

If  the  settlement  is  effected  after  judgment,  and  he  is 
entitled  to  relief,  he  may  employ  the  method  adopted  in 
the  Peri  case,  and  approved  by  the  Court  of  Appeals,  and 
which  is,  in  substance,  the  very  same  proceeding-  given  by 
the  clause  of  section  66,  which  has  been  under  considera- 
tion, and  which,  by  the  Rochfort  case,  is  limited  in  its  appli- 
cation to  cases  arising  between  an  attorney  and  his  own 
client,  so  that  in  case  of  a  settlement  of  this  character,  his 
remedy  is  adequate.  But  in  case  of  settlement  of  the  action 
before  judgment,  and  the  payment  of  the  money  to  his 
client,  from  whom,  by  reason  of  insolvency  or  other  suffi- 
cient cause,  he  cannot  recover,  he  is  in  a  much  less  favor- 
able position,  several  decisions  which  have  been  made  since 
the  amendment  of  1899,  in  connection  with  those  rendered 
before,  having  rendered  that  position  anything  but  desirable 
for  the  attorney;  and,  it  may  be  questioned  whether  it  is 
desirable  for  the  adverse  party. 

It  is  to  be  noticed  first  that  several  comparatively  recent 
decisions,  conflicting  in  other  respects,  have  united  in  con- 
sidering the  amount  paid  in  settlement  in  such  cases,  as  the 
basis  upon  which  the  amount  of  the  attorney's  compensa- 
tion is  to  be  computed1,  and  that  this  view  has  been 
adopted  even  where  it  was  strenuously  urged  that  the  set- 
tlement was  made  to  "  buy  peace,"  and  not  in  recognition 
of  the  existence  of  any  cause  of  action. 

It  is  to  be  noticed  further  that,  where  Special  Term 
orders  summarily  determining  the  amount  of  the  lien  have 
been  brought  before  the  Appellate  Division  for  considera- 
tion, that  court,  while  denying,  in  the  opinion,  the  right  of 
the  Special  Term  to  make  such  summary  determination, 
has  failed  to  render  the  logical  decision,  reversing  the  order 
of  the  lower  court,  but  has,  by  its  own  order,  said  to  the 
defendant,  unless  you  pay  the  attorney  within  twenty  days 
the    amount    thus    summarily    determined,    the   plaintiff's 

1  Schriever  v.  Brooklyn  Heights  R.  R.  Co.,  30  Misc.  145;  Pilkington  v. 
Brooklyn  Heights  R.  R.  Co.,  49  App.  Div.  22;  Rochfort  v.  Met.  St.  R'y. 
Co.,  50  App.  Div.  261  ;  Fenwick  v.  Mitchell,  34  Misc.  617. 
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attorney  has  leave  to  continue  the  original  action  for  the 
enforcement  and  collection  of  his  lien.1 

It  seems  difficult,  indeed,  in  any  way,  to  justify  the  deci- 
sion made  in  the  Pilkington  case,  upon  the  facts  as  stated, 
and  upon  the  reasoning  adopted  by  the  court.  The  case 
went  to  the  Appellate  Division  upon  an  appeal  from  an 
order  summarily  determining  the  attorney's  lien  and  direct- 
ing payment,  and,  in  stating  the  question  presented,  it  is 
said  :3 

"  In  the  cases  in  the  books  the  settlement  has  been  either  in  fraud  of 
the  attorney's  rights,  or,  being  made  in  good  faith,  was  without  any  express 
provision  for  his  benefit.  Here  the  settlement  appears  to  have  been  made 
in  good  faith,  without  fraud  or  collusion,  and  the  defendant  has  assumed 
and  agreed  to  adjust  the  attorney's  lien.  The  question  would,  therefore, 
seem  to  resolve  itself  solely  into  one  of  practice,  and  to  require  only  the 
determination  of  the  mode  in  which  to  enforce  the  defendant's  agreement 
made  in  the  action.  In  this  view  the  agreement  of  settlement  is  construed 
as  an  express  promise  on  the  part  of  the  defendant  to  pay  the  plaintiff's 
attorneys  the  amount  of  their  lien  based  on  the  sum  of  $2,600  as  the  value 
of  the  cause  of  action." 

And  in  July,  1901,  the  same  court  in  Thomasson  v. 
Latourette3  reaffirms  this  view  of  the  tacts  presented  for 
consideration  in  the  Pilkington  case. 

Upon  this  view,  we  have  a  cause  of  action  for  damages 
for  breach  of  contract,  upon  the  trial  of  which  the  defend- 
ant as  well  as  the  attorney  was  entitled  to  a  trial  by  jury 
of  the  questions  involved  under  the  contract,  and  of  those 
questions  only.  Of  this  right  the  defendant  and  the  attor- 
ney were  both  deprived  by  the  order  actually  made.  If, 
on  the  other  hand,  the  attorney's  claim  is  considered  to  be 
one  for  the  enforcement  of  his  statutory  lien,  the  facts  did 
not,  under  the  decisions  of  the  Court  of  Appeals,  justify  the 
order  allowing  the  prosecution  of  the  original  action  upon 
failure  of  the  defendant  to  pay  the  sum  specified,  since  the 
settlement  was  made  in  good  faith,  and  with  provision  for 
the  attorney's  compensation. 

Subsequent  to  the  rendering  of  these  decisions,  attempts 
were  made  to  collect  the  amount  of  the  lien  by  an  action  of 
an  equitable  nature,  brought  by  the  attorney  against  his 
own  client  and   the  adverse  party;  and  in  April,   1901,  it 

1  Pilkington  v,  Brooklyn  Heights  R.  R.  Co.,  49  App.  Div.  22  ;  Rochfort 
v.  Met.  St.  R'y.  Co.,  50  App.  Div.  261.     2At  page  24. 
'63  App.  Div.  408,  at  page  411. 
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was  decided  by  the  Special  Term,  Kings  County,  that  such 
an  action  would  lie.1  In  that  case,  after  joinder  of  issue,  in 
the  original  action,  based  on  negligence,  and  the  day  before 
the  cause  was  reached  for  trial,  the  plaintiff  and  defendant 
therein  settled  the  action,  without  the  attorney's  consent, 
for  the  sum  of  8450,  which  was  paid  to  the  plaintiff,  on  the 
execution  by  him  of  a  general  release.  The  plaintiff  spent 
the  money,  was  without  property  and  insolvent.  It  was 
held  that  upon  settlement  the  lien  given  by  the  statute 
"  was  carried  along  to  the  sum  agreed  upon  in  settlement, 
the  same  as  it  is  carried  along  to  the  judgment  where  there 
is  one ;  "  that  no  notice  of  the  lien  being  necessary,  pay- 
ment of  the  whole  amount  to  the  plaintiff  was  payment  in 
the  defendant's  own  wrong  so  far  as  the  attorney's  claim 
was  concerned  ;  and  that,  as  to  him,  the  defendant  must,  in 
contemplation  of  law,  be  considered  as  still  in  possession  of 
that  portion  of  the  money  to  which  the  attorney  was 
entitled. 

But  this  case  must  be  considered  as  overruled  by  one 
decided  by  the  Appellate  Division  of  the  same  department 
in  July,  1901.2  The  facts  were  substantially  the  same 
as  in  the  Fenwick  case,  the  attorney  having  a  written 
agreement  for  a  portion  of  the  recovery,  the  action  being 
settled  by  the  parties  after  issue  joined  by  the  defendant  pay- 
ing to  the  plaintiff  $1,500,  and  receiving  a  written  release. 
No  provision  was  made  for  the  attorney's  compensation, 
and  the  plaintiff  was  financially  irresponsible  and  had  de- 
parted for  Norway  after  the  settlement  was  made.  The 
attorney  brought  an  equitable  action  against  the  plaintiff 
and  the  defendant  in  the  original  action  for  the  purpose  of 
procuring  the  determination  and  enforcement  of  his  lien. 
A  demurrer  interposed  by  the  defendant  in  the  original 
action  upon  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  Gause  of  action  was  sustained 
by  the  Special  Term  and  the  decision  affirmed  by  the 
Appellate  Division.3  After  a  review  of  a  number  of  de- 
cisions, it  is  declared  that 

"from  the  cases  cited,  and  others  which  might  be  added.it  clearly  ap- 
pears that  the  case  presented  is  one  in  which  the  plaintiff  is  entitled  to 
fenwick  v.  Mitchell  &  Met.  St.  R'y.  Co.,  34  Misc.  617. 

2  Fischer-Hansen  «z/.  Brooklyn  Heights  R.  R.  Co.,  63  App.  Div.  356. 

3  58  App.  Div.  322. 
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relief,  resulting  in  setting  aside  the  release  and  continuing  the  action  com- 
menced in  his  client's  name  for  the  enforcement  and  collection  of  his  lien  ; 
that  such  remedy,  being  adequate,  should  be  considered  exclusive  ;  that  no 
precedent  existing  for  an  independent  equitable  action,  none  should  be 
established  ;  that  if  the  plaintiff  elects  to  let  the  settlement  stand,  it  oper- 
ates to  destroy  his  lien  as  against  the  respondent  by  extinguishing  the  cause 
of  action  out  of  which  such  lien  arose." 

The  case  of  Deering  v.  Schreyer  is  distinguished, 
there  being  a  specified  fund  to  be  reached  in  that  case,  and 
great  stress  is  laid  upon  the  case  of  Randall  v.  Wagenen1, 
as  upholding  the  decision  rendered  ;  but  it  is  to  be  care- 
fully noted  that  in  the  Randall  case,  although  the  decision 
was  made  in  1889,  the  settlement  in  question  was  made  in 
1877,  before  the  amendment  of  section  66, — the  court  points 
out  the  fact  that  there  was  no  lien  until  judgment,  and  says 
"  we  have  found  no  case  of  an  equitable  action  to  enforce 
the  inchoate  right  of  an  attorney  under  such  circumstances." 

Can  the  lien  now  given  by  statute  upon  the  cause  of 
action  be  considered  an  "  inchoate  right  "  ? 

It  is  undoubtedly  true  that  under  the  circumstances 
existing  in  the  Fenwick  case,  and  the  Fischer-Hansen  case, 
an  action  to  "  foreclose  the  lien  "  would  not  lie,  but  it  by 
no  means  follows  that  no  action  of  an  equitable  character 
could  be  maintained  under  such  circumstances  to  determine 
and  enforce  this  statutory  lien  which,  by  the  decisions,  is 
declared  to  be  a  lien  of  a  peculiar  character,  and  which  the 
statute  itself  says  is  not  to  be  "affected  by  any  settlement 
before  or  after  judgment  or  final  order  "  ;  and  it  is  submitted 
that  the  reasoning  in  the  Fenwick  case,  and  in  several  of 
the  cases  decided  by  the  Appellate  Division  and  heretofore 
cited,  as  to  the  effect  of  a  settlement  on  the  cause  of  action, 
so  far  as  this  question  of  the  lien  is  concerned,  is  sounder 
than  the  reasoning  in  the  Fischer-Hansen  case.  But  that 
case  being  the  present  law  upon  the  subject,  and  the  last 
decision  which  it  is  necessary  to  consider,  we  are  now  in  a 
position  to  ascertain  the  situation  of  an  attorney  as  against 
the  adverse  party  when  a  settlement  is  made  by  the  client 
before  judgment. 

Assuming  first  that  the  settlement  is  made  without  the 
attorney's  knowledge,  and  that  he  is  prejudiced  thereby,  he 
cannot  bring  an  action  of  an  equitable  nature  against  the 

1 115  N.  Y.  527. 
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adverse  party,  and  he  cannot,  under  the  decision  in  the 
Rochfort  case,  proceed  under  the  last  clause  in  section  66. 
There  is  but  one  remedy  left.  He  may  probably  obtain 
leave  of  the  court  to  prosecute  the  original  action,  although 
the  last  utterance  of  the  Court  of  Appeals  would  seem  to 
imply  that  to  enable  an  attorney  to  set  aside  a  settlement  it 
must  not  only  have  prejudiced  him,  but  it  must  have  been 
made  with  intent  to  defraud  him.1  Granting,  however, 
that  leave  to  prosecute  the  action  may  be  obtained,  is  the 
remedy  "adequate''  as  often  declared?  Take  the  facts  as 
they  existed  in  the  Fischer- Hansen  case.  The  plaintiff  had 
received  compensation  for  his  injuries,  had  no  personal 
reason  for  testifying  against  the  defendant,  was  insolvent 
and  had  gone  to  Norway. 

The  attorney,  having  procured  leave  to  prosecute  the 
action,  would  be  obliged  to  prove  the  facts  which  would 
entitle  the  plaintiff  to  recover.2  For  success,  it  may  be 
fairly  assumed  that  the  plaintiff's  testimony  would  not  only 
be  material  but  absolutely  necessary,  and  it  would  be  a 
bold  attorney  who  would  venture  to  proceed,  and  run  the 
risk  of  having  judgment  for  costs  rendered  against  himself, 
when  he  must  prove  his' case  by  the  evidence  of  a  presum- 
ably hostile  witness,  whose  testimony  would  have  to  be 
taken  by  a  Closed  Commission  or  under  Letters  Rogatory. 
Moreover,  it  would  seem  by  the  decisions  that,  if  by  any 
possibility  the  cause  of  action  was  established,  the  amount 
of  the  settlement  might  be  proved  as  the  basis  upon  which 
the  attorney's  compensation  was  to  be  computed,  and  as  the 
value  of  the  cause  of  action,  although  the  attorney  could 
not  prove  the  settlement  as  establishing  a  cause  of  action. 
If,  in  view  of  these  facts,  the  prosecution  of  the  original 
action  is  an  "  adequate  "  remedy,  it  is  a  little  difficult  to 
conceive  one  that  is  inadequate. 

But,  assume  that  the  attorney  has  been  present  when 
the  settlement  has  been  made,  has  protested  against  its 
terms,  but  that,  notwithstanding  his  protest,  it  has  been 
carried  through,  and  the  defendant,  without  the  attorney's 
consent,  pays  the  entire  sum  to  the  plaintiff,  who  leaves  the 
State  with  it  before  the  attorney  can  collect  his  claim.     It 

JNat.  Exhibit  Co.  v.  Crane,  167  N.  Y.  505. 

2Cassuci  v.  Allegheny  &  Kinzua  R.  R.  Co.,  65  Hun,  452. 
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is  not  believed  that  any  decision  will  be  found  authorizing- 
the  setting  aside  of  such  a  settlement,  and  the  prosecution 
of  the  action  by  the  attorney  ;  and  if  there  is  none,  he 
would,  in  such  a  case  (which  is  by  no  means  an  impossible 
one)  be  helpless  against  the  adverse  party  under  the  de- 
cisions as  they  stand  at  present,  for,  under  this  assumption, 
as  under  the  former  one,  he  would  be  denied  an  equitable 
action,  and  could  not  have  the  benefit  of  the  special  pro- 
ceeding provided  for  in  section  66. 

It  is  suggested  that  if  the  decision  in  the  Rochfort  case 
could  be  set  aside,  and  an  interpretation  which  is  certainly 
not  unwarranted  placed  upon  the  last  clause  of  section  66, 
making  it  applicable  to  a  case  where  the  attorney  desires 
to  proceed  against  the  adverse  party — his  own  client 
would  always  be  a  proper  and  probably  a  necessary  party 
to  such  proceeding — we  should  have  (what  was  probably 
intended  to  be  given  by  that  clause)  a  special  proceed- 
ing providing  an  adequate  remedy  in  all  cases,  both  before 
and  after  judgment,  fair  to  all  parties,  and  presenting  to  the 
court  for  decision  the  only  questions  which  are  properly  at 
issue  in  such  cases,  viz.,  the  existence  of  the  lien  and  its 
amount.  That  there  is  no  objection  in  principle  to  making 
this  proceeding  available  against  the  adverse  party  is  mani- 
fest from  the  Peri  case,  where  the  proceeding  was  against 
the  adverse  party,  and  was  substantially  the  same  pro- 
ceeding that  is  now  authorized  by  the  section. 

That  the  settlement  in  that  case  was  after  judgment 
does  not,  it  is  believed,  affect  the  question,  as  there  was  no 
attempt  in  that  case  to  follow  the  proceeds  of  the  judgment, 
but  the  purpose  of  the  proceeding  was  to  collect  of  the 
defendant,  who  had  made  a  payment  in  his  own  wrong, 
and  since  under  the  statute,  since  1879,  the  lien  is  to  be  no 
more  "  affected  "  by  a  settlement  before  than  after  judg- 
ment, a  payment  made  by  a  defendant  in  settlement  before 
judgment  is  just  as  much  a  payment  in  his  own  wrong,  so 
far  as  the  attorney  is  concerned,  as  one  made  after  judg- 
ment, and  there  seems  to  be  no  sound  reason  why  the  same 
proceeding,  and  against  the  same  parties,  should  not  be 
available  in  both  cases.  The  only  difference  would  be  that 
in  the  one  case,  after  the  determination  of  the  lien,  the 
execution   would  issue   on   the   judgment   entered    in   the 
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original  action  ;  in  the  other  it  would  issue  on  the  judg- 
ment entered  on  the  order  or  decree  made  by  the  court  in 
the  special  proceeding. 

In  this  article  the  enforcement  of  the  lien  has  naturally 
been  considered  from  the  attorney's  standpoint,  but  it  is  to 
be  noticed  that,  if  the  special  proceeding  authorized  by  the 
Code  is  given  the  wide  scope  above  suggested,  there  will 
be  no  excuse  for  the  courts,  in  any  case,  to  allow  the 
prosecution  of  an  original  action,  and  thus,  in  case  of  a 
settlement  which  may  have  been  perfectly  fair,  impose 
upon  the  defendant  the  unjust  burden  of  the  defense  of  that 
action,  simply  because  the  Special  Term,  upon  the  affidavits 
presented  on  the  motion,  has  taken  a  sufficiently  favorable 
view  of  the  attorney's  case  to  hold  that  he  has  been 
prejudiced  by  the  settlement ;  and  it  is  to  be  further 
noticed  that  the  proceeding  offers  to  defendants  a  fair 
opportunity  to  squarely  attack  the  validity  of  agreements 
for  contingent  fees  where  the  attorney  seeks  the  client  and 
tenders  his  services  in  consideration  of  the  case  being 
placed  in  his  hands. 

Henry  S.  Redfield. 


WHAT  IS  THE  LAW  MERCHANT? 

In  a  recent  book  of  unusual  originality,  we  find  the  follow- 
ing- statement  :  "  The  phrase  '  law  merchant,'  like  many  an- 
other, is  uncritically  employed  in  handy  explication  of  seem- 
ing anomalies.  As  objections  to  the  Mosaic  cosmogony,  pre- 
sented by  the  existence  of  fossils,  were  allayed  by  conve- 
nient reference  to  omnipotence,  so  perplexing  questions 
relating  to  negotiable  instruments  are  waived  by  unthink- 
ing allusion  to  the  '  law  merchant.'  Omnipotence  and  law 
merchant  work  their  arbitrary  will,  and  are  irreducible  and 
distracting."1  A  little  later  in  the  volume,  the  author 
writes:  "As  a  matter  of  fact,  and  not  merely  of  phrase, 
may  we  not  even  ask  whether  there  is  a  law  of  merchants, 
in  any  other  sense  than  there  is  a  law  of  financiers  or  a  law 
of  tailors?  Frequent  use  of  the  word  has  almost  produced 
the  impression  that  as  there  was  a  civil  law  and  a  canon 
law,  so  also  there  was  somewhere  a  '  law  merchant,'  of  very 
peculiar  authority  and  sanctity  ;  about  which,  however,  it 
is  now  quite  futile  to  inquire  and  presumptuous  to  argue." 

Mr.  Ewart  does  not  claim  that  these  views  accord  with 
the  opinions  which  pervade  judicial  decisions  and  standard 
treatises.  On  the  contrary,  he  frankly  admits  that  judges 
and  writers  of  the  greatest  eminence  and  learning  have  held 
views  diametrically  opposed  to  his.  The  object  of  the 
present  article  is  to  inquire  whether  The  Law  Merchant 
ought  to  be  dismissed  as  a  mere  phrase. 

Law  Merchant  Procedure. 
It  is  quite  certain  that,  as  early  as  the  middle  of  the  thir- 
teenth century,  cases  between  merchants  were  conducted 
according  to  a  procedure  quite  unlike  that  of  common  law 
courts.  Bracton  tells  us  that  the  summons  in  such  cases 
need  not  be  served  fifteen  days  before  the  defendant  was 
bound  to  answer,  as  it  had  to  be  in  common  law  actions. 
His  language  is:  "Likewise,  on  account  of  persons  who 
ought  to  have  speedy  justice,  such  as  merchants,  to  whom 
speedy  justice  is  administered  in  courts  of  pcpoudrous, 
*    *     *     the  time  of   summons   is   reduced."2      Again,  in 

'Ewart  on  Estoppel,  370.     2 Bracton,  De  Legibus  Anglican,  1.  v.  f.  334  a. 
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actions  against  merchants  "  the  solemn  order  of  attachments 
ought  not  to  be  observed,"  Bracton  declares,  "  on  account 
of  the  privilege  and  favor  of  merchants." \  Nor  are  these 
the  only  respects  in  which  the  procedure  of  the  ancient  law 
merchant  differed  from  that  of  the  common  law.  In  an 
action  of  debt,  the  common  law  permitted  the  defendant  to 
wage  his  law,  that  is  to  deny  the  debt  by  his  own  oath,  and 
by  the  oaths  of  eleven  neighbors,  or  compurgators,  who 
swore  that  they  believed  his  denial  was  the  truth.2  This  was 
not  allowed,  however,  by  the  law  merchant,  in  case  the 
plaintiff  supported  his  claim  by  a  tally  and  two  or  more 
witnesses,3  or  in  case  the  action  was  upon  a  contract  between 
merchant  and  merchant  beyond  the  seas.4 

The  very  name  of  the  earliest  courts  in  which  mercan- 
tile cases  were  tried  indicates  the  character  of  their  pro- 
cedure. They  are  called  "  pepoudrous,''  says  Coke, 
"  because  that  for  contracts  and  injuries  done  concerning 
the  fair  or  market,  there  shall  be  as  speedy  justice  done  for 
the  advancement  of  trade  and  traffick,  as  the  dust  can  fall 
from  the  foot,  the  proceedings  there  being  de  hora  in 
fioram."6  And  Blackstone  declares:  "  The  reason  of  their 
original  institution  seems  to  have  been  to  do  justice  expe- 
ditiously among  the  variety  of  persons  that  resort  from  dis- 
tant places  to  a  fair  or  market;  since  it  is  probable  that  no 
inferior  court  might  be  able  to  serve  its  process,  or  execute 
its  judgments,  on  both,  or  perhaps  either,  of  the  parties ; 
and  therefore,  unless  these  courts  had  been  erected,  the  com- 
plainant must  have  resorted,  even  in  the  first  instance,  to 
some  superior  judicature."6 

1  Ibid.  1.  vi,  444  a. 

2  Pollock  and  Maitland's  History  of  English  Law,  Vol.  2,  p.  212. 
Select  Civil  Pleas,  pi.  146.  (1203).      3  Clermont's  Fortescue,  121,  note. 

4  Ibid.  120.     5  Coke,  Fourth  Institute  272. 

6  3  Blackstone's  Commentaries  33.  Blackstone  rejects  the  etymology 
of  pepoudrous  given  by  Coke,  and  prefers  that  suggested  by  Barrington,  in 
his  Observations  on  the  Statutes,  who  derives  the  term  from  pied  fiuldrcaux, 
which,  in  old  French,  signifies  a  pedlar.  "  The  court  of  Pipowder  "  (as 
Barrington  spells  the  word,)  is  "  the  court  of  such  petty  chapmen  ",  or 
pedlars  and  "  low  tradesmen  "  as  resort  to  fairs  and  markets.  See  Bar- 
rington's  Observations,  (2d  ed.  1766.)  321,  322.  To  Barrington  and  Black- 
stone, courts  pepoudrous  were  only  a  name.  It  was  easy  for  them  to 
picture  these  tribunals  as  of  small  consequence,  and  as  dealing  with  trifling 
disputes.  In  Coke's  time,  they  held  an  important  place  in  the  judicial  sys- 
tem. Two  centuries  earlier,  they  had  so  extended  their  jurisdiction  by  an 
ingenious  fiction  as  to  call  forth  an  act  of  parliament  reducing  them  to 
their  original  limits.     17  Ed.  iv.  Ch.  2. 
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The  expedition  of  these  courts  was  in  striking  contrast 
with  the  slow  and  stately  procedure  of  the  common  law 
tribunals,  which  were  not  always  open  to  suitors.  Their 
proceedings,  even  during  term  time,  were  not  from  hour  to 
hour  throughout  the  day.  They  took  plenty  of  time  to 
deliberate.  Sir  John  Fortescue,  writing  about  the  middle 
of  the  fifteenth  century,  gives  this  account  of  them  :  "  You 
are  to  know  further,  that  the  judges  of  England  do  not  sit 
in  the  King's  courts  above  three  hours  in  the  day,  that  is 
from  eight  in  the  morning  till  eleven.  The  courts  are  not 
open  in  the  afternoon.  The  suitors  of  the  court  betake 
themselves  to  the  pervise,  and  other  places,  to  advise  with 
the  Sergeants  at  Law,  and  other  their  counsel,  about  their 
affairs.  The  judges  when  they  have  taken  their  refresh- 
ments spend  the  rest  of  the  day  in  the  study  of  the  laws, 
reading  the  Holy  Scriptures,  and  other  innocent  amuse- 
ments at  their  pleasure.  It  seems  rather  a  life  of  contem- 
plation than  of  action."1 

Merchants  were  men  of  action,  and  the  contemplative 
habit  of  English  common  law  judges  did  not  fall  in  well 
with  their  necessities.  They  insisted  upon  having  not 
only  justice  but  speedy  justice.  This  was  secured  to  them 
in  a  measure,  as  we  have  seen,  by  the  institution  of  a  court 
pepoudrous  as  an  incident  of  every  fair  and  market 
throughout  England.  The  statute  of  the  Staple2  provided 
additional  courts  for  the  relief  of   merchants.     One  of  its 

1  Sir  Henry  Spellman  offers  a  very  different  and  less  complimentary 
explanation  of  the  judicial  habit  of  limiting  sittings  to  the  forenoon.  This 
is  his  language.  "  It  is  now  to  be  considered  why  high  courts  of  justice 
sit  not  in  the  afternoon  *  *  *  Our  ancestors  and  other  northern 
nations  being  more  prone  to  distemper  and  excess  of  diet  used  the  forenoon 
only,  lest  repletion  should  bring  upon  them  drowsiness  and  oppression  of 
spirits.  To  confess  the  truth  our  Saxons  were  immeasureably  given  to 
drunkenness."  He  adds  that  judges  do  sit  from  morning  to  evening,  in 
great  causes,  but  without  dinner  or  intermission,  for  "  being  risen  and 
dining,  they  may  not  meet  again."  It  is  because  of  this  tendency  to 
drunkenness,  he  thinks,  that  jurors  were  prohibited  from  having  meat, 
drink,  fire  or  candlelight  "till  they  agreed  of  their  verdict." — Spellman's 
The  Original  Terms.     (1614),  Sec.  V.  Chap.  1. 

227  Ed.  III.  Statute  2  (1353:)  This  statute  enacted  "That  the 
staple  of  wools,  leather,  woodfels  and  lead  shall  be  perpetually  holden  at 
the  places  underwritten,  that  is  to  say,  for  England,  at  Newcastle  upon 
Tine,  York,  Lincoln,  Norwich,  Westminster,  Canterbury,  Chichester, 
Winchester,  Exeter  and  Bristol;  for  Wales,  at  Kaermerdyn ;  and  for  Ire- 
land at  Devylen,  Waterford,  Cork  and  Drogheda." 
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chief  objects  was  declared  to  be,  "  to  give  courage  to  mer- 
chant strangers  to  come  with  their  wares  and  merchandise 
into  the  realm."1  It  recognized  the  fact  "that  merchants 
may  not  often  long  tarry  in  one  place  for  levying  of  their 
merchandises,"  and  accordingly  promised  "  that  speedy 
right  be  to  them  done  from  day  to  day,  and  from  hour  to 
hour,  according  to  the  laws  used  in  such  staples  before  this 
time  holden  elsewhere  at  all  times."2  It  provided  for  the 
election  of  a  mayor  and  constable  of  the  staple,  by  the  mer- 
chants of  each  staple  town,  and  gave  to  such  mayor  com- 
plete jurisdiction  over  all  mercantile  transactions.3  In 
order  to  secure  these  mercantile  courts  from  encroachments 
on  the  part  of  the  common  law  tribunals,  the  statute 
declared  that,  "  In  case  our  bench  or  common  bench,  or 
justices  in  eyre  or  justices  of  assize,  or  the  place  of  the 
marshalsea,  or  any  other  justices  come  to  the  places  where 
the  said  staples  be,  the  said  justices  nor  stewards,  nor 
marshals,  nor  of  other  the  said  place  shall  have  any  cogni- 
zance there  of  that  thing,  which  pertaineth  to  the  cognizance 
of  the  mayor  and  ministers  of  the  staple."4 

That  the  procedure  in  these  statutory  courts  of  the 
staple  towns  was  not  that  of  the  common  law,  but  was  that 
of  the  law  merchant,  is  expressly  stated  in  the  statute. 
Chapter  21  required  the  mayor  of  the  staple  to  have 
"knowledge  of  the  law  merchant,"  and  "to  do  right  to 
every  man  after  the  law  aforesaid."  Chapter  8  provided 
"  that  all  merchants  coming  to  the  staple  shall  be  ruled  by 
the  law  merchant,  of  all  things  touching  the  staple,  and  not 
by  the  common  law  of  the  land,  nor  by  the  usage  of  cities, 
boroughs  or  other  towns;"  although  it  gave  merchants 
the  right  to  sue  before  the  justices  of  the  common  law  if 
they  preferred  to  do  so.  The  language  of  chapter  20  is 
very  significant:  "Item,  because  we  have  taken  all  mer- 
chants strangers  in  our  said  realm  and  lands  into  our 
special  protection,  and  moreover  granted  to  do  them 
speedy  remedy  of  their  grievances,  if  any  be  to  them  done, 
we  have  ordained  and  established,  That  if  any  outrage  or 
grievance  be  done  to  them  in  the  country  out  of  the  staple, 
the  justices  of  the  place  where  such  outrages  shall  be  done 
shall  do  speedy  justice  to  them  after  the  law  merchant  from 

lIb£d.  ch.  2.     *  Ibid,  ch.  19,  §  2.    3  Ibid.  ch.  21  and  ch.  8.    *  Ibid.  ch.  5. 
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day  to  day  and  from    hour  to   hour,  without  sparing  any 
man  or  to  drive  them  to  sue  at  the  common  law." 

The  procedure,  then,  in  the  statutory  courts  of  the 
staple  was  that  of  the  law  merchant,  and  was  very  different 
from  that  of  the  common  law.  It  was  a  procedure  with 
which  merchants  were  familiar.  The  statute  does  not 
describe  it,  but  assumes  that  its  peculiarities  are  a  matter 
of  common  knowledge.  It  was  the  procedure  which  was 
then  in  use  in  such  staples,  or  markets,  "  holden  elsewhere."1 
It  was  summary,  swift  and  sure.  It  was  the  procedure  of 
courts  pepoudrous.  It  was  the  procedure  of  "  the  Law 
Merchant  which  prevailed  in  similar  form  throughout 
Christendom."-  Whenever  a  merchant  was  a  suitor  in 
one  of  these  courts,  an  ancient  writer  assures  us,  he  was 
"  in  loco  propria,  as  the  fish  in  the  water,  where  he  under- 
standeth  himself  by  the  custom  of  merchants,  according  to 
which  merchants'  questions  and  controversies  are  deter- 
mined."3 

The  Substantive  Laiv  Merchant. 

But  the  ancient  law  merchant  was  something  more 
than  a  system  of  procedure,  devised  to  secure  the  speedy 
settlement  of  merchants'  controversies.  It  was  a  body  of 
substantive  law.  It  is  referred  to  as  such  in  several  of  the 
extracts  given  above  from  the  statute  of  the  staple.  In 
chapter  eight,  as  we  have  seen,  it  is  contrasted  with  "  the 
common  law  of  the  land,"  and  it  was  provided  that  pleas 
concerning  mercantile  matters  should  be  sued  "  before  the 
justices  of  the  staple  by  the  law  of  the  staple,"  (which  had 
previously  been  defined  as  the  law  merchant,)  while  "  pleas 
of  land  and  of  freehold  shall  be  at  the  common  law."4  It 
was  recognized  as  a  distinct  body  of  substantive  law  in  a 
charter  of  Henry  III,5  which  recites  that  "pleas  of  mer- 
chandise are  wont  to  be  decided  by  law  merchant  in  the 
boroughs  and  fairs."  Fortescue  contrasts  it  with  the 
common  law,  when  he  declares  that  "  in  the  courts  of 
certain  liberties  in  England,   where  they   proceed   by  the 

1  Ibid.  ch.  19,  §  2.     "Cunningham's  Western  Civilization,  Vol.  2,  p.  95. 
3Malynes'  Lex  Mercatoria,  Chap.   XVI.  p.  308.    (1622). 

4  27  Ed.  Ill,  St.  2,  ch.  8,  §  7. 

5  Norton's  History  of  London,  Book  II,  Chap.  XIX.     The  ninth  charter 
of  Henry  III,  granted  1268. 
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law  merchant,  touching  contracts  between  merchant  and 
merchant  beyond  seas,  the  proof  is  by  witnesses  only."1 

Coke  repeatedly  refers  to  the  lex  mercatoria  as  a  body  of 
substantive  law.  In  his  notes  to  §  3,  of  the  First  Institute,  he 
says,  "  There  be  divers  laws  within  the  realm  of  England," 
which  he  proceeds  to  name.  The  fourth  class  of  these  laws 
is  "  The  common  law  of  England,"  while  the  twelfth  is 
"  Lex  Mercatoria,  merchant,  &c."  In  the  fourth  institute, 
he  writes :  "  The  Court  of  the  Mayor  of  the  Staple  is 
guided  by  the  law  merchant,  which  is  the  law  of  the  staple. 
*  *  *  This  Court  (though  it  was  far  more  ancient)  is 
strengthened  and  warranted  by  act  of  parliament.2  *  *  * 
It  was  oftentimes  kept  at  Callice,  and  sometimes  at  Bridges 
in  Flanders,  and  at  Antwerpe,  Middleburgh,  &c,  and  there- 
fore it  was  necessary  that  this  Court  should  be  governed  by 
the  law  merchant."3 

Malynes,  in  his  "  Lex  Mercatoria  or  Ancient  Law  Mer- 
chant,"4 writes  for  the  man  of  business  rather  than  for  the 
lawyer,  but  he  has  much  to  say  of  the  law  merchant.  In 
his  "  Epistle  Dedicatory  "  to  King  James,  he  declares  the 
"  Law  Merchant  hath  always  been  found  semper  eadcm ; 
that  is,  constant  and  permanent,  without  abrogation,  accord- 
ing to  the  most  ancient  customs,  concurring  with  the  Law 
of  Nations  in  all  Countreys.''  He  informs  "  The  Courteous 
Reader,"  in  his  preface,  that  he  "  intitled  the  book  accord- 
ing to  the  ancient  name  of  Lex  Mercatoria,  and  not  Jus 
Mercatorium  ;  because  it  is  a  customary  law,  approved  by 
the  authority  of  all  kingdoms  &  commonwealths,  and  not  a 
law  established  by  the  soveraignty  of  any  Prince,  either  in 
the  first  foundation,  or  by  continuance  of  time."  Earlier  in 
the  preface,  he  writes,  "  Reason  requireth  a  law  not  too  cruel 
in  her  frowns,  nor  too  partial  in  her  favors.  Neither  of  these 
defects  are  incident  to  the  Law  Merchant,  because  the 
same  doth  properly  consist  of  the  custom  of  merchants,  in 
the  course  of  traffick,  and  is  approved  by  all  Nations,  ac- 
cording to  the  definition  of  Cicero,  Vera  lex  est  recta  Ratio 
Natura  congruens,  diffusa  in  omnes  constans  sempiternal 
Later,    he   refers   to   the    Lex    Mercatoria  as  "  made  and 

Clermont's  Fortescue,  120. 

2  The  author  refers  to  27  Ed.  Ill  St.  2  and  quotes  at  length  from  ch.  21. 

3  Coke's  Fourth  Institute  Chap  XLVI. 

4  The  first  edition  was  published  in  1622. 
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framed  of  the  Merchants'  Customs  and  the  Sea  Laws." 
Several  chapters  of  the  book  are  devoted  to  an  account 
(rather  desultory  it  must  be  admitted)  of  the  various 
methods  for  the  determination  of  merchants'  causes  and 
controversies.  Seafaring  causes,  as  he  styles  them,  are  de- 
termined in  the  Admiralty  Court.  Other  controversies 
may  be  decided  either  by  arbitrators  chosen  by  the  parties, 
or  by  merchants'  courts,  or  by  the  chancery,  or  by  the 
common  law  courts.  Even  when  actions  are  brought  in 
the  courts  of  common  law  by  merchants,  he  declares,  "  That 
the  Law  Merchant  is  predominant  and  over-ruling,  for  all 
Nations  do  frame  and  direct  their  judgments  thereafter, 
giving  place  to  the  antiquity  of  Merchants'  Customs, 
which  maketh  properly  their  Law,  now  by  me  methodically 
described  in  this  Book."1 

Of  the  common  law,  in  its  specific  sense,  that  is  of  the 
system  of  legal  rules  and  procedure  administered  in  the  com- 
mon law  courts,  the  author  seems  to  have  had  a  poor  opinion. 
Among  other  flings  at  it  is  this :  "  In  chancery  every  man 
is  able  by  the  light  of  nature  to  foresee  the  end  of  his 
cause,  and  to  give  himself  a  reason  therefor,  and  is  there- 
fore termed  a  cause ;  whereas  at  the  common  law,  the 
Clyent's  matter  is  termed  a  case,  according  to  the  word 
Casus,  which  is  accidental  ;  for  the  Party  doth  hardly  know 
a  reason  why  it  is  by  Law  adjudged  with  or  against  him." 
After  thus  paying  his  compliments  to  the  technical,  dilatory 
and  uncertain  common  law,  he  proceeds:  "  Merchants'  causes 
are  properly  to  be  determined  by  the  Chancery,  and  ought 
to  be  done  with  great  expedition  ;  *  *  *  for  the  cus- 
toms of  merchants  are  preserved  chiefly  by  the  said  court, 
and  above  all  things  Merchants'  affairs  in  controversie 
ought  with  all  brevity  to  be  determined,  to  avoid  interrup- 
tion of  trafhck,  which  is  the  cause  that  the  Mayor  of  the 
Staple  is  authorized  by  several  acts  of  parliament  to  end 
the  same,  and  detain  the  same  before  him,  without  dismiss- 
ion of  the  common  law."2  In  a  later  chapter  on  "  The  An- 
cient Government  of  the  Staple,"  the  author  says  that  "the 
laws  and  ordinances  made  by  the  said  merchants  "  in  the 
staple  towns  "  were  called  staple  laws,"3  which,  as  we  have 
seen,  is  but  another  name  for  the  law  merchant. 

1  Lex  Mercatoria,  Chap.  XIV.    2  Lex  Mercatoria,  p.  303.    *Ibid.  p.  337. 
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The  controversy  between  the  admiralty  and  the  com- 
mon law  courts  for  jurisdiction,  which  culminated  during 
the  chief  justiceship  of  Lord  Coke,  elicited  several  publica- 
tions in  which  the  law  merchant  plays  a  prominent  part. 
Perhaps,  the  most  important  of  these  works  are  Godolphin's 
"View  of  Admiralty  Jurisdiction,"1  Zouch's  "  Jurisdiction 
of  the  Admiralty,"-  and  Prynne's  "Animadversions."3 

Godolphin  quotes  with  approval  the  statement  of  Sir 
John  Davies4  that  the  Law  Merchant  as  a  branch  of  the 
general  law  of  Nations  has  "  been  ever  admitted,  had,  re- 
ceived by  the  Kings  and  people  of  England,  in  causes  con- 
cerning merchants  and  merchandizes  and  so  is  become  the 
law  of  the  land  in  these  cases."  He  looks  upon  the  law 
merchant  as  "  a  law  of  England,  though  not  the  law  of 
England.''  Upon  this  point,  he  agrees  with  Lord  Coke 
and  treats  the  common  law  as  well  as  the  law  merchant  as 
two  distinct  but  constituent  elements  of  English  jurispru- 
dence. 

Zouch  calls  attention  to  the  fact  that  "  Sir  Edward 
Coke,  in  his  comment  upon  Littleton,  mentions  the  Law 
Merchant  as  a  Law  distinct  from  the  Common  Law  of 
England,"  adding,  "  And  so  doth  Mr.  Selden  mention  it  in 
his  Notes  upon  Fortescue.''  He  then  quotes  at  length  from 
Sir  John  Davies'  "Manuscript  Tract  touching  Imposi- 
tions,5 laying  especial  stress  upon  the  writer's  views,  prob- 
ably because  of  his  eminence  as  a  common  lawyer  and  of 
the  friendly  personal  relations  which  he  had  sustained 
with  Coke.  According  to  the  writer,  "  Both  the  common 
law  and  Statute  laws  of  England  take  notice  of  the  law 
merchant,  and  do  leave  the  causes  of  merchants  to  be  de- 
cided by  the  rules  of  that  law;  which  Law  Merchant,  as 
it  is  a  part  of  the  Law  of  Nature  and  Nations,  is  universal, 
and  one  and  the  same  in  all  countries  of  the  world." 
"Whereby,"  remarks  Dr.  Zouch,6  "  It  is  manifest  that  the 
causes  concerning  merchants  are  not  now  to  be  decided  by 

1  Published  1661.     See  pp.  126,  127. 

2  Prepared  for  publication  prior  to  1663,  but  first  published  in  1686. 

3  Published  in  1669. 

4  Davies  on  Impositions,  written  about  1600  and  first  published  1656. 
5As  Dr.  Zouch  refers  to  this  work  as  a  "  manuscript  tract,"  it  would 

appear  that   his  own  treatise   must  have  been  written  before  the  publica- 
tion of  "The  Impositions  "  in  1656.     6The  Jurisdiction  of  Admiralty,  89. 
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the  peculiar  and  ordinary  laws  of  every  country,  but  by 
the  general  laws  of  Nature  and  Nations.'*  Sir  John  Davies 
is  quoted  further  as  saying  :  "  That  until  he  understood  the 
difference  betwixt  the  Law  Merchant  and  the  Common 
Law  of  England,  he  did  not  a  little  marvel,  that  England, 
entertaining  traffick  with  all  nations  of  the  world,  having  so 
many  ports  and  so  much  good  shipping,  the  King  of  Eng- 
land being  also  Lord  of  the  Sea,  what  should  be  the  cause 
that,  in  the  books  of  the  Common  Law  of  England  there 
are  to  be  found  so  few  cases  concerning  merchants  or  ships: 
But  now  the  reason  thereof  was  apparent,  for  that  the 
Common  Law  of  the  Land  did  leave  those  Cases  to  be 
ruled  by  another  Law,  namely,  the  Law  Merchant,  which 
is  a  branch  of  the  Law  of  Nations." 

Prynne  points  to  this  absence  of  "  precedents  of  suits 
between  merchants  and  mariners  in  the  common  law  courts  " 
as  conclusive  evidence  that  those  courts  had  not  formerly 
claimed  jurisdiction  of  them,  and  declares  that  actions  for 
breach  of  maritime  contracts  had  always  been  "  brought  in 
the  Admiral's  Court,  and  there  tried,  judged  in  a  summary 
way,  according  to  the  laws  of  merchants  and  Oleron,  not 
in  the  King's  Courts  at  Westminster,  who  proceeded  only 
by  the  rules  of  the  Common  Law."1 

The  Law  of  Merchants  a  True  Body  of  Law. 

It  is  apparent,  we  submit,  from  the  foregoing  authori- 
ties, that  for  several  centuries  there  was  a  true  body  of  law 
in  England  which  was  known  as  the  law  merchant.  It  was 
as  distinct  from  the  law  administered  by  the  common  law 
courts,  as  was  the  civil  or  the  canon  law.  It  was  a  part 
of  the  unwritten  law  of  the  realm,  although  its  existence 
and  its  enforcement  had  been  recognized  and  provided  for 
by  statutes.  Until  the  Seventeenth  Century,  it  was  rarely 
referred  to  in  common  law  tribunals.  Courts  pepoudrous, 
staple  courts  or  courts  of  merchants,  the  admiral's  court  and 
the  Chancery  dealt  with  the  cases  which  were  subject  to  its 
rules.      During  the  seventeenth  century  staple  courts  ex- 

1  Prynne's  Animadversions,  83.  On  pp.  95,  96,  he  speaks  of  the  Ad- 
miral's Court  as  proceeding  according  to  the  "law  of  merchants,  Oleron 
and  the  civil  law,"  and  on  p.  102  he  refers  to  the  "civil  law,  of  merchants 
and  Oleron." 
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pired1  with  the  decay  of  the  staple  trade  ;  and  the  courts 
pepoudrous3  lost  much  of  their  importance.  Their  decisi- 
ons were  subject  to  review  by  common  law  judges,  who 
did  not  hesitate  to  pursue  towards  them  the  policy  which 
they  had  adopted  towards  the  admiralty,  of  limiting 
their  jurisdiction  within  the  narrowest  bounds,  and  of  entic- 
ing or  coercing  their  suitors  into  the  courts  of  common 
law. 

While  the  staple  courts  and  kindred  tribunals  were 
dying  out,  mercantile  cases  were  necessarily  finding  their 
way  into  the  common  law  courts.  How  should  the  com- 
mon law  judges  deal  with  them?  These  judges  were  not 
selected,  as  the  mayors  of  the  staple  had  been  chosen,  be- 
cause of  their  knowlege  of  the  law  merchant.  Nor  were 
the  common  law  jurors  taken  from  the  commonalty  of  mer- 
chants. It  became  necessary,  therefore,  in  a  case  involv- 
ing the  law  merchant,  to  prove  what  the  rule  of  that  law 
applicable  to  the  case  was,  unless,  indeed,  the  rule  were 
one  of  such  common  application,  that  the  judge  would 
take  judicial  cognizance  of  it.  In  other  words,  the  law 
merchant  "  was  proved  as  foreign  law  now  is.  It  was  a 
question  of  fact.  Merchants  spoke  to  the  existence  of  their 
customs  as  foreign  lawyers  speak  to  the  existence  of  laws 
abroad.  When  so  proved,  a  custom  was  part  of  the  law 
of  the  land."3  This  condition  of  things  existed  for  about 
a  century  and   a  half — from  the  appointment  of  Coke  as 

iCoke  intimates  that  the  only  staple  court  in  existence  when  he  wrote 
his  Fourth  Institute  was  that  "  holden  at  the  Wool  Staple  at  Westmin- 
ster." Fourth  Institute,  p.  237,  Prynne  says  "  the  Court  of  the  Mayor  of 
the  Staple  is  now  expired,"  Animadversions,  p.  175. 

2  It  is  rather  curious  that  these  courts  gained  a  new  lease  of  life  in  some 
of  the  American  Colonies.  In  1692  New  York  passed  an  act  "for  the 
Setling  of  Affaires  and  Marquets'  in  each  respective  City  and  County 
throughout  the  Province,"  which  provided  for  a  "  Governor  or  Ruler"  of 
each  fair  with  power  "To  have  and  to  hold  a  court  of  Py powder  together 
with  all  Liberlys  and  free  customs  to  such  appertaining,"  and  to  hear 
"  from  day  to  day  and  hour  to  hour,  from  time  to  time  all  Occasions 
plaints  and  pleas  of  a  Court  of  Pypowders  together  with  summons,  attach- 
ments, arrests,  issues,  fines,  redemptions  and  commodyties  and  other  rights 
whatsoever  to  the  same  Courts  of  Pypowder  any  way  appertaining. "  In 
1773,  these  provisions  were  extended  to  new  counties  and  to  additional 
fairs  and  markets  authorized  in  newly  settled  parts  of  the  colony.  The 
Colonial  Laws  of  New  York,  Vol.  1,  p.  296;  Vol.  5,  p.  589. 

3  Macdonell's  Introduction  to  Smith's  Mercantile  Law.     2d  ed.,  lxxxiii. 
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Lord  Chief  Justice  in  1606  to  the  accession  of  Lord  Mans- 
field in  17561. 

The  Law  Merchant  a  Body  of  Trade  Customs. 
During  this  second  period  in  the  development  of  the 
law  merchant,  the  term  loses  much  ol  the  definiteness 
which  characterized  it  during  the  first  period.  It  is  not 
employed  to  designate  a  well-known  body  of  legal  rules 
which  are  administered  in  certain  courts,  but  rather  those 
trade  usages  whose  existence  had  been  established  to  the 
satisfaction  of  the  regular  tribunals,  and  which  those  tribu- 
nals were  willing  to  enforce  in  cases  growing  out  of  mer- 
cantile disputes.  Of  this  period  Mr.  Scrutton  says2 : 
"  And  as  the  Law  Merchant  was  considered  as  custom,  it 
was  the  habit  to  leave  the  custom  and  the  facts  to  the  jury 
without  any  directions  in  point  of  law,  with  a  result  that 
cases  were  rarely  reported  as  laying  down  any  particular 
rule,  because  it  was  almost  impossible  to  separate  the 
custom  from  the  facts;3  as  a  result  little  was  done  towards 
building  up  any  system  of  Mercantile  Law  in  England." 

The  Law  Merchant  as  The  Law  of  All  Nations. 
Lord  Mansfield  was  dissatisfied  with  this  condition  of 
the  law  and  devoted  his  great  abilities  to  its  improvement. 
He  was  not  an  intense  partisan  of  the  common  law  like 
Coke,  nor  did  he  show  Holt's  hostility  to  the  innovations 
of  Lombard  Street.  On  the  other  hand,  he  was  a  thorough 
student  of  the  civil  law,  was  familiar  with  the  writings  of 
foreign  jurists  and  was  in  hearty  sympathy  with  the  desire  of 
merchants  and  bankers  for  the  judicial  recognition  of  their 
customs  and  usages.  We  are  told4  that  "  he  reared  a  body  of 
special  jurymen  at  Guildhall,  who  were  generally  retained  in 
all  commercial  cases  to  be  tried  there.  He  was  on  terms  of 
familiar  intercourse  with  them,  not  only  conversing  freely 
with  them,  but  inviting  them  to  dine  with  him.     From  them 

1  Ibid.     Scrutton,  Elements  of  Mercantile  Law,  Chap.  I. 

2  Scrutton,  Elements  of  Mercantile  Law,  Chap.  I. 

3  An  excellent  illustration  of  this  is  afforded  by  the  Bank  of  England 
v.  Newman.  Ld.  Raymond,  442  (1699).  Lord  Holt  told  the  jury  that  when 
a  person  sold  a  note  payable  to  bearer,  without  indorsing  it,  he  did  not  be- 
come liable  to  the  buyer  ;  but  the  jury  found  a  verdict  against  the  seller 
who  had  not  indorsed  the  note. 

*  Campbell's  "  Lives  of  the  Chief  Justices."     Vol.  2,  407,  note. 
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he  learned  the  usages  of  trade,  and  in  return  he  took  great 
pains  in  explaining  to  them  the  principles  of  jurisprudence 
by  which  they  were  to  be  guided."1 

He  discovered  that  the  usages  and  customs  of  merchants 
were  in  the  main  the  same  throughout  Europe.  When  a 
mercantile  case  came  before  him,  he  sought  to  discover  not 
only  the  mercantile  usage  which  was  involved,  but  the  legal 
principle  underlying  it.  It  was  this  habit  which  called  forth 
the  off-quoted  eulogium  of  his  disciple  and  colleague,  Mr. 
Justice  Buller :  "The  great  study  has  been  to  find  some 
certain  general  principle,  not  only  to  rule  the  particular 
case  under  consideration,  but  to  serve  as  a  guide  for  the 
future.  Most  of  us  have  heard  those  principles  stated 
reasoned  upon,  enlarged,  and  explained  till  we  have  been 
lost  in  admiration  of  the  strength  and  stretch  of  the  human 
understanding." 

Lord  Mansfield's  methods  are  admirably  illustrated,  as 
Mr.  Scruttan  has  pointed  out,  in  the  leading  case  of  Luke  v. 
Lyde.2  The  question  at  issue  was,  what  freight  must  be 
paid  by  a  shipper,  in  case  of  loss.  Lord  Mansfield  felt  quite 
certain,  at  the  trial,  of  the  proper  answer  to  be  given,  but 
"  he  was  desirous  to  have  a  case  made  of  it,  in  order  to 
settle  the  point  more  deliberately,  solemnly  and  notoriously; 
as  it  was  of  so  extensive  a  nature  ;  and  especially,  as  the 
maritime  law  is  not  the  law  of  a  particular  country,  but  the 
general  law  of  nations:  '  non  erit  alia  Romce,  alia  Athenis; 
alia  nunc,  alia  posthac  :  sed  et  apud  omnes  gentes  et  omni  tem- 
pore, una  eademque  lex  obtinebit.'  ''  After  thus  stating  his 
reasons  for  reserving  the  case  for  the  formal  opinion  of  the 
court,  he  proceeds  to  lay  down  the  legal  principles  which 
must  rule  the  case.  The  chief  sources  of  these  principles 
are  the   Rhodian  laws,  the  consolato  del  Mare,  the  laws  of 

1  Not  infrequently  were  the  verdicts  of  these  mercantile  juries  upset  by 
Lord  Mansfield.  In  Grant  v.  Vaughan,  3  Burr,  1516  (1764)  the  Chief 
Justice  left  to  a  special  jury  the  question  whether  a  check  payable  to  bearer 
was  "  in  fact  and  practice  negotiable."  The  jury  found  it  was  not. 
Whereupon,  Lord  Mansfield  and  his  colleagues  Justices  Wilmot  and  Yates 
set  aside  the  verdict.  The  Chief  Justice  said  he  thought  he  was  leaving 
to  the  jury  "a  plain  fact  upon  which  they  could  have  no  doubt,"  but  upon 
further  consideration,  he  had  reached  the  conclusion  that  he  ought  not  to 
have  left  the  question  to  them,  "  for  it  is  a  question  of  law  whether  a  bill 
or  note  is  negotiable  or  not,  and  it  appears  in  the  books  that  these  notes 
(checks  to  bearer)  are  by  law,  negotiable." 

2  2  Burrows  882.  (1759). 
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Oleron  and  Wisby,  the  Ordinances  of  Louis  XIV.  and 
various  treatises  on  the  law  merchant,  and  the  usages  and 
customs  of  the  sea.  It  was  from  such  sources,  and  from 
the  current  usages  of  merchants,  that  he  undertook  to  de- 
velop a  body  of  legal  rules,  which  should  be  free  from  the 
technicalities  of  the  common  law,  and  whose  principles 
should  be  so  broad  and  sound  and  just,  as  to  commend 
themselves  to  all  courts  in  all  countries.  This  conception 
of  the  law  merchant,  as  a  branch  of  the  jus  gentium,  was  not 
original  with  Lord  Mansfield.  It  had  found  frequent  ex- 
pression, in  former  centuries,  as  the  extracts  which  we  have 
given  above  clearly  disclose.  The  important  fact  is  that 
the  chief  justice  of  the  King's  Bench — the  official  head  of 
the  common  law  bench  and  bar — should  devote  his  great 
energies  to  the  development  of  a  body  of  legal  rules  which 
should  rest  not  on  common  law  principles,  but  upon  the 
principles  "  which  commercial  convenience,  public  policy 
and  the  customs  and  usages  of "  merchants  had  "  contributed 
to  establish,  with  slight  local  differences,  over  all  Europe."1 
It  is  this  cosmopolitan  character  of  the  law  merchant,  to 
which  Lord  Blackburn  referred  in  the  following  passage, 
taken  from  one  of  his  great  opinions  :  "  There  are  in  some 
cases,  differences  and  peculiarities  which  by  the  municipal 
law  of  each  country  are  grafted  on  it,  but  the  general  rules 
of  the  law  merchant  are  the  same  in  all  countries.  *  *  * 
We  constantly  in  English  courts,  upon  the  question  what 
is  the  general  law,  cite  Pothier,  and  we  cite  Scotch  cases 
when  they  happen  to  be  in  point ;  and  so  in  a  Scotch  case 
you  would  cite  English  decisions  and  cite  Pothier  or  any 
foreign  jurist,  provided  they  bore  upon  the  point."2 

The  Law  Merchant  of  To-Day. 
Lord  Mansfield's  habit,  of  applying  the  principles  of  the 
law  merchant  to  the  decision  of  cases,  brought  in  the  com- 
mon law  courts,  has  been  followed  for  a  century  and  a  half 
by  English  and  American  judges.  The  result  has  been  an 
extensive  amalgamation  of  the  rules  of  the  law  merchant 
with  those  of  the  common  law.  These  two  bodies  of  rules 
no  longer  stand  apart,  as  they   did    three   centuries  ago. 

1  Judge  Story  in  2  Gallison  (U.  S.  Circuit  Court)  398,  472  (1815). 

2  McLean  v.  Clydesdale  Bank,  9  App.  Cases,  pp.  95,  105  (1883). 
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Each  has  been  modified  by  the  other  and,  to  a  great 
extent,  has  lost  its  separate  identity.  And  yet  it  is  not 
difficult  to  point  out  rule  after  rule,  which  has  come  into 
English  jurisprudence  from  the  law  merchant,  and  which 
retains  the  characteristic  features  which  it  possessed,  when, 
centuries  ago,  it  was  unknown  to  common  law  tribunals 
and  was  enforced  only  in  merchants'  courts — the  courts 
pepoudrous,  the  staple  courts  and  the  like — or  in  the  court 
of  chancery. 

Let  us  consider  very  briefly  three  of  these.  The  first 
two  are  stated  by  Sir  John  Davies,  in  his  work  On  Imposi- 
tions, from  which  we  have  made  several  quotations.  After 
declaring  that  the  law  merchant  and  the  laws  of  the  sea 
"admit  of  divers  things  not  agreeable  to  the  common  law 
of  the  realm,"  he  gives  these  instances  :  "  First,  If  two  mer- 
chants be  joint  owners,  or  partners  of  merchandizes,  which 
they  have  acquired  by  a  joint  contract,  the  one  shall  have 
an  action  of  account  against  the  other,  Secundum  Legem 
Mercatoriam,  but  by  the  rule  of  the  common  law,  if  two 
men  be  jointly  seized  of  other  goods,  the  one  shall  not  call 
the  other  to  account  for  the  same."1  The  distinction  between 
the  rights  and  powers  of  partners  over  firm  property  on  the 
one  hand,  and  the  rights  and  powers  of  tenants  in  common 
on  the  other,  is  still  due  to  the  fact,  that  the  former  have 
their  origin  in  the  ancient  law  merchant,  the  latter  in  the 
equally  ancient  common  law.2  Second,  If  two  merchants 
have  a  joint  interest  in  merchandizes,  if  one  die,  the  sur- 
vivor shall  not  have  all,  but  the  executor  of  the  party 
deceased,  shall  by  the  Law-merchant  call  the  survivor  to 
an  account  for  the  moiety,  whereas  by  the  rule  of  the  com- 
mon law,  if  there  be  two  joint  tenants  of  other  goods,  the 
survivor  per  jus  accrescendi  shall  have  all."  This  doctrine 
of  non-survivorship  among  partners  has  been  referred  to, 
at  times,  as  resting  on  a  rule  of  equity,3  but  there  is  abun- 
dant proof  of  its  origin  in  the  law-merchant.  In  a  note  to 
a  case  decided  by  the  Common  Pleas  in  the  year  1611,  it  is 
said  :  "  It  was  agreed  by  all  the  justices  that  by  the  Law  of 
Merchants,  if  two  Merchants    join    in   trade,    that   of   the 

1  Quoted  in  Zouch's  "Jurisdiction  of  Admiralty,"  128. 

2  That  this  distinction  is  one  of  practical  importance  to-day  is  shown  by 
Preston  v.  Fitch,  137  N.  Y.  41  ;  33  N.  E.  77  (1893). 

3  Lord  Thurlow  in  Lyster  v.  Dolland  1  Ves.  Jr.  at  p.  434  (i792)- 
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increase  of  that,  if  one  die,  the  others  shall  not  have  the 
benefit  by  survivour."1  A  similar  statement  was  made  by 
Lord  Keeper  North,  in  a  chancery  case  decided  in  1683  : 
"  The  custom  of  merchants  is  extended  to  all  traders  to 
exclude  survivorship."3  If  any  doubt  remains  as  to  the 
origin  of  this  doctrine  it  ought  to  be  dispelled  by  the 
following  extract  from  the  Laws  of  Oleron :  "  If  two 
vessels  go  a  fishing  in  partnership,  as  of  mackerels,  herrings 
or  the  like,  and  do  set  their  nets,  and  lay  their  lines  for 
that  purpose,  *  *  *  and,  if  it  happen,  that  one  of  the 
said  vessels  perish  with  her  fishing  instruments,  and  the 
other  escaping,  arrive  in  safety,  the  surviving  relations  or 
heirs  of  those  that  perished,  may  require  of  the  other  to 
have  their  part  of  the  gain,  and  likewise  of  their  fish  and  fish- 
ing instruments,  upon  the  oaths  of  those  that  are  escaped."3 
The  third  rule,  to  which  we  would  refer,  is  that  relat- 
ing to  the  right  of  stoppage  in  transitu.  How  much  doubt 
formerly  surrounded  the  origin  of  this  rule,  is  apparent  from 
the  following  language  of  Lord  Abinger,  Chief  Baron  of  the 
Exchequer:  "  In  courts  of  equity  it  has  been  a  received 
opinion  that  it  was  founded  on  some  principle  of  common 
law.  In  courts  of  law  it  is  just  as  much  the  practice  to  call 
it  a  principle  of  equity,  which  the  common  law  has 
adopted."4  The  learned  judge  then  traces  the  course  of 
judicial  decision  upon  this  topic,  and  reaches  the  conclusion 
that  the  earliest  reported  cases  were  based  neither  on  prin- 
ciples of  equity  nor  of  common  law,  but  on  the  usages  of 
merchants.  This  conclusion  has  been  approved  by  Lord 
Blackburn,5  and  by  Lord  Justices  Brett  and  Bowen 
"  The  doctrine  as  to  stoppage  in  transitu?'  said  Lord  Jus- 
tice Brett,  "  is  not  founded  on  any  contract  between  the  par- 
ties ;  it  is  not  founded  on  any  ethical  principle;  but  it  is 
founded  upon  the  custom  of  merchants.  The  right  to 
stop  in  transitu  was  originally  proved  in  evidence  as  a  part 
of  the  custom  of  merchants;  but  it  has  afterwards  been 
adopted   as   a    matter   of    principle,    both    at    law   and    in 

1  Hammond  v.  Jethro,  2  Brownlow  99,  note. 

2  Jeffreys  v.  Small,  1  Vern.  217. 

3  Laws  of  Oleron,  by  Guy  Meige,  chap,  xxvii.  This  appears  as  chap, 
xxv  of  the  Laws  of  Oleron,  as  they  are  printed  in  the  Appendix  to 
Godolphin's  View  of  Admiralty  Jurisdiction.      1661. 

4  Gibson  v.  Carruthers,  8  M.  &  W.  321,  338  (1841). 
•'  Blackburn  on  Sales  (2d  ed.)  317,  et  seq. 
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equity.''1  In  the  same  case,  Lord  Justice  Bowen  expressed 
himself  as  follows:  "The  right  of  stoppage  in  transitu  is 
founded  upon  mercantile  rules,  and  is  borrowed  from  the 
custom  of  merchants ;  from  that  custom  it  has  been  en- 
grafted upon  the  law  of  England.  *  *  *  This  doctrine 
was  adopted  by  the  Court  of  Chancery,  and  afterwards 
adopted  by  the  Courts  of  Common  Law.''2 

The  Law  Merchant  and  the  Court  of  Chancery. 

It  is  not  strange  that  the  doctrine  of  stoppage  in  transitu 
and  the  doctrine  of  non-survivorship  among  partners 
make  their  first  appearance,  as  far  as  reported  cases  are 
concerned,  in  the  Court  of  Chancery.  We  have  seen  that 
Malynes,  writing  early  in  the  Seventeenth  Century,  declared 
that  "  merchants'  causes  are  properly  to  be  determined  in 
the  chancery  *  *  *  for  the  customs  of  merchants  are 
preserved  chiefly  by  the  said  Court."3  While  the  various 
forms  of  merchants'  courts  were  in  active  operation,  mer- 
chants rarely  needed  to  resort  to  the  regular  tribunals  of  the 
realm.  But  as  those  courts  died  out,  during  the  latter  part 
of  the  sixteenth  and  the  early  part  of  the  seventeenth  cen- 
tury, mercantile  disputes  had  to  be  brought  either  in  the 
common  law  courts  or  the  court  of  chancery.  After  Lord 
Bacon's  victory  over  Lord  Coke,  the  jurisdiction  of  chan- 
cery became  very  extensive,  and  merchants  were  abie  to 
bring  many  of  their  disputes  before  that  tribunal  for  adju- 
dication. All  the  traditions  of  this  court  favored  the  rec- 
ognition of  the  law  merchant.  As  early  as  1473  the  chan- 
cellor had  declared  that  alien  merchants  could  come  before 
him  for  relief,  and  there  have  their  suits  determined  "  by 
the  law  of  nature  in  chancery  *  *  *  which  is  called  by 
some  the  law  merchant,  which  is  the  law  universal  of  the 
world."4 

Naturally,  therefore,  many  of  the  rules  of  the  law  mer- 
chant have  come  into  English  jurisprudence  through  the 
Court  of  Chancery.  Not  a  few  of  them  are  looked  upon  as 
the  creatures  of  equity,  when  in  fact  they  are  the  oSspring 
of   the   law    merchant,    which    chancery    has    deliberately 

adopted. 

Francis  M.  Burdick. 

1  Kendal  v.  Marshal,  11  Q.  B.  D.  356,  364.     2  Ibid,  at  p.  368. 

3  Lex  Mercatoria  p.  303.     4  Cited  in  Blackburn  on  Sales  (2d  ed.)  318. 
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NOTES. 


Publication  of  Photograph  as  an  Advertisement. — In  the  present 
number  of  this  Review  Judge  O'Brien,  of  the  New  York  Court 
of  Appeals,  defends  the  decision  of  that  court  denying  any  remedy, 
so  long  as  the  publication  is  not  libellous,  to  a  girl  whose  pho- 
tograph had  been  used  as  an  advertisement  without  her  consent. 
Roberson  v.  Folding  Box  Co.  171  N.  Y.  538.  When  the  defendant's 
demurrer  was  overruled  in  the  lower  court  (64  App.  Div.  30),  we  com- 
mended the  decision  (see  1  Columbia  Law  Review,  491)  ;  and,  with 
due  deference  to  the  learned  Judge,  are  still  inclined  to  the  same  view. 

The  feeling  that  everyone  has  a  right  to  a  certain  amount  of  privacy 
in  his  life  is  widespread.  As  to  the  extent  of  the  right,  however,  this 
feeling  is  very  indefinite.  A  right  as  extensive  as  that  said  by  Chief 
Judge  Parker  to  have  been  claimed  in  the  Roberson  case,  a  "right  to 
pass  through  this  world,  if  a  man  wills,  without  having  his  picture 
published,  his  business  enterprises  discussed,  his  successful  experi- 
ments written  up  for  the  benefit  of  others,  or  his  eccentricities  com- 
mented upon,"  would  be  more  than  the  public  would  admit.  It  would 
be  a  very  unsocial  right.  Everyone  claims  an  antagonistic  right  to 
know  some  things  about  his  fellows,  things  which  are  important  for 
him  to  know  politically,  or  in  connection  with  business,  and  other 
things  which  interest  him  with  merely  a  human  interest.  The  line 
between  the  things  which  the  individual  has  a  right  to  keep  to  himself, 
and  those  in  which  society  may  have  a  legitimate  interest,  is  yet  to  be 
drawn  ;  it  is  a  question  of  conflicting  claims,  and  public  opinion  has 
not  settled  whether  a  newspaper  has  a  right  to  print  an  account  of  a 
wedding  with  a  picture  of  the  bride,  and  whether  one  private  citizen 
can  take  a  snapshot  photograph  of  another  for  his  own  amusement. 
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But  there  is  a  great  difference  between  publishing  a  person's 
photograph  for  the  satisfaction  of  social  curiosity,  and  publishing  it 
as  an  advertisement.  In  the  former  case  privacy  conflicts  with  asocial 
claim,  a  right  akin  to  freedom  of  thought  and  speech  ;  in  the  latter, 
privacy  is  made  to  yield  to  the  claim  of  another  individual  to  make 
commercial  profit.  This  difference  is  the  foundation  of  the  prevailing 
public  belief  that  in  the  Roberson  case  there  was  a  right  invaded, 
whether  the  courts  recognize  such  a  right  or  not. 

There  being  an  injury,  is  there  any  remedy,  or  is  the  law  at  fault  ? 
The  Court  of  Appeals  has  taken  the  latter  view,  suggesting  remedial 
legislation.  The  reasons  for  refusing  a  remedy  are,  that  otherwise  a 
flood  of  litigation  would  ensue,  and  that  a  court  of  equity  has  no  juris- 
diction except  where  property  is  concerned.  The  first  objection  would 
be  considerable,  if  a  decision  for  the  plaintiff  would  have  established 
an  indefinite  right  of  privacy,  a  general  right  to  be  let  alone.  But 
that  result  would  not  necessarily  follow,  because  the  present  case  rests 
on  narrower  principles,  as  already  shown.  In  regard  to  the  second 
point,  if  a  property  basis  really  is  necessary  for  equity  jurisdiction,  it 
is  no  great  stretch  of  legal  ideas  to  say  that  everyone  has  a  property 
right  in  his  own  form,  as  was  urged  by  Rumsf.y,  J.,  in  the  lower  court. 
Its  value  as  property  is  proved  by  the  use  made  of  it  in  the  case  in 
hand.  When  the  description  of  property  kept  in  private  is  an  invasion 
of  the  owner's  property  rights,  Prince  Albert  v.  Strange  ( 1849)  2  De  G. 
&  Sm.  652,  1  McN.  &  G.  25,  the  reproduction  of  a  person's  features 
for  advertisement  would  seem  no  less  so.  But  it  may  even  be  questioned 
whether  a  property  basis  is  necessary.  In  reading  Gee  v.  Pritchard 
(1818)  2  Swanst.  402,  and  Prince  Albert  v.  Strange,  supra,  one  cannot 
but  feel  that  the  real  object  of  the  courts  in  granting,  as  well  as  of  the 
plaintiff  in  asking,  the  injunctions  was  to  protect  privacy,  and  the  use 
of  property  rights  as  a  ground  of  jurisdiction  was  merely  a  fiction. 
"Privacy  is  the  right  invaded, "  said  Lord  Chancellor  Cottenham 
(1  McN.  &  G.  47),  and  the  right  of  preventing  publication  altogether 
was  considered  at  least  as  important  as  the  right  to  the  profits  of  pub- 
lication. It  would  not  be  a  greater  step  than  has  been  taken  at  other 
times,  to  cast  off  the  fiction  of  protecting  property  and  in  terms  protect 
the  more  personal  right. 

The  conservatism  of  the  decision  expresses  the  court's  belief  that 
society  has  reached  a  state  where  law  must  progress  by  legislation  ; 
but  the  general  adverse  criticism  it  has  received  indicates  an  opposing 
belief  in  Sir  Henry  Maine's  generalization,  that  between  the  periods  of 
fiction  and  legislation  there  is  another  agency  in  the  growth  of  the  law, 
namely,  equity. 

Municipal  Regulation  of  Street  Railway  Rates. — Some  light 
is  thrown  by  the  United  States  Supreme  Court,  in  its  decision  in  the 
case  of  the  City  of  Detroit  v.  The  Detroit  Citizens  Street  Railway  Co. 
(1902),  22  Sup.  Ct.  410,  on  what  constitutes  a  contract  as  to  rates 
between  a  municipal  corporation  and  a  street  railway  company,  the 
power  of  the  city  to  affect  that  contract  by  ordinances  ordering  re- 
ductions in  rates  and  provision  of  free  transfers,  and  the  remedies 
which  may  be  pursued  by  the  company  in  the  defense  of  its  rights. 
While  based  strictly  on  a  particular  state  of  facts,  the  decision  may, 
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nevertheless,  be  of  some  assistance  in  determining  the  validity  of 
similar  and  not  infrequent  efforts  by  municipal  corporations  to  lower 
street  railway  fares. 

In  the  case  in  question,  the  company  asked  for  an  injunction  for- 
bidding the  enforcement  of  such  ordinances.  The  request  for  equi- 
table relief  was  based  on  the  embarrassing  consequences  which  would 
attend  an  effort  in  good  faith  by  the  company  to  act  on  its  belief  that 
the  ordinances  were  invalid.  Continuous  demands  by  persons  who 
wished  to  travel  at  reduced  rates  would  doubtless  be  followed  by 
their  continuous  expulsion.  Numerous  breaches  of  the  peace 
would  result.  Suits  to  enforce  the  alleged  rights  of  the  public  would 
be  numerous.  Innumerable  penalties  provided  by  the  ordinances 
would  be  incurred.  The  financial  standing  of  the  company  would 
be  impaired  and  a  new  loan  fail — to  the  company's  irreparable  loss. 
The  decision  of  the  Supreme  Court  to  grant  equitable  relief  in  this 
case  is  hardly  a  fair  subject  for  criticism,  since  it  rests  largely  on  the 
fact  that  no  objection  has  been  made  by  the  defendants  at  any  stage 
of  the  proceedings  to  this  form  of  relief,  provided  the  plaintiff  be  en- 
titled to  any;  and  the  force  of  the  precedent  is  expressly  limited  to 
exactly  similar  cases. 

The  power  of  the  Legislature  of  Michigan  to  authorize  the 
municipal  corporation  to  contract  as  to  rates  of  fare  in  such  a  way  as 
to  bind  future  common  councils  during  a  specified  period  seems  clear. 
Walla  Walla  v.  Walla  Walla  Water  Co.  (1898),  172  U.  S.  1,  9;  Free- 
port  Water  Co.  v.  Freeport,  (1901),  180  U.  S.  587.  The  power  of  the 
legislature  itself  to  regulate  fares  is  not  in  dispute.  Munn  v.  ///. 
(1876),  94  U.  S.  155;  Buffalo,  etc.,  Co.  v.  Buffalo,  etc.,  R.  Co., 
(1888),  in  N.  Y.  132.  To  exempt  a  carrier  from  this  control,  the 
terms  of  the  exemption  must  be  unmistakable,  C,  B.  cV  Q.  R.  Co. 
v.  Iowa  (1876)  94  U.  S.  132;  and  a  municipal  corporation  has  no 
power  to  make  a  contract  with  a  street  railway  which  will  prevent  the 
legislature  from  regulating  rates  of  fare.  Indianapolis  \.  Navin  (1898), 
151  Ind.  139.  The  question  is,  therefore,  reduced  to  this:  Where 
the  company  has  built  under  a  statute  authorizing  construction 
"under  such  regulations  and  upon  such  terms  and  conditions  as  the 
[municipal]  authorities  may  from  time  to  time  prescribe,"  provided 
the  permission  of  the  municipality  has  been  obtained  and  an  agree- 
ment made  as  to  rates,  is  such  an  agreement  a  contract  which  subse- 
quent municipal  ordinances  cannot  impair?  This  question  the 
court  answers  in  the  affirmative.  A  fair  construction  of  the  language 
of  the  statute  seems  to  support  the  decision.  The  above  quotation 
from  the  statute  appears  to  refer  to  those  necessary  regulations  of 
street  railway  traffic  in  connection  with  the  health  and  comfort  of 
passengers,  the  necessity  for  which  cannot  be  foreseen.  It  is  hardly 
likely  that  the  legislature  intended  to  place  within  the  power  of  every 
municipal  council  the  complete  control  of  the  earnings  of  the  com- 
pany and  the  basis  of  its  existence. 


Duty  of  Carrier  to  Protect  Passenger  from  Ill-Trkatment  by 
Its  Servants. — The  recent  case  of  McLeod  v.N.Y.,  C. ,  &  St.  L.  Ry. 
Co.  (1902)  72  App.  Div.  116,  serves  to  show,  if  it  cannot  correct,  an 
error  into  which  the  Court  of  Appeals  of  New  York  seems  to  have 
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fallen,  with  regard  to  the  liability  of  a  carrier  of  passengers  for  torts 
inflicted  by  its  servants. 

There  are  two  radically  different  points  of  view  from  which  this 
question  may  be  considered.  If  the  liability  of  the  carrier  for  its  agents' 
injuries  to  passengers  is  to  rest  upon  the  ordinary  doctrine  of  master 
and  servant,  then  the  carrier  is  liable  only  for  such  wrongs  as  are  done 
in  the  course  of  the  servant's  employment.  All  wilful  and  malicious 
acts  of  the  servant  naturally  are  not  within  such  course  ;  and  for  them 
the  carrier  would  not  have  to  pay.  The  other  and  more  advanced 
view  is  that  the  carrier  is  liable  absolutely  for  all  injuries  inflicted  on 
a  passenger  by  any  servant,  upon  the  idea  that  the  carrier  is  under  an 
absolute  duty  to  the  passenger  to  carry  him  to  his  journey's  end  in 
safety.  In  England,  the  old  theory  is  still  adhered  to.  See  Seymour 
v.  Greenwood  (i 86 1)  7  H.  &  N.  355  ;  Lowe  v.  G.  N.  Ry.  (1893)  62 
L.  J.  Q.  B.  524.  Consequently,  a  wilful  false  arrest  caused  by  a 
ticket-seller,  Poulton  v.  Ry.  Co.  (1867)  L.  R.  2  Q.  B.  534,  or  the  wil- 
ful assault  of  a  guard,  Ry.  Co.  v.  Broom  (185 1)  6  Ex.  314,  are  not 
actionable.  And  in  Poulton  v.  Ry.  Co.  supra,  Blackburn,  J.,  distin- 
guishes Goffv.  G.  N.  Ry.  Co.  (1861)  3  E.  &  E.  672.  on  the  point  that 
there  the  railway  was  authorized  by  statute  to  arrest  in  such  a  case  as 
there  presented,  so  the  servant,  in  arresting,  acted  "within  the  scope." 
In  this  country,  for  a  number  of  years,  the  tendency  has  been  to  base 
the  carrier's  liability  on  the  broader  ground  above  named.  And  this 
is  forced  upon  our  attention  by  the  cases  holding  a  carrier  liable  for 
the  conductor  kissing  a  passenger,  Craker  v.  R.  R.  (1875)  36 
Wis.  657;  for  the  conductor  insulting  a  passenger,  Goddardv.  R.  R.  Co. 
(1869)  57  Me.  202  ;  for  the  conductor  wilfully  assaulting  a  passenger, 
R.  R.  Co.  v.  Flexman  (1882)  103  111.  546  ;  Bryant  v.  Rich  (1870)  106 
Mass.  180.  The  same  principle  is  laid  down  in  Steamboat  Co.  v. 
Brockett  (1886)  121  U.  S.  637;  R.  R.  Co.  v.  /opes  (1891)  142  U.  S. 
18.  In  the  latter  case  the  defendant  was  not  liable  because  the  conduc- 
tor, in  shooting  the  passenger,  acted  in  self-defense.  In  Peavey  v.  Ga. 
R.  R.  Co.  (1888)  81  Ga.  485,  the  company  was  held  not  liable  where 
the  plaintiff,  by  repeated  insults,  goaded  the  conductor  into  an  assault  ; 
but  the  contrary  is  held  in  Danielle.  Ry.  Co.  (1895)  117  N.  C.  592. 
It  is  obvious  that  in  not  one  of  the  above  cases,  by  any  stretch  of  the 
imagination,  could  the  servant  be  considered  as  acting  within  the 
course  of  his  employment,  and  so,  in  most  of  those  decisions  we  find 
the  carrier's  liability,  in  this  respect  stated  to  be  absolute,  and  to  rest 
on  no  rule  of  respondeat  superior. 

In  Weed  v.  Panama  R.  R.  (1858)  17  N.  Y.  362,  the  Court  an- 
nounced its  adherence  to  the  American  rule  (as  we  may  venture  to 
call  it)  by  holding  the  defendant  liable  for  the  wilful  delay  of  a  train 
by  its  conductor.  But  in  Isaacs  v.  R.  R.  Co.  (187 1)  47  N.  Y.  122, 
a  wilful  assault  of  the  conductor  was  held  not  actionable,  because  it 
was  not  an  act  within  the  course  of  that  servant's  employment.  In 
Stewart  v.  R.  R.  Co.  (1882)  90  N.  Y.  588,  however,  the  Isaacs  Case 
is  overruled  by  a  direct  decision  that  for  the  wilful  assault  of  a  street- 
car driver  upon  a  passenger,  the  company  is  responsible  ;  and  the 
broad  doctrine  is  therein  laid  down,  in  such  terms  as  seemingly  to 
bind  the  court  in  future  cases.  But  in  Hamel  v.  Ferry  Co.  (1889)  6 
N.  Y.  Supp.   102  :  aff.  in  125  N.  Y.  707,  it  was  properly  held  that 
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the  servant's  motives  and  purpose  were  immaterial,  but,  inconsistently, 
the  court  adds,  provided  he  was  acting  within  the  scope  of  his  em- 
ployment. Real  discord,  however,  came  with  Dzcinelle  v.  R.  R. 
(1890)  12c  N.  V.  117,  where,  a  judgment  of  nonsuit,  in  an  action 
based  on  a  wilful  assault,  .was  reversed,  for  that  it  should  go  to  the 
jury  on  whether  the  gate-keeper  was  acting  within  the  scope  of  his  em- 
ployment. The  way  being  paved,  it  was  easy,  in  Mulligan  v.  R.  R. 
(1S92)  129  N.  V.  506,  to  hold  that  the  arrest  of  plaintiff  by  a  ticket- 
seller,  who  suspected  him  of  being  a  party  wanted  by  the  police,  was 
not  within  the  scope  of  his  employment,  as  his  motives  were  to  benefit 
the  State.  The  dissent  of  Earl  and  Finch,  JJ.,  apparently,  had  some 
effect,  for  in  Pahncn 'v.  Man.  El.  R.  R.  (1892)  133  N.  Y.  261,  where 
the  ticket-seller  seized  the  plaintiff,  whom  he  suspected  of  passing  a 
counterfeit  coin  for  her  ticket,  the  company  was  held  responsible,  in 
that  here  the  servant  acted  for  his  master,  and  not  the  State.  Deliver- 
ing the  opinion  of  the  Court,  Gray,  ].,  seems  to  say  that,  in  the  case 
of  a  carrier,  the  scope  of employment  of  any  servant  is  wider,  when  it 
comes  to  treatment  of  a  passenger,  than  in  any  other  case.  The  doc- 
trine of  these  two  cases  seems  utterly  irreconcilable  with  either  the 
English  or  the  American  rule. 

In  McLeod  v.  R.  R.  {supra)  the  plaintiff  was  taken  from  the  train 
by  the  road's  detective,  on  suspicion  of  theft,  the  conductor  refusing 
to  interfere.  The  court  (Van  Brunt,  P.  J.,  dissenting)  holds  the 
defendant  liable,  as  the  delendant's  contract  safely  to  carry  the  plain- 
tiff to  the  agreed  destination  was  violated.  From  Goddard  v.  R.  R. 
Co.  supra,  the  court  quotes  approvingly,  and  adds  :  "The  rule  reliev- 
ing a  master  from  liability  for  an  injury  caused  by  his  servant,  when 
not  acting  within  the  scope  of  his  employment,  does  not  apply,  even 
though  it  be  maliciously  inflicted,  as  between  a  common  carrier  of 
passengers  and  a  passenger."  The  same  doctrine  has  been  enunciated 
in  the  Fourth  Department  in  Wells  v.  Ar.  Y.  C.  R.  R.  (1898)  25  App. 
Div.  365.  These  decisions  of  the  lower  court  are  of  weight.  A  fur- 
ther circumstance  is  that  in  New  York  the  duty  of  the  carrier  to  pro- 
tect a  passenger  from  misbehavior  of  fellow-passengers  is  recognized. 
Putnam  v.  R.  R.  Co.  (1873)  55  N-  Y.  108.  A  fortiori  the  duty  to 
protect  from  the  violence  of  its  own  employees  should  be  enforced. 
Goddard  v.  R.  R.  Co.  supra. 


Duty  of  Depositor  to  Examine  Pass-Book. — The  loss  arising 
from  the  payment  of  a  forged  or  altered  check  must,  as  between  the 
bank  and  the  depositor,  fall  primarily  upon  the  former,  as,  by  a  well- 
settled  rule,  it  pays  at  its  peril.  The  use  of  the  pass-book  and  the 
practice  of  returning  the  vouchers  to  the  depositor  have,  however, 
given  rise  to  the  question  whether  he  may  not  be  under  some  duty 
to  examine  these  evidences  of  his  account.  The  existence  and  ex- 
tent of  such  a  duty  have  been  well  defined  by  the  Court  of  Appeals 
of  New  York  in  the  recent  case  of  Crilten  v.  Chemical  National  Bank 
(1902)  171  N.  Y.  219,  which  has  completed  the  transformation  of 
the  New  York  law  on  this  subject.  In  Weisser  v.  Denison  (1854) 
10  N.  Y.  68,  it  had  been  held  that  the  bank-bonk  was  merely  an  ac- 
count stated,  and  that  the  neglect  of  the  depositors  to  examine  it 
would  operate  only  to  cast  on  him   the    burden  of  proving  it  to  be 
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incorrect.  That  he  was  under  a  duty  to  examine  it  was  expressly 
denied,  and  it  was  decided  that  he  incurred  no  liability  for  checks 
forged  by  his  agent.  This  doctrine,  though  cited  with  approval  in 
Welsh  v.  German  American  Bank  (1878)  73  N.  Y.  424,  was  quali- 
fied in  Frank  v.  Chemical  Nat.  Bank  (1881)  84  N.  Y.  209,  and  is 
now  wholly  repudiated  by  Critten  v.  Chemical  Nat.  Bank,  supra.  Here 
the  depositor's  clerk  altered  genuine  checks  which  were  paid  by  the 
bank.  The  depositor  entrusted  the  examination  of  the  pass-book 
to  the  same  clerk,  and  it  was  held  that  his  failure  to  discover  the 
fraud  exonerated  the  bank  from  liability  for  subsequent  checks. 
"The  duty  of  a  reasonable  verification  of  the  returned  checks,"  as 
it  is  termed  by  the  court,  is  placed  on  the  basis  of  the  now  well- 
established  banking  usage,  and  is  regarded  as  a  just  mitigation  of 
the  rigorous  liability  imposed  on  the  bank.  The  existence  of  such 
a  duty  has  long  been  recognized  in  very  similar  cases  by  courts  of 
high  authority,  Dana  v.  Bank  of  the  Republic  (1882)  132  Mass.  156  ; 
Leather  Mfgrs .  Bank  v.  Morgan,  (1886)  117U.  S.  96, and  may  now 
be  considered  a  "well-settled  principle  of  law,"  Myers  v  Bank  (1899) 
193  Pa.  1.  It  is  to  be  observed,  however,  that  the  duty  does  not 
attach,  or,  at  least,  that  the  measure  of  diligence  is  much  less  strict, 
in  the  event  of  an  indorsement  being  forged,  as  the  drawer  of  a  check 
cannot  reasonably  be  supposed  capable  of  determining  the  genuine- 
ness of  the  signature  of  the  payee  or  a  subsequent  indorser.  At- 
lanta Nat.  Bank  v.  Burke  (1888)  81  Ga.  597;  Shipman  v.  Bank 
(1891)  126  N.  Y.  318. 

The  agreement  of  the  courts  on  the  depositor's  duty  to  verify  his 
account  does  not  extend  to  the  results  arising  from  his  neglect  or 
failure  to  do  so.  Obviously  he  cannot  recover  from  the  bank  for  any 
forged  or  altered  checks  it  may  pay  after  he  has  had  a  reasonable 
time  in  which  to  discover  the  first  fraud.  But  as  to  checks  paid  pre- 
viously the  Critten  case  holds  the  bank  still  liable,  differing  herein 
from  Dana  v.  Bank,  supra,  and  Bank  v.  Morgan,  supra,  in  which  no 
such  distinction  was  recognized.  The  view  of  these  latter  cases  is 
based  on  the  ground  that  the  failure  of  the  depositor  to  discover 
the  forgery  amounted  to  a  ratification  of  all  the  checks  drawn,  or 
that  he  was  at  least  estopped  to  deny  their  genuineness;  but  it  can 
hardly  be  supported.  There  can  be  no  true  ratification  where  the 
depositor  at  no  time  had  actual  knowledge  of  the  frauds  or  intent 
to  adopt  them.  Nor  can  the  doctrine  of  estoppel  be  invoked,  since 
it  has  effect  only  as  to  acts  done  in  consequence  of  a  representation, 
whereas  the  bank  must  have  paid  the  first  check  certainly  without  re- 
lying on  the  conduct  of  the  depositor  with  regard  to  the  pass-book. 
The  true  extent  of  the  liability  of  the  depositor  is  well  stated  in  Bank 
v.  Allen  (1893)  100  Ala.  476,  at  g.  486:  "The  damage  to  the  bank 
by  reason  of  the  negligence  of  the  depositor,  is  not  the  whole  amount 
wrongly  paid  out  on  the  forgery,  but  the  difference  between  that 
amount  and  the  amount  recovered  back  by  the  bank." 

The  cases  are  also  at  variance  on  the  point  of  the  depositor's  lia- 
bility when,  as  often  happens,  he  entrusts  the  examination  of  the 
bank-book  to  the  same  clerk  who  has  tampered  with  the  checks  with 
the  result  that  the  forgeries  remain  undiscovered.  The  earlier  view, 
vigorously  maintained  in  New  York,   Weisser  v.  Denison  and  Welsh  v. 
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German  American  Bank,  supra,  and  elsewhere  as  well,  Hardy  v.  Chesa- 
peake Bank  (1879)  51  Md.  562,  brought  such  a  case  under  the  rule 
that  notice  to  an  agent  who  is  acting  contrary  to  his  principal's  in- 
terests does  not  affect  the  principal  and  hence  denied  the  depositor's 
liability.  The  contrary  view,  maintained  in  Dana  v.  Bank  ;  Bank  v. 
Morgan,  and  Bank  v.  Allen,  supra,  and  reaffirmed  in  Crittcn  v. 
Chemical  Nat.  Bank  seems  nevertheless  the  better  supported  by  prin- 
ciple as  well  as  authority.  The  doctrine  of  notice,  so  much  insisted 
on  in  the  learned  dissenting  opinion  of  Vann,  J.,  in  the  last  named 
case  is  really  inapplicable.  There  is  no  question  of  imputing  the 
clerk's  knowledge  to  the  depositor  ;  for  intention  is  not  the  determin- 
ing factor  in  the  case.  The  necessary  inquiry  is  whether  the  deposi- 
tor has  performed  a  positive  duty  enjoined  upon  him,  that  of  making  a 
diligent  examination  ;  and  though  he  may  delegate  its  performance, 
he  cannot  lessen  his  responsibility  thereby. 


Highways — Interest  of  Abutting  Owner. — The  interest  of  an 
abutting  property  owner  in  a  street  in  a  city,  the  fee  of  which  is  in  the 
city,  has  given  rise  to  much  difference  of  opinion.  The  tendency  is 
to  confuse  the  interests  of  both  the  city  and  the  abutting  owner  with 
the  interests  of  those  parties  when  the  fee  is  in  the  abutting  owner. 

There  are  two  theories  which  would  seem  to  be  at  the  foundation 
of  the  various  decisions,  but  their  application  is  much  obscured  by 
the  inaccurate  language  of  the  courts.  The  natural  and  reasonable 
theory  would  be  to  consider  the  interest  of  the  city  as  an  ordinary  fee 
simple  subject  to  an  easement  which  is  appurtenant  to  the  land  of 
each  abutting  owner.  The  extent  of  this  easement  is  defined  by  the 
decisions  within  narrow  limits.  All  jurisdictions  hold  that  it  embraces 
the  right  of  access  and  egress,  Doane  v.  E/ev.  R.  R.  (1896)  165  111. 
510;  and  some  hold  it  also  embraces  the  right  to  enjoy  the  light  and 
air  coming  over  the  street,  Lahr  v.  Elev.  R.  R.  (1887)  104  N.  Y. 
268.  The  former  view  seems  to  be  better,  2  Columbia  Law 'Review, 
158.  The  result  of  this  theory  would  be  that  the  city  could  make 
any  use  of  its  land  not  inconsistent  with  the  right  of  the  abutting 
owner  or  of  the  right  of  the  public  in  the  street,  City  of  Des  Moines  v. 
Hall  (1868)  24  Iowa  234.  What  has  probably  confused  the  courts  in 
the  acceptance  of  this  view  is  the  fact  that  most  of  the  statutes  vesting 
the  fee  of  the  street  in  the  city  have  been  construed  to  vest  a  deter- 
minate fee,  and  to  make  the  land  revert  to  the  original  donor  or  the 
abutting  owner,  in  case  the  street  is  abandoned,  Moses  v.  R.  R. 
(1859)  21  111.  515  ;  City  of  Des  Moines  v.  Hall,  supra.  The  fact  that 
such  an  estate  is  vested  in  the  city  would  make  no  difference  in  the 
rights  of  the  parties  until  the  estate  was  determined,  however,  and  is 
immaterial.  An  easement  is  property  within  the  protection  of  the 
constitution,  and  such  an  easement  could  not  be  taken  without  just 
compensation,  Story  v.  Elev.  R.  R.  (1882)  90  N.  V.   122. 

The  other  theory  is  that  the  city  is  invested  with  the  fee  in  trust 
for  the  public  and  the  abutting  owner  and  has  in  itself  no  beneficial 
interest  in  the  street,  Denver  R.  R.  v.  Nestor  (1887)  10  Colo.  403; 
Craivford  v.  Village  (1857)  7  Ohio  St.  459.  These  cases  are  followed 
and  perhaps  extended  by  the  recent  case  of  Callen  v.  Columbus  Edison 
Electric   Light  Co.    (Ohio,    1902)  64   N.   E.   141.      In  that  case  the 
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court  held  that  the  plaintiff  was  deprived  of  property  by  having  two 
poles  with  nine  wires  strung  on  them  about  fifty  feet  above  the  ground 
placed  in  the  street  alongside  his  lot,  the  fee  of  which  street  was  in 
the  city,  and  that  the  plaintiff  was  entitled  to  have  the  defendant  per- 
petually enjoined  and  to  a  mandatory  injunction  for  the  removal  of 
the  poles  and  wires.  This  decision  is  a  logical  outcome  of  the  theory 
that  the  city  has  no  beneficial  interest  in  the  street  of  which  it  owns 
the  fee  and  it  follows  that  any  additional  burden,  not  intended  by 
the  original  donor  will  be  a  deprivation  of  the  abutting  owner's  bene- 
ficial interest. 

It  must  have  been  the  intention  of  the  legislature  in  vesting  the 
fee  of  the  streets  in  the  city,  to  give  the  city  an  opportunity  to  put 
the  streets  to  new  uses  which  it  considered  beneficial  to  the  welfare 
of  the  city,  without  the  opposition  that  had  been  experienced  when 
the  fee  of  the  street  was  in  the  abutting  owner,  and  the  construction 
of  the  statute  here  given  makes  that  action  of  the  legislature  useless. 
The  abutting  owner  has  as  much  ground  to  object  to  any  additional 
burden  as  he  had  when  he  owned  the  lee.  There  was  in  the  prin- 
cipal case  no  appreciable  deprivation  of  the  plaintiff's  right  of  ingress 
and  egress  nor  of  his  right  to  enjoy  the  light  and  air.  It  is  no  reason 
for  the  decision  to  say  that  if  this  act  was  allowed  the  wires  and  poles 
might  be  increased  until  the  plaintiff  was  entirely  deprived  of  light 
and  air.  because  as  soon  as  there  was  any  appreciable  deprivation  the 
plaintiff  would  have  his  remedy,  if  it  was  held  he  had  only  an  ease- 
ment in  the  street. 

The  court  at  various  places  in  the  opinion  refers  to  the  interest  of 
the  city  as  a  qualified  fee  and  to  the  interest  of  the  abutting  owner  as 
an  incorporeal  hereditament,  and  concludes  it  is  idle  to  discuss  at 
length  the  character  of  the  right  of  the  abutting  owner,  but  a  fair 
inference  from  what  is  said  leads  to  the  conclusion  that  the  abutting 
owner  is  held  to  have  all  the  beneficial  interest  in  the  street  not  held 
for  street  purposes  proper  for  the  public.  The  decision  ignores  the 
growing  needs  of  a  city  and  a  citv  population  which  demand  that  the 
streets  be  put  to  new  and  unusual  uses  and  goes  beyond  the  decisions 
of  the  other  States,  R.  R.  Co.  v.  Bingham  (1889),  87  Tenn.  522. 


Constitutional  Law — Due  Process  of  Law — Power  of  Legisla- 
ture to  Make  Evidence  Conclusive. — In  Missouri,  K.  &  T  Ry. 
Co.  v.  Simonson  (1902),  68  Pac. ,  653,  the  Supreme  Court  of  Kansas 
has  held  unconstitutional,  as  a  violation  of  the  clause  insuring  due 
process  of  law,  a  statute  making  the  specification  of  weights  in  bills  of 
lading  issued  by  railroad  companies  conclusive  evidence  of  the  cor- 
rectness of  such  weights.  While  the  legislature  has  general  power  of 
control  over  the  rules  of  judicial  evidence  its  competence  does  not  ex- 
tend, it  is  said,  to  the  absolute  exclusion  of  that  which  proves  a  case 
or  the  compulsion  to  receive  that  which  is  false.  As  pointed  out  by 
the  able  dissenting  opinion,  however,  the  cases  cited  as  authority  are 
hardly  relevant  to  the  question  at  issue.  The  court  relied  largely  on 
the  rule  that  the  legislature  cannot  make  a  tax  deed  conclusive  evi- 
dence to  bar  the  owner.  Corbin  v.  Hill  (1866),  21  la  70;  Black- 
well,  Tax  Titles,  97.  In  Wantlan  v.  White  (1862),  19  Ind.  470, 
which  was  also  cited,  a  statute  making  the  age  given  by  a  minor  en- 
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listing  in  the  army  conclusive  evidence  thereof  was  held  not  to  prevent 
his  legal  guardian  from  proving  his  real  age.  In  Zeigler  v.  South  cV 
North  A.  Ry.  Co.  (1877),  58  Ala.  594,  a  bill  imposing  upon  rail- 
roads absolute  liability  for  stock  killed  by  their  trains  was  declared  in- 
valid as  depriving  the  companies  of  due  process  of  law.  In  Chicago 
M.  fr5  St.  P.  Ry.  Co.  v.  Minnesota  (1889),  134  U.  S.  418,  the  Supreme 
Court  for  the  same  reason  held  unconstitutional  a  legislative  enact- 
ment that  the  schedule  of  rates  for  transportation  published  by  the 
Board  of  Railroad  Commissioners  should  be  conclusive  as  to  what 
were  just  and  reasonable. 

These  decisions  tend  to  show  that  the  legislature  cannot  arbi- 
trarily make  conclusive  evidence  of  a  fact  anything  which,  in  the  nature 
of  things,  does  not  reasonably  tend  to  prove  it.  But  manifestly  they 
are  not  authority  for  saying  that  it  cannot  compel  a  party  to  abide  by 
his  own  written  admission.  A  bill  of  lading,  being  a  receipt,  involves 
a  declaration  by  both  parties  that  its  terms  are  correct.  The  statute 
merely  gives  this  declaration  the  same  force  as  is  given  the  contract  of 
the  parties  by  the  rule  against  parol  evidence.  The  similarity  is  es- 
pecially cogent  in  the  case  of  a  bill  of  lading,  since  it  is  at  once  a  con- 
tract and  a  receipt.  Is  it  valid,  then,  to  make  the  instrument  con- 
clusive upon  the  parties  when  treated  as  a  contract,  but  invalid  to 
do  so  when  considered  a  receipt  ?  That  the  Kansas  Court  follows, 
rather  than  leads,  in  its  deduction  from  these  cases  is  apparent  from 
the  carelessly  broad  statements  of  writers  that  the  legislature  "cannot 
render  evidence  conclusive  or  debar  the  opposite  party  from  adducing 
proof  in  reply."  Hare,  Constitutional  Law,  800.  Judge  Cooley  is 
more  guarded,  however,  clearly  distinguishing  between  such  a  case  as 
that  at  issue  and  that  of  tax  deeds,  for  instance.  He  says  :  "  Except 
in  those  cases  which  fall  within  the  familiar  doctrine  of  estoppel  at  the 
common  law,  or  other  cases  resting  upon  the  like  reasons,  it  would 
not,  we  apprehend,  be  in  the  power  of  the  legislature  to  declare  that 
a  particular  item  of  evidence  should  preclude  a  party  from  establishing 
his  rights  in  opposition  to  it." — Constitutional  Limitations,  6th  ed., 
452.  Clearly,  the  case  under  discussion  comes  within  his  exception. 
Nor  is  precedent  for  a  decision  in  harmony  with  these  views  entirely 
lacking.  In  County  scat  of  Linn  Co.  (1875),  15  Kan.  500,  a  statute 
was  held  constitutional  which  made  the  number  of  votes  cast  con- 
clusive evidence  of  the  number  of  electors  in  a  county,  the  court,  per 
Brewer,  J.,  saying:  ''The  legislature  could  not  arbitrarily  make  con- 
clusive evidence  of  the  number  of  voters  any  list  or  roll  which,  in  the 
nature  of  things,  has  no  connection  with  that  fact.  *  *  *  But 
when  it  adopts  as  conclusive  evidence  of  the  fact  anything  which,  ac- 
cording to  the  ordinary  rules  of  human  experience,  reasonably  tends 
to  prove  the  fact,  the  courts  are  not  at  liberty  to  ignore  or  go  behind 
such  evidence."  Even  more  to  the  point  is  Insurance  Co.  v.  Daggs 
(1898).  172  U.  S.  557.  A  statute  made  the  valuation  clause  in  an 
insurance  policy  conclusive  evidence  of  the  value  in  an  action  for  the 
insurance  money.  Replying  to  the  objection  that  this  precluded 
judicial  inquiry  the  Court  said  at  p.  565  :  "It  [the  statute]  makes  no 
contract  for  the  parties.  In  this  it  permits  absolute  freedom. 
It  leaves  them  to  fix  the  valuation  of  the  property.  *  *  *  It  only 
ascribes  estoppel  after  this  is  done."     And,  on  p.  566,  the  Court  con- 
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tinues:  "The  cases  cited  by  plaintiff  in  error  which  hold  that  the  leg- 
islature may  give  the  effect  of  prima  facie  proof  to  certain  acts,  but 
not  conclusive,  do  not  apply.  They  were  not  of  contracts  nor  gave 
effect  to  contracts.  It  is  one  thing  to  give  effect  to  the  convention  of 
parties,  entered  into  under  the  admonition  of  the  law,  and  another 
thing  to  give  to  circumstances,  it  may  be  accidental,  conclusive  pre- 
sumption and  proof  to  establish  and  force  a  result  against  property  or 
liberty. " 


RECENT  DECISIONS. 

Administrative  Law. — Mandamus  against  Governor  of  a  State. 
The  governor  of  a  State  was  empowered  by  statute  to  appoint  a  lieuten- 
ant governor  in  case  of  a  vacancy,  but  refused  to  make  any  such  appoint- 
ment. Held,  that  a  writ  of  mandamus  should  issue  against  the  governor, 
and,  the  attorney  general  not  having  acted,  that  a  private  citizen  might  be 
relator  therein.  State  ex  rel.  Trauger  v.  Nash  (Ohio,  1902;  64  N.  E. 
558. 

There  is  great  divergence  in  the  decisions  as  to  the  right  to  issue  man- 
damus against  the  governor  of  a  State.  The  dictum  of  Marshall,  C.  J., 
in  Marbury  v.  Madison  (1803)  1  Cranch  137,  at  p.  170,  that  "  it  is  not  by 
the  office  of  the  person  to  whom  the  writ  is  directed,  but  by  the  nature  of 
the  thing  to  be  done,  that  the  propriety  or  impropriety  of  issuing  a  man- 
damus is  to  be  determined,"  has  given  rise  to  the  doctrine  of  the  principal 
case  that  in  the  performance  of  ministerial  acts  a  governor,  equally  with 
a  subordinate  officer,  is  subject  to  judicial  control.  State  v.  Chase  (1856) 
5  Ohio  St.  528.  The  preponderance  of  authority  however,  is  against  the 
issuance  of  the  writ,  on  the  ground  that  the  governor  represents  the  execu- 
tive branch  of  the  government,  and  hence  to  make  him  subject  to  the 
judiciary  in  any  case  would  be  contrary  to  the  principle  of  the  distribution 
of  governmental  powers  among  independent  departments.  People  v. 
Governor  (1874)  29  Mich.  320;  People  v.  Morton  (1898)  156  N.  Y.  136. 
The  practice  of  allowing  a  private  citizen  to  appear  as  relator  in  a  matter 
concerning  the  public  interest  is  in  accordance  with  the  prevailing  rule. 
See  High  on  Extraordinary  Remedies,  sec.  431. 

Bailments — Pledge — Necessity  of  Delivery.  To  secure  a  note,  the 
maker  deposited  with  a  bank  warehouse-receipts  for  a  quantity  of 
whiskey.  Thereafter,  wishing  to  borrow  further  on  the  same  goods,  the 
debtor  induced  the  bank  to  hold  the  warehouse-receipts  for  the  benefit  of 
a  second  lender,  subject  to  the  satisfaction  of  their  own  lien.  Held,  that 
the  second  lender  acquired  a  lien  which  entitled  him  to  preference  over 
other  creditors.     Hunt  v.  Bode  (Ohio,  1902)  64  N.  E.  126. 

The  general  rule  is  that  without  possession  there  is  no  lien.  Casey  v. 
Cavarve  (1877)  96  U.  S.  467.  This  is  the  doctrine  of  the  civil  law. 
Pothier,  Pandectes,  Vol.  7,  p.  359;  Book  XX,  Title  I,  Section  III.  More 
particularly  is  this  requirement  insisted  upon  where  the  rights  of  creditors 
are  concerned.  Casey  v.  Cavarve,  supra,  at  p.  480.  There  need  not, 
however,  be  actual  physical  possession.  It  may  be  symbolical  as  in  the 
case  of  a  bill  of  lading.  National  Bank  v.  Kelly  (1874)  57  N.  Y.  34.  Or 
by  an  agent.  Sumner  v.  Hamlet  (183 1)  12  Pick  76.  It  is  not  inconsistent 
with  custody  by  the  pledgor.  Jones  v.  Baldwin  (1832)  12  Pick  316;  Cooper 
v.  Ray  (1868)  47  111.  53.  Nor  does  a  pledge  to  one  prevent  a  sale  to  an- 
other, good  as  against  creditors.  U'hitakerv.  Sumner  (1838)  20  Pick.  399. 
The  question,  then,  is  whether  the  first  pledges  may  hold  as  trustee  or 
agent  for  the  second  lender.  There  is  no  difficulty  as  far  as  the  rights  of  the 
pledgor  are  concerned,  for  he  has  consented  to  the  interposition  of  a  second 
lien.  On  the  other  hand  third  parties  are  not  endangered,  the  possession  not 
being  in  the  pledgor.  The  result  reached  by  the  court  accordingly  seems 
correct. 
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Carriers — Duty  to  Protect  Passengers  against  the  Carrier's 
Servants.  The  plaintiff,  a  passenger  on  the  defendant's  railway, was  seized 
and  taken  from  the  train  by  the  defendant's  detective,  the  conductor  re- 
fusing to  interfere.  Held,  the  defendant  was  liable,  irrespective  of  whether 
the  detective  acted  within  the  scope  of  his  employment.  McLeod  v.  N. 
Y.,  Chi.,  &*  St.  L.  Ry.  Co.  (1902)  72  App.  Div.  116.     See  NOTES,  p.  488. 

Constitutional  Law — Due  Process  of  Law— Power  of  Legis- 
lature to  Make  Evidence  Conclusive.  The  legislature  of  Kansas 
passed  a  statute  making  the  specification  of  weights  in  bills  of  lading  issued 
by  railroad  companies  conclusive  evidence  of  the  correctness  of  such 
weights.  Held,  in  an  action  against  a  carrier  to  recover  for  a  shortage, 
that  the  provision  was  unconstitutional  as  denying  to  the  companies  due 
process  of  law  and  invading  the  judicial  province.  Missouri,  K.  &■»  T.  Ry. 
Co.  v.  Simonson  (Kan.  1902)  68  Pac.  653.     See  Notes,  p.  493. 

Constitutional  Law — Impairment  of  Contracts— Powers  of 
Municipalities  to  Regulate  Street  Railway  Rates— Equity. 
Where  municipal  ordinances  ordered  reduction  in  street  railway  fares  and 
the  granting  of  free  transfers,  and  disobedience  of  these  ordinances  by  the 
plaintiff  company,  which  denied  their  validity,  was  likely  to  cause  serious 
disturbances  and  numerous  suits  against  the  company,  and  enforcement  of 
the  regulations  would  impair  the  company's  earning  power  and  interfere 
with  its  efforts  to  secure  a  necessary  loan,  it  was  held,  that  the  court  would 
take  equitable  jurisdiction  in  order  to  determine  the  validity  of  the  ordi- 
nances, provided  the  defendants  had  not  objected.  And  where  a  company 
had  built  under  a  statute  authorizing  construction  "  under  such  regulations 
and  upon  such  terms  and  conditions  as  said  authorities  may  from  time  to 
time  prescribe,"  provided  the  permission  of  the  municipality  has  been  ob- 
tained and  an  agreement  made  as  to  rates,  it  was  held,  that  such  agreement 
as  to  rates  is  a  contract,  which  subsequent  municipal  ordinances  cannot 
impair.  Detroit  v.  Detroit  Citizens'  Street  Ry.  Co.  (1902)  184  U.  S.  368. 
See  Notes,  p.  487. 

Constitutional  Law — Taxation— Public  Purpose.  The  city  of 
Minneapolis,  with  legislative  authority,  granted  public  land  without  consid- 
eration, to  the  Minneapolis  Industrial  Exposition,  a  private  corporation. 
Held,  although  involving  taxation,  the  grant  was  legal  because  of  the  pub- 
lic interest.     City  of  Minneapolis  v.  Janney  (Minn.  1902)  90  N.  W.  312. 

The  power  of  the  courts  to  pass  on  the  legality  of  the  purpose  of  taxa- 
tion has  been  denied.  SELDEN,  J.,  in  Wynehamer  v.  People  (1856)  13  N.Y. 
430;  CliffordJ.,  dissenting  in  Loan  Assn. v.  Topeka  (1874)  20  Wall.  655. 
It  seems  now,  however,  to  be  well-established.  Loan  Assn.  v.  Topeka, 
supra;  Cooley,  Const.  Law,  2nd.  ed.  57.  The  principal  case  is  a  correct 
application  of  the  doctrine.  Daggett  v.  Colgan  (1891)  92  Cal.  53.  The  test 
is  the  public  interest  which  affects  the  object  for  which  aid  is  sought. 
Assistance  to  grain  elevators  and  railroads  would  be  upheld.  Burlington 
v.  Beasley  (1876)  94  U.  S.  310;  Perry  v.  Keene  (1876)  56  N.  H.  514.  Aid 
to  bridge  manufacturers  and  similar  enterprises  is  illegal.  Loan  Ass'n 
v.  Topeka,  supra.  Owing  to  the  difficulty  of  measuring  the  interest  of  the 
public,  much  conflict  exists. 

Contracts — Agreement  for  Re'organization  of  Railroad — 
Conversion.  Title  to  bonds  of  a  bankrupt  railroad  was  conveyed  to  a 
committee  "  for  the  purposes  of  this  agreement. "  Very  broad  powers  were 
given  the  committee,  the  only  reservation  in  favor  of  the  bond-owners  being 
that  they  should  have  thirty  days  after  the  submission  of  a  plan  of  reorgan- 
ization in  which  to  disapprove  of  such  plan  and  regain  title  to  their  bonds. 
The  committee  purchased  the  railroad  at  a  bankrupt  sale,  using  the  bonds 
therefor,  which  were  cancelled  to  the  amount  of  the  purchase  price.     Held, 
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this  was  not  a  conversion,  though  the  failure  to  submit  a  reorganization 
plan  might  be  a  breach  of  contract.  Industrial  and  General  Trusts.  Tod 
(1902)  170  N.  Y.  233. 

The  question  was  largely  one  of  construction.  Werner,  J.,  in  an  able 
dissenting  opinion,  believed  the  submission  of  a  plan  under  the  agreement 
a  condition  precedent  to  the  exercise  of  all  other  powers  given  the  com- 
mittee. If  so  there  certainly  was  an  exercise  of  dominion  in  derogation  of 
the  owner's  rights,  and  consequently  a  conversion.  But  the  authority 
quoted  for  this  construction  seems  inadequate.  In  United  Waterworks 
Co.  v.  Omaha  Water  Co.  (1900)  164  N.  Y.  41,  the  submission  of  a  plan 
was  made  an  express  condition  precedent ;  in  Cox  v.  Stokes  (1898)  156  N. 
Y.  491,  there  was  an  unauthorized  modification  by  the  committee  of  an  ex- 
press term  of  the  agreement. 

Contracts — Bond  of  Indemnity.  A  contractor  gave  a  city  his  bond  for 
$10,000  as  security  for  his  paying  any  judgment  obtained  in  a  suit  brought 
against  both  for  injuries  sustained  through  negligence  in  the  performance  of 
the  contract  work.  By  the  terms  of  his  original  contract,  the  contractor  was 
to  indemnify  the  city  for  all  such  suits.  Plaintiff  in  a  suit  secured  a  judg- 
ment for  $22,000.  An  appeal  was  taken,  but  the  city  settled  the  suit 
against  the  contractor's  protest.  Held,  that  the  city  could  recover  on  the 
bond.     City  of  New  York  v.  Baird  (1902)  74  App.  Div.   238. 

The  older  cases  regarded  the  obligation  of  a  bond  of  indemnity  against 
judgments  as  very  strict.  It  was  even  doubted  whether  notice  to  the  indem- 
nitor was  necessary,  Duffield  v.  Scott  (1789)  3  T.  R.  374,  or  whether  he 
could  attack  a  judgment  by  default.  Lee  v.  Clark  (181 1)  1  Hill,  56.  But  ac- 
cording to  the  later  cases  a  judgment  by  default  is  not  conclusive,  Conner  v. 
Reeves  (1886)  103  N.  Y.,  527,  and  the  indemnitor  must  be  allowed  an  op- 
portunity to  interpose  defences  in  the  action.  Wheeler  v.  Sweet  (1893)  137 
N.  Y.  435.  To  give  the  indemnitor  a  right  of  appeal  when  he  was  a  party 
to  the  action  would  be  only  a  just  application  of  this  principle.  The  de- 
cision of  the  majority  of  the  court  therefore  seems  unnecessarily  strict  in 
requiring  such  right  to  be  expressly  stipulated,  especially  as  the  city  had 
ample  protection  under  the  terms  of  its  original  contract. 

Corporations— Banks— Liability  of  Individual  Director  to 
Creditors.  A  bank  director  had  learned  by  investigation  that  the  bank 
was  hopelessly  insolvent,  but  took  no  steps  to  proclaim  the  fact  and  acqui- 
esced in  an  arrangement  by  which  deposits  continued  to  be  received.  Held, 
that  he  was  liable  for  the  amount  of  such  deposits.  Cassidy  v.  Uhlmann 
(1902)  170  N.  Y.  505. 

It  is  well  settled  that  a  bank  which,  though  hopelessly  insolvent,  keeps 
open  and  receives  further  deposits,  is  liable  therefor  on  the  ground  of  fraud. 
Crag  in  v.  Hadley  (1885)  99  N.  Y.,  131;  St.  Louis  &*  S.  F.  Ry.  Co.  v. 
Johnston  (1890)  133  U.  S.  566.  And  under  similar  circumstances  the 
board  of  directors  have  been  held  liable,  Seale  v.  Baker  (1888)  70  Tex. 
283,  even  when  they  were  actually  ignorant  of  the  bank's  condition.  Delano 
v.  Case  (1887)  121  111.  247.  The  latter  case  goes  further  than  some  courts 
are  willing.  Minton  v.  Stahlman  (1896)  96  Tenn.  98.  The  extension  of 
this  rule  that  silence  as  to  the  insolvency  is  a  fraud  on  subsequent  deposit- 
ors to  the  case  of  an  individual  director  seems  logical,  as  the  insolvency 
creates  a  fiduciary  relation  between  directors  and  creditors.  Haywood  v. 
Lumber  Co.  (1885)  64  Wis.  639,  and  therefore  imposes  on  the  former  a 
special  duty  of  good  faith.  The  precise  extent  of  this  duty  is  a  question 
of  fact,  but  its  existence  makes  it  clear  that  absolute  inaction  is  prima  facie 
fraud.  The  fact  that  the  director's  motive  here  was  not  malicious  is 
plainly  immaterial. 

Corporations— Building  and  Loan  Associations— Status  of 
Members.     The  claimant  was  a  borrower  from  a  building  and  loan  asso- 
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ciation,  and  pledged  his  stock  as  security  for  the  debt.  The  association 
became  insolvent,  and  the  receiver  was  proceeding  to  collect  all  debts.  The 
claimant  contended  that  he  should  be  credited  with  all  payments  of  inter- 
est, dues,  and  premiums  and  that  he  was  liable  only  for  the  balance  with 
six  per  cent,  interest.  Held,  the  claimant  occupied  the  dual  position  of 
stockholder  and  debtor  and  was  liable  for  the  amount  borrowed  with  six 
per  cent,  interest  less  the  amount  of  the  premium  and  interest  already  paid 
by  him,  and  he  should  share  in  the  dividend  or  assessment  declared 
on  the  stock  which  he  pledged.  Coltranc  et  al.  v.  Blake  et  al.  (C.  C.  A., 
4th  Circ,  1902)  113  Fed.  785. 

This  decision  makes  a  building  and  loan  association  the  same  as  any 
other  corporation,  which  seems  to  be  the  logical  and  most  simple  conclu- 
sion. See  Strohcn  v.  Franklin  Savings  Gr*  Loan  Ass'n  (1886)  115  Pa. 
St.  273.  But  some  jurisdictions  hold  that  the  winding  up  of  the  association 
alters  the  borrower's  contract,  and  in  case  the  association  becomes  insolv- 
ent, all  payments  of  dues,  interest  and  premiums  should  be  credited  to  his 
debt.  Waverly  Mutual  Ass'n.  v.  Buck  (1885),  64  Md.  338;  Bruist  v. 
Bryan  (1894)  44  S.  C.  121;  Cook  v.  Kent  (1870),  105  Mass.  246. 

Corporations — Removal  of  Causes— Effect  of  Statute.  A 
South  Carolina  statute  provided  that  when  any  corporation  created  in  an- 
other State  should  file  its  charter  with  the  secretary  of  state  of  South  Caro- 
lina and  comply  with  certain  other  requirements,  it  should  become  for  all 
purposes  a  domestic  corporation.  The  defendant  corporation,  which  was 
created  by  the  laws  of  Virginia  and  had  complied  with  the  requirements  of 
the  South  Carolina  statute,  maintained,  when  sued  in  South  Carolina,  that  it 
was  a  resident  of  Virginia  forthe  purposes  of  federal  jurisdiction.  Held,  the 
corporation  did  not  become  a  citizen  of  South  Carolina  for  the  purposes  of 
jurisdiction  ;  to  so  hold  would  result  in  conflicting  presumptions,  because 
there  is  a  conclusive  presumption  that  the  stockholders  of  a  corporation  are 
citizens  of  the  State  where  the  corporation  was  created.  Calvert  v. 
Southern  Ry.  Co.  (S.  Car.  1902)  41  S.  E.  963. 

Although  this  decision  is  in  accordance  with  St.  Louis  &■=  S.F.Ry.w  James 
(1895)  161  U.  S.  545,  it  seems  to  beg  the  question  involved.  It  is  a  question  of 
legislative  intent  whether  a  statute  creates  a  new  corporation  or  permits  a 
foreign  corporation  to  carry  on  its  business  within  the  State  ;  Goodlet  v.  L. 
&■>  N.  R.  R.  (1886)  122  U.  S.  391  ;  Memphis  &>  Charleston  R.  R.  Co.  v. 
Alabama  (1882)  107  U.  S.  581  ;  and  the  language  of  the  South  Carolina 
statute  here  under  discussion  would  seem  to  leave  very  little  doubt  of  the  leg- 
islative intent.  If  the  statute  creates  a  new  corporation  there  is  no  conflict 
of  presumptions,  for  the  stockholders  are  presumed  to  be  residents  of  South 
Carolina.  The  rule  as  to  presumption  of  citizenship  laid  down  in  Marshall 
v.  Railrord  Co.  (1853)  16  How.  314.,  328  is  a  fiction  adopted  to  help  the 
court  out  of  an  impossible  position  and  should  not  be  extended.  See  also 
"Corporations  at  Home  and  Abroad,"  2  Columbia  Law  Review   351. 

Damages — Contract  of  Service — Burden  of  Proof.  In  an  action 
based  on  a  wrongful  discharge  of  the  plaintiff  from  the  defendant's  employ, 
where  neither  side  presented  evidence  as  to  whether  the  plaintiff,  after  his 
discharge,  had  sought  other  employment,  it  was  held,  that  a  verdict  for  the 
full  salary  for  the  unexpired  portion  of  the  term  of  employment  was  exces- 
sive.    Moore  v.  Central  Foundry  Co.  (N.  J.  1902)  52  At.  292. 

The  general  rule  is  the  other  way,  viz.:  that  the  burden  of  proof  is  on  the 
employer  to  show  that  the  plaintiff  did  not  seek  other  employment  in  an 
effort  to  minimize  the  damages.  Crawford  v.  Pub.  Co.  (1897)  22  App. 
Div.  54;  Mathesius  v.  R.  R.  (1899)  96  Fed.  792  ;  School  Directors  v.  Orr 
(1899)  88  111.  App.  648.  The  complaint  need  not  allege  efforts  to  seek 
other  employment.  Merrill  v.  Blanchard  (1896)  7  App.  Div.  167;  158 
N.  Y.  682.  But  on  the  other  hand,  the  defendant  can  bring  out  by  cross- 
examining  the  plaintiff,  the  latter's  failure  so  to  act.     Ruland  v.  Water  Co. 
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(1900)  52  App.  Div.  280  ;  Tel.  Co.  v.  Bross  (Tex.  Civ.  App.  1898)  455.  S.W. 
178.  And  it  has  been  held  that,  where  the  defendant  shows  that  the  plain- 
tiff had  obtained  such  other  employment,  the  rate  of  compensation  therefor 
will  be  presumed  to  be  the  same  as  that  which  obtained  in  the  former  situ- 
ation. Schroeder  v.  Trading  Co.  (1899)  95  Fed.  296.  The  court  in  the  prin- 
cipal case,  therefore,  has  good  excuse  for  the  error  into  which  it  seems  to 
have  fallen. 

Equity — Restraint  of  Trade  Libel.  The  defendant,  the  proprietor 
of  a  magazine,  on  several  occasions  published  hostile  criticisms  of  a  rifle 
made  by  the  plaintiff.  The  criticisms  were  maliciously  written  by  the  de- 
fendant himself,  in  revenge  for  the  plaintiff's  refusal  to  advertise.  The 
plaintiff  had  no  remedy  at  law  because  he  could  prove  no  special  damage. 
Held,  a  court  of  equity  could  not  grant  an  injunction.  Marlin  Firearms 
Co.  v.  Shields  (1902)  171  N.  Y.  384,  reversing  68  App.  Div.  88. 

The  case  follows  Brandreth  v.  Lance  (1839)  8  Paige,  24,  and  the  long- 
established  doctrine  that  equity  will  not  restrain  a  libel.  See  2  COLUMBIA 
Law  Review,  175,  where  the  decision  of  the  lower  court  was  adversely 
criticised. 

Equity — Right  of  Privacy — Publication  of  Photograph  as  an 
Advertisement.  The  plaintiff's  complaint  alleged  that  the  defendants, 
without  permission,  had  used  the  plaintiff's  likeness  as  an  advertisement, 
and  had  posted  25,000  copies  of  it  in  various  stores,  warehouses  and 
saloons  throughout  the  country,  and  particularly  in  the  neighborhood  of 
her  residence,  causing  her  great  humiliation,  and  ultimately  nervous  ill- 
ness. Held,  on  demurrer,  no  cause  of  action  was  stated  in  law  or  in 
equity.  Roberson  v.  Rochester  Folding  Box  Co.  (1903)  171  N.  Y.  538. 
See  Notes,  p.  486. 

Equity. — Trusts.  As  trustee  for  A,  the  testator  received  a  sum  of 
money,  of  which  no  accounting  was  made  for  twenty  years.  He  died  in- 
solvent. Held,  there  is  no  presumption  that  any  part  of  his  estate  con- 
stitutes the  trust  fund,  nor  can  any  charge  be  laid  upon  the  estate  by  the 
cestui.     Matter  of  Hicks  (1902)  170  N.  Y.  195. 

Werner,  J.,  who  dissented,  relied  on  In  re  Hallett's  Estate  (1881) 
13  Ch.  D.  696.  But  in  Ellicott  v.  Kuhl  (1901)  60  N.  J.  Eq.  333,  which  is 
in  accord  with  the  principal  case,  it  is  pointed  out  that  in  the  English  case 
the  trust  res  was  traced  as  far  as  the  trustee's  bank  account ;  and  that  in 
order  to  lay  a  charge  in  favor  of  the  cestui,  the  res  must  be  traced  to  some 
particular  part  of  the  trustee's  estate.  All  the  cases  cited  by  Werner, 
J.,  are  of  this  kind,  save  Matter  of  Holmes  (1899)  37  App.  Div.  15 ;  159 
N.  Y.  532,  which  is  contra  to  the  principal  case,  no  distinction  being  pos- 
sible on  the  ground  that  there  the  trustee  paid  interest  on  the  res  to  the 
cestui.  State  v.  Banks  (Neb.  1901)  85  N.  W.  43,  is  also  contra  to  the 
principal  case.  In  re  Mulligan  (D.  C,  D.  of  Mass.,  1902)  116  Fed.,  715, 
is  in  accord  with  it. 

Equity — Trusts — Deposit  of  Trust  Funds  in  Bank.  Money  was 
deposited  by  appellant  "  as  executor."  After  failure  of  the  bank  he 
sought  in  this  action  to  be  declared  a  preferred  creditor  and  awarded  pay- 
ment in  full.  Held,  the  deposit  was  special  and  appellant  could  secure 
complete  repayment.     Officer  v.  Officer  (la.  1902)  90  N.  VV.  826. 

The  court  argues  that,  since  a  trustee  must,  at  the  risk  of  being  held 
personally  liable,  deposit  the  funds  in  his  official  capacity,  the  bank  can- 
not receive  the  money  as  a  general  deposit ;  /'.  e.,  since  the  trustee  has  no 
right  to  make  himself  a  debtor  to  the  cestui,  the  bank  cannot  have  that 
right.  The  conclusion  reached  is  manifestly  erroneous.  Nothing  seems 
better  settled  than  the  power  of  a  trustee  to  deposit  trust  funds  in  a  bank 
as  "  trustee."     It  is  because  such  deposits  are  general  and  the  estate  must 
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come  in  with  other  creditors  of  the  bank  that  attempts  have  been  made  to 
hold  the  trustee,  as  in  Estate  of  Law  (1891)  144  Pa.  St.  499.  The  rule  of 
Officer  v.  Officer  involves  results  so  contrary  to  every-day  business  usage 
that,  even  were  it  supportable  upon  theory,  it  would  seem  most  unwise  as 
a  matter  of  practice. 

Evidence — Hearsay — Pedigree.  In  a  suit  by  an  administrator  to  re- 
cover from  the  defendant  money  deposited  by  his  intestate  in  the  names 
of  "  son  Thomas  "  and  "  son  John,"  the  plaintiff  sought  to  show  that  the 
intestate  never  had  any  children.  Held,  declarations  by  the  deceased 
were  admissible  to  show  this  fact.  Washington  v.  Bank  for  Savings 
(1902)  171  N.  Y.  166. 

See  2  Columbia  Law  Review,  170,  where  the  decision  of  the  lower 
court  to  the  same  effect  is  commented  upon.  The  position  is  there  taken 
that  while  the  extension  of  the  hearsay  rule  in  pedigree  cases  to  include 
evidence  that  no  issue  was  ever  born  is  sound,  in  this  case  the  evidence 
was  inadmissible  because  pedigree  was  not  the  primary  question. 

Evidence— Public  Records— Parish  Register.  Held,  that  the 
parish  register  of  a  Roman  Catholic  church  in  Ireland  is  competent  evi- 
dence to  prove  the  date  of  a  birth.  Hancock  v.  Supreme  Council  Catholic 
Benevolent  Legion  (N.  J.  1902)  52  Atl.  301. 

"The  principle  on  which. entries  in  a  register  are  admitted  *  *  * 
depends  on  the  public  duty  of  the  person  making  the  entry."  France  v. 
Andrews  (1850)  15  Q.  B.  at  p.  759.  In  England  under  the  common  law 
therefore,  only  those  registers  required  by  law  to  be  kept  were  recognized, 
others  being  treated  as  mere  private  memoranda.  So  the  register  of  a 
Roman  Catholic  church  was  not  allowed  in  evidence.  D'Aglie  v.  Fryer 
(1844)  13  Law  Journal  N.  S.  Ch.  398.  In  this  country  some  courts  have 
observed  the  true  basis  of  the  English  decisions,  and  held  unofficial  evi- 
dence inadmissible.  Kennedy  v.  Doyle  (1865)  10  Allen.  161;  Stoever  v. 
Lessee  of  Whitman  (Penn.  1814)  6  Binn.  416.  In  the  last  case  the  evi- 
dence was  admitted  on  the  authority  of  a  statute  which  explains  the 
apparently  anomalous  decision  in  Lewis  v.  Marshall  (1831)  5  Peters.  70, 
cited  by  the  court  in  the  principal  case  as  an  authority,  for  the  register  in 
Lewis  v.  Marshall  was  that  of  a  parish  in  Pennsylvania.  Hunt  v.  Order 
of  Chosen  Friends  (1887)  64  Mich.  671,  on  the  other  hand  supports  the 
principal  case. 

Insurance— Insurable  Interest — Right  to  Proceeds.  At  suit  of 
a  grantor's  creditors  a  conveyance  was  declared  to  be  voluntary,  and  a 
decree  made,  subjecting  the  property,  if  necessary  after  exhausting  the 
grantor's  property,  to  the  payment  of  the  creditors'  judgment.  Shortly 
afterwards,  the  grantee,  being  in  possession,  took  out  in  her  own  name  a 
fire  insurance  policy  which  was  conditioned  o*n  the  sole  and  unconditional 
ownership  of  the  insured.  Held,  the  condition  was  not  broken.  Held  also, 
the  creditors  had  no  claim  on  the  proceeds  of  the  insurance.  Steinmeyer 
v.  Steinmeyer  (S.  Car.  1902)  42  S.  E.  184. 

A  conveyance  void  as  against  creditors  puts  the  title  in  the  grantee  sub- 
ject only  to  the  creditors'  rights.  But  the  existence  of  a  lien  or  incum- 
brance is  not  a  breach  of  the  condition  requiring  sole  ownership.  Carri- 
gan  v.  Ins.  Co.  (1881)  53  Vt.  418;  Dolliverv.  Ins.  Co.  (1880)  128  Mass. 
315.  The  second  point  follows  from  the  principle  that  an  insurance  policy 
is  only  a  contract  of  personal  indemnity,  and  not  an  incident  to  the 
property. 

International  Law— Interpretation  of  Treaty — Consular 
Administration  of  Estate  of  Foreign  Intestate.  The  treaty 
between  the  United  States  and  Italy  provides  that  when  a  citizen  of  either 
country  dies  intestate  in  the  other  country,  his  consul  may  "  intervene  "  in 
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the  possession  and  administration  of  his  estate.  Held,  the  consul  has  the 
right  to  the  general  possession  of  the  property,  and  not  merely  a  right  to  be 
heard.     Matter  of  Lobrasciano  (1902)  38  N.  Y.  Misc.  415. 

The  decision  is  in  harmony  with  the  usual  interpretation  of  international 
law.  Hall,  Int.  Law,  330;  Matter  of  Vergil,  4  Moore's  Int.  Arbitrations, 
4390.  The  consuls  of  the  United  States  are  instructed  to  act  in  conformity 
with  it.  U.  S.  Rev.  Stats.  Sec.  1709.  Words  in  treaties  should  be  given 
their  customary  meaning.  Hall,  Int.  Law,  350.  And  if  doubtful,  their 
broad  and  liberal  meaning.  U.  S.v.  Percheman  (1833)  7  Pet.  51.  And 
though  the  word  "intervene"  has  a  technical  meaning  in  New  York  prac- 
tice, State  law  must  yield  to  federal  treaties.  U.  S.  Const.  Art.  6,  Sec.  3. 
Matter  of  Logiorato  (1901)  34  N.  Y.  Misc.  31,  however,  is  contra.  See 
also  Lanfear  v.  Ritchie  (1854)  9  La.  Ann.  96,  and  Succession  of  Rabasse. 
(1895)  47  La.  Ann.  1452. 

Municipal  Corporations  —  Highways  —  Right  of  Abutting 
Owner.  The  plaintiff  was  the  owner  of  property  abutting  on  a  street, 
the  fee  of  which  was  in  the  city.  The  defendant  with  the  consent  of  the  ' 
city  placed  two  poles  supporting  nine  wires,  each  under  an  inch  in  diame- 
ter, in  the  street  alongside  plaintiff's  property.  Held,  the  plaintiff  had 
been  deprived  of  property  by  the  act  of  the  defendant  and  was  entitled  to 
a  mandatory  injunction  for  the  removal  of  the  poles.  Callen  v.  Columbus 
Edison  Electric  Light  Co.  (Ohio,  1902)  64  N.  E.  141.     See  NOTES,  p.  492. 

Negotiable  Instruments — Banking — Duty  of  Depositor  to 
Verify  Account.  Plaintiffs  clerk  systematically  altered  for  his  own 
benefit  their  checks  on  defendant  bank.  The  bank  paid  the  checks  and 
returned  the  vouchers  to  the  plaintiffs,  who  intrusted  them  to  the  default- 
ing clerk  for  verification.  Held,  that  plaintiffs  as  depositors  owed  the 
bank  the  duty  of  using  reasonable  care  to  verify  the  vouchers,  and  were 
responsible  for  the  failure  of  the  clerk  to  give  notice  of  the  frauds. 
Critten  v.  Chemical  National  Bank  (1902),  17 1  N.  Y.,  219.  See  Notes,  p. 
490. 

Pleading  and  Practice — Examination  before  Trial  under 
the  N.  Y.  Code.  The  applicant  was  injured  by  a  wagon  bearing  the 
name  "  Century  Express."  Since  she  was  unable  to  ascertain  who  was 
the  owner  at  the  time  of  the  injury,  owing  to  the  fact  that  there  had  been 
several  reorganizations  of  the  business  under  new  names,  an  order  was 
sought,  under  N.  Y.  Code  Civ.  Proc.  §§  872-876,  to  examine  S.,  a  former 
owner  of  the  "Century  Express"  and  now  manager  of  the  succeeding 
company.  Held,  such  an  order  cannot  be  granted  to  determine  against 
which  of  certain  persons  there  is  a  right  of  action.  Matter  of  Schoeller 
(1902),  74  App.  Div.  347. 

Examinations  of  this  kind,  which  were  "  inquisitorial  rather  than  pro- 
bative," have  been  permitted.  /;/  re  Nolan  (1898)  70  Hun  536,  and  In  re 
IVcil  (1898)  25  App.  Div.  173.  The  order  was  denied  here  on  the  au- 
thority of  In  re  Anthony  ( 1 899)  42  App.  Div.  66,  and  others  cases.  A  good 
cause  of  action  was  shown  in  the  principal  case  and  no  "  fishing  expedi- 
tion "  was  intended.  Had  the  dissenting  opinion  prevailed  a  multiplicity 
of  suits  would  have  been  prevented  without  a  departure  from  the  spirit  of 
the  code  section.  A  decision  by  the  Court  of  Appeals  would  clear  the 
confusion  existing  in  New  York. 

l'i  1  iding  and  Practice— Setting-aside  Verdict.  Three  verdicts 
had  been  returned  for  the  plaintiff  in  an  action  to  recover  damages  for  the 
death  of  her  intestate,  two  of  which  had  been  set  aside  as  against  the 
weight  of  evidence  and  the  third  on  account  of  excessive  damages.  A 
fourth  verdict  was  returned  for  the  plaintiff  on  substantially  the  same 
evidence.  Held,  that  the  court  would  not  interfere  further.  Mt  Cant:  v. 
N.   )'.  and  Q,  C.  Ry.  Co.  (1902)  73  App.  Div.  305. 
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Though  courts  will  hesitate  to  set  aside  a  second  or  third  verdict  as 
being  against  the  weight  of  evidence,  the  question  is  one  of  judicial  dis- 
cretion and  there  is  no  fixed  rule.  In  an  English  case,  Foster  v.  Steele 
(1837)  3  Bing.  N.  C.  892,  all  the  judges  agreed  that  a  third  verdict  should 
not  be  disturbed  and  this  seems  to  be  the  settled  practice  in  New  York. 
Dorwin  v.  Westbrook  (1896)  1 1  App.  Div.  394  ;  Nutting  v.  Railroad  Co. 
(1897)  21  App.  Div.  73.  Some  courts,  however,  tend  to  exercise  more 
freedom  in  passing  on  the  sufficiency  of  evidence.  Burn  ham  v.  A^.  Y.  P. 
&~=  B.  R.  R.  Co.  (1894)  18  R.  I.  494;  Sfiinks  v.  Athens  Savings  Bank 
(1899)  108  Ga.  376. 

Real  Property — Dower — Purchase  Money  Mortgage.  A  hus- 
band bought  land  and  assumed  a  mortgage  thereon.  Upon  receiving  a 
deed  he  gave  a  new  mortgage  to  the  holder  of  the  original  mortgage, 
which  was  thereupon  cancelled.  All  transactions  were  done  at  one  time. 
Held,  dower  was  barred  as  against  the  mortgage  lien,  the  husband  never 
having  been  fully  seised.     Groce  v.  Ponder  (S.  Car.  1902)  41  S.  E.  83. 

This  decision  does  not  go  beyond  the  extreme  cases  wherein  purchase- 
money  mortgages  have  been  given  precedence  over  dower  rights.  They 
are  universally  sustained  when  given  to  the  vendor.  Also,  as  a  general 
rule,  when  given  to  a  party  furnishing  the  purchaser  with  the  money. 
Carey  v.  Boyle  (1881)  53  Wis.  581.  There  is  more  conflict  of  authority  in 
the  case  of  mortgages  given  to  creditors  of  the  vendor.  In  McClure  v. 
Harris  (185 1)  51  Ky.  261,  dower  was  held  superior  to  such  a  mortgage, 
while  Butler  v.  Thornburgh  (1895)  141  Ind.  152,  and  Coffman  v.  Coffman 
(1884)  79  Va.  504,  laid  down  the  same  doctrine  as  the  principal  case.  The 
latter  may  be  termed  the  more  modern  view.  Whatever  encumbrance  is 
placed  upon  the  property,  simultaneous  with  its  acquisition,  as  a  part  of 
the  consideration,  may  well  be  protected,  in  view  of  these  decisions,  as  a 
purchase-money  mortgage. 

Real  Property— Landlord  and  Tenant— Landlord's  Liability 
for  Nuisance  of  Tenant.  The  plaintiff,  lawfully  on  the  street, 
fell  upon  ice  on  the  sidewalk  in  front  of  premises  which  the  defend- 
ant had  let  to  a  tenant  without  retaining  any  control.  The  water  which 
had  frozen  came  from  a  ditch  placed  on  the  land  by  the  defendant  before 
the  letting.  Held,  the  defendant  was  not  liable.  Gardner  v.  Rhodes  (Ga. 
1902)  41  S.  E.,  63. 

The  Court  absolves  the  landlord  on  the  ground  that  the  nuisance  did 
not  lie  in  the  construction  of  the  ditch.  A  landlord  is  liable  when  the  con- 
dition of  the  premises  is  such  that  use  of  them  will  necessarily  result  in  a 
nuisance.  Wood,  Nuis.  (2d  ed.),  76-77.  In  England  if  it  is  possible  to  use 
the  premises  so  as  not  to  produce  a  nuisance,  for  any  other  user  by  the 
tenant  the  landlord  is  not  liable.  Rich  v.  Basterfield  (1847)  4  C.  B.  805. 
(Brown  v.  Bushell,  1867,  L.  R.  3  Q.  B.  251,  is  distinguishable,  as  the  land- 
lord retained  control  over  the  drain.)  Other  courts  take  the  position  that, 
if  at  the  time  of  letting  user  resulting  in  a  nuisance  would  reasonably  be 
expected,  the  lessor  is  liable.  Prussak  v.  Hutton  (1898)  30  App.  Div.  66; 
Fish  v.  Dodge  (1847)  4  Den.  811. 

Real  Property  — License  — Transfer  of  Theatre  Tickets. 
The  plaintiff,  a  licensed  speculator  in  theatre  tickets,  sought  to  restrain  the 
defendants,  proprietors  of  a  theatre,  from  interfering  with  him  in  his  side- 
walk sale  of  tickets  to  their  performances.  Held,  theatre  tickets  are  merely 
revocable  personal  licenses,  and  plaintiff  was  not  entitled  against  the 
licensor  to  protection  in  his  traffic  therein.  Collister  v.  Hayman  (1902) 
71  App.  Div.  316. 

The  nature  of  such  tickets  does  not  seem  to  have  been  decided  by  the 
court  of  last  resort  in  New  York.  In  People  ex  rel  Tyroler  v.  Warden. 
etc.  (1898),  157  N.  Y.  116,  the  Court  of  Appeals  held  a  statute  restricting 
traffic  in  railroad  tickets  unconstitutional.      The  decision  did  not  involve 
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the  rights  of  the  party  issuing  the  ticket  to  revoke  the  privileges  granted. 
But  even  had  it  upheld  property  rights  in  such  tickets  a  different  result  in 
regard  to  those  issued  by  a  theatre  would  not  be  inconsistent,  as  the  legal 
liabilities  of  a  railroad  to  the  public  are  vastly  greater  than  are  those  of  a 
place  of  amusement.  The  decision  is  supported  by  the  great  weight  of 
authority. 

Real  Property— Surface  Water — Discharge  upon  Highway. 
The  defendant  constructed  a  drain  pipe  leading  from  the  roof  of  his 
house  to  the  street,  but  omitted  to  construct  the  proper  race-way  to  carry 
off  the  water ;  whereby  the  water,  collecting  upon  the  sidewalk,  froze, 
and  the  plaintiff  was  injured.  Held,  the  defendant  was  liable.  Tremblay 
v.  Harmony  Mills  (1902)  171  N.  Y.  598. 

It  being  clear,  in  jurisdictions  not  adopting  the  civil  law  right  of  drain- 
age, that  to  change  the  course  of  surface-water  after  it  enters  one's  close 
is  a  nuisance,  2  Columbia  Law  Review,  143,  the  real  question  here  is 
whether  drainage  into  a  public  highway,  if  the  abutting  owner  is  seized  of 
the  fee  of  the  highway,  is  incompatible  with  the  public  rights  of  user.  In 
Jessupv.  Bratnford  Bros.  Co.  (1901)  66  N.J.  L.  641,  all  the  judges  consid- 
ered the  question  solely  as  though  it  were  an  issue  between  adjoining  land- 
owners. On  its  actual  facts  that  case  is  contrary  to  the  one  under  con- 
sideration. In  this  case  dissenting  judges  feel  bound  by  prior  decisions. 
While  the  remarks  in  Wenzlick  v.  McCotter  (1881)  87  N.  Y.  122  are 
only  dicta,  the  only  distinction  that  can  be  made  between  the  present  case 
and  Moore  v.  Gadsden  (1883)  93  N.  Y.  12,  is  that  there  was  negligence  in 
the  omission  of  any  race-way.  Kirby  v.  Market  Ass' ft.  (1859)  14  Gray,  249, 
is  in  accord  with  the  principal  case. 

Statutes— Anti-trust  Act— Combination  in  Restraint  of  In- 
terstate Commerce.  The  defendants  and  certain  other  dealers  in 
tiles  and  mantel  fixtures  in  San  Francisco  formed  an  association  with  all 
the  American  manufacturers  of  such  articles,  by  which  the  manufacturers 
were  to  sell  tile  to  non-members  within  200  miles  of  San  Francisco  at  a  pro- 
hibitive price.  The  qualifications  for  membership  were  that  a  stock  of  a  cer- 
tain amount  should  be  carried  and  that  the  applicant  should  be  acceptable 
to  the  other  members  and  should  pay  an  initiation  fee.  Held,  the  associa- 
tion was  an  attempt  to  monopolize  a  branch  of  interstate  commerce,  and 
even  if  every  applicant  complying  with  the  conditions  would  be  admitted, 
the  association  could  not  impose  such  conditions  for  engaging  in  interstate 
commerce.  Montague  &*  Co.  et  al.  v.  Lowry  et  al.  (C.  C.  A.  9th  Circ.  1902) 
115  Fed.  27. 

The  only  question  under  the  Sherman  anti-trust  law  is  whether  the 
necessary  effect  of  the  combination  is  to  restrain  interstate  commerce; 
Chesapeake  &°  O.  Fuel  Co.  v.  United  States  (C.  C.  A.  6th  Circ.  1902)  115 
Fed.  610.  The  contract  here  was  a  direct  attempt  to  monopolize  a  branch 
of  interstate  commerce  and  comes  within  the  statute.  United  States  v. 
Addptton  Pipe  &=  Steel  Co.  (1898)  85  Fed.  271.  It  is  not  necessary  that 
the  result  of  the  combination  be  a  complete  monopoly  throughout  a  State 
or  the  Union,  if  its  direct  result  is  to  restrain  interstate  commerce.  U.  S.  v. 
B.C.  Knight  (1894)  156  U.  S.  1. 

Statutes— Intersecting  Railroads.  The  N.  Y.  Railroad  Law  of 
1880,  c.  565,  gives  to  every  railroad  corporation  the  right  to  unite  its  line 
with  that  of  any  other  railroad,  the  two  to  join  in  making  the  connection, 
and  each  to  receive  and  forward  goods  from  the  other.  Held,  this  statute 
applied  to  the  junction  of  a  steam  with  an  electric  street  railroad  which 
had  the  right  to  transport  both  passengers  and  freight.  Stillwater,  etc. 
Street  Ry.  Co.  v.  Boston  &*  Maine  R.  Co.  (1902)  171  N.  Y.  589. 

The  point  seems  to  be  new.  Most  States  have  similar  statutes.  The 
Illinois  statute  has  been  held  to  apply  to  the  case  of  two  horse  railroads. 
Chicago  v.  Evans  (i860)  24  111.  52. 
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Commentaries  on  the  Law  of  Negligence.  By  Seymour  D. 
Thompson.  Indianapolis:  The  Bowen-Merrill  Company.  1902. 
pp.  xlvii,  n  18. 

According  to  the  author's  original  plan,  as  announced  by  the  pub- 
lishers of  this  work,  the  third  volume  was  to  embrace  the  titles, 
Carriers  of  Passengers,  Negligence  of  Municipal  Corporations  and 
Negligence  of  Public  Officers.  As  published,  the  volume  includes 
but  a  single  title,  Carriers  of  Passengers,  although  ten  hundred  and 
fifty  pages  are  filled  with  the  discussion  of  this  title. 

Like  its  predecessors,  this  volume  is  not  limited  to  the  law  of 
negligence.  Were  it  so  limited  its  contents  would  have  been  but  a 
fraction  of  their  present  bulk.  For  example,  the  first  four  chapters  deal 
with  the  topics,  who  are  common  carriers  of  passengers:  their  common- 
law  as  well  as  their  contract  obligations  to  passengers,  and  who  are 
passengers.  A  later  chapter  deals  with  regulations  of  the  carrier,  and 
one  still  later  is  largely  devoted  to  a  discussion  of  what  is  baggage, 
and  the  carrier's  lien  thereon.  In  this  way  several  hundred  pages  are 
filled  with  material  which  has  only  an  accidental  connection  with  the 
law  of  negligence,  valuable  and  interesting  though  that  material  is. 

Every  topic  is  discussed  very  fully,  and  the  array  of  authorities 
cited  is  most  imposing.  The  usefulness  of  the  volume  would  be 
much  enhanced  by  a  table  of  cases.  It  is  difficult  to  understand  why 
this  table  is  postponed  to  the  completion  of  the  entire  work,  unless 
it  be  done  with  a  view  to  inducing  the  purchasers  of  each  volume  to 
buy  the  whole  set.  A  very  valuable  chapter  is  the  one  in  which  the 
liability  of  carriers  for  malicious  torts  committed  by  their  servants  and 
agents  upon  passengers  is  considered.  The  cases  are  not  only  col- 
lated with  care,  but  are  criticised  with  great  ability. 

A  Treati-e  on  the  Law  of  Master  and  Servant.  By  Charles 
Manley  Smith.  Fifth  Edition.  By  Ernest  Manley  Smith  :  London. 
Sweet  &  Maxwell,  Limited.      1002.     pp.  xcviii,  823. 

A  new  edition  of  this  standard  work  will  be  welcomed  by  all 
lawyers  who  care  to  keep  abreast  of  legislation  and  judicial  decisions 
in  Great  Britain  upon  the  important  topic  of  Master  and  Servant. 
And  this  is  a  new  edition  in  fact  as  well  as  in  name.  Many  parts  have 
been  entirely  rewritten.  A  good  example  of  the  thorough-going 
revision  which  characterizes  this  volume  is  found  in  the  last  section  of 
chapter  one.  Every  line  of  the  old  section  is  discarded,  and  not  only 
new  matter,  but  new  doctrine  inserted  instead.  This  radical  change 
was  made  necessary  by  the  British  Bankruptcy  Act  of  1883,  as  con- 
strued by  the  Court  of  Appeal,  in  Re  Roberts1. 

^1900)  1  Q.  B.  122. 
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A  valuable  feature  of  the  book  is  its  reprint  of  all  the  most  im- 
portant acts  of  parliament  relating  to  the  subject,  beginning  with  Ch. 
27  of  22  Geo.  2  and  closing  with  Ch.  22  of  1st  Ed.  7.  The  last 
named  statute  is  known  as  The  Factory  and  Workshop  Act  of  1901  ;  a 
law  which  regulates  with  great  minuteness  the  sanitary  condition  of 
factories  and  workshops,  as  well  as  the  treatment  of  servants  by  masters. 
The  statutes  reprinted  in  the  Appendix  fill  two  hundred  and  eighty-five 
pages. 

As  the  editor  oC  this  volume  is  the  son  of  the  author  and  was  as- 
sociated with  him  in  the  preparation  of  the  fourth  edition,  the  reader 
may  feel  assured  that  nothing  of  importance  has  been  omitted  from 
previous  editions,  and  that  the  plan  of  the  author  has  not  been  marred 
by  unnecessary  and  discordant  changes.  The  volume  is  a  fine  specimen 
of  the  bookmaker's  art.  If  an  American  reprint  appears,  let  us  hope 
it  will  equal  the  English  original. 

The  Right  To  Axn  The  Cause  for  Action.  By  Hiram  L.  Sibley. 
Cincinnati:   W.  H.  Anderson  &  Co.      1902.      pp.  xxxii,  141. 

This  book  is  an  effort  to  demonstrate  two  propositions,  First: 
That  the  "  right  to  action  "  is  wholly  independent  of  the  substantive 
law,  and  has  as  its  essential  elements  "(1)  the  existence  of  a  legal 
wrong,  and  (2)  that  part  of  the  law  which  provides  the  means  for  its 
redress."  Second.  That  the  wrong  ox  delict  is  not  merely  one  of  the 
elements  of  a  cause  of  action,  but  is  the  only  cause  for  action,  the 
right  as  defined  by  the  substantive  law  being,  as  the  author  states, 
"related  to  the  wrong  only  as  a  condition  to  the  existence  of  the 
latter."  Or  stated  in  other  words  an  attempt  is  made  to  show  the 
falsity  of  the  generally  accepted  view  as  to  what  constitutes  a  "cause 
of  action,"  and  which  perhaps,  has  nowhere  been  more  clearly  stated 
than  by  the  late  Professor  Pomeroy.  *  According  to  this  view,  "the 
primary  right  and  duty  and  the  delict  or  wrong  combined  constitute 
the  cause  of  action  in  the  legal  sense  of  the  term."  The  demonstra- 
tion of  these  propositions  does  not  appear  to  have  been  accomplished, 
and  it  is  not  likely  that  Judge  Sibley's  work  will  cause  any  great 
number  to  abandon  what  he  designates  as  the  "  Pomeroy  idea." 

The  author  believes  he  finds  support  for  his  views  in  legal  princi- 
ples, in  adjudged  cases,  and  in  precedents  of  pleadings;  but  it  is 
doubtful  if  many  careful  readers  will  find  the  same  support  for  these 
views  in  the  quotations  made  and  cases  cited.  The  limits  of  this 
review  prevent  any  exhaustive  statement  of  the  reasons  which  lead  to 
the  conclusions  above  expressed,  but  a  few  of  them  ought  in  fairness 
to  be  indicated.  Great  stress  is  laid  upon  cases  under  the  Statute  of 
Limitations,  deciding  when  the  cause  of  action  arose,  that  is  whether 
the  action  was  or  was  not  barred  by  the  statute,  the  contention  being 
that  these  cases  must  decide  what  the  cause  is,  and  further,  that, 
because  sometimes  in  the  course  of  the  argument,  judges  refer  10  the 
wrong  or  misconduct  of  the  defendant  as  the  cause  of  action,  we  have 
a  judicial  determination  that  the  wrong  is  the  sole  cause  of  action. 

In  answer  to  this  contention  it  should  be  noted,  first,  that  the 
question  before  the  court  and  decided  is  "  when  "  the  cause  of  action 
arose,  not  what  constitutes  a  cause  of  action;  second,  that  the  advo- 

lCode  Remedies.  3rd  Edition,   pp.  511  etseq. 
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cates  of  the  "  Pomeroy  idea  "  fully  recognize  "the  wrong  "  as  one  of 
the  necessary  elements  of  a  cause  of  action,  that  therefore,  no  cause 
of  action  can  arise,  until  that  element  is  present,  any  more  than  it  can 
exist,  if  the  other  element,  the  primary  right  on  the  part  of  the  plain- 
tiff, is  lacking,  and  that  a  determination  that  a  cause  of  action  did 
not  arise  until  the  element  of  the  wrong  is  present  is  not  a  determina- 
tion that  there  is  no  other  element;  and  third,  that  the  very  cases  he 
cites  show  that  the  only  reason  why  the  precise  act  which  in  the  several 
actions  started  the  statute  running  was  held  to  be  a  wrong,  was  because 
the  pleadings  stated  facts,  which  showed  that  the  plaintiff  had  the 
primary  right  to  have  that  act  performed  by  the  defendant  at  that 
time.  As  against  the  Minnesota  case  cited  at  page  71,  holding  that 
injuries  to  the  person  and  property  of  a  party  by  a  single  wrongful  act 
constitute  but  one  cause  of  action,  may  be  cited  the  very  recent  case 
to  the  contrary,  Reilly  v.  Sicilian  Asphalt  Paving  Co..1  following 
Brunsden  v.  Humphrey.2  As  to  precedents  given  on  pages  88  et  seq. 
it  need  only  be  said  that  every  one  of  them  contains  allegations  show- 
ing plaintiff's  primary  right,  and  that  if  those  were  stricken  out  from 
any  complaint  no  court  would  sustain  the  pleading  as  setting  forth  a 
cause  of  action. 

If  space  permitted,  there  would  be  no  difficulty  in  citing  numer- 
ous instances  where  judges  have  adopted  with  approval  the  view 
advocated  by  Prof.  Pomeroy,  often  using  his  exact  language,  and  have 
applied  the  test  which  he  proposed  in  deciding  whether  or  not  a 
"cause  of  action  "  existed.  As  to  the  proposed  substitution  of  the 
words  "cause  for  action''  for  "cause  of  action,"  it  is  difficult  to  see 
any  reason  for  the  substitution;  and  even  if  there  were  such  reason, 
the  change  could  not  be  effected,  as  it  seems  practically  impossible  to 
make  any  change  of  this  character  in  legal  terminology. 

Crime  and  Social  Progress.  By  A.  C.  Hall.  The  Columbia 
University  Press.  The  Macmillan  Co.,  Agents.  New  York.  1902. 
pp.  xvii,  407. 

Crime  and  Social  Progress,  by  Dr.  A.  C.  Hall,  is  a  careful  study 
of  the  history  and  growth  of  crime.  The  book  is  a  study  of  the 
relation  of  crime  to  social  progress.  The  keynote  of  the  work  is 
that  crime  is  an  anti-social  act  and  its  increase  and  prevalence  depend 
upon  social  progress.  What  is  crime  at  one  period  was  not  such  at 
an  earlier  one,  because  it  was  not  regarded  as  anti-social.  Crime  as 
measured  by  statistics  is  most  prevalent  among  the  most  enlightened 
nations  and  least  so  among  the  decadent  ones.  Quickened  industrial 
life  necessitates  restrictions,  and  the  breaking  over  these  constitutes 
crime.     Statistics  may  not  reveal  the  amount  of  real  crime. 

The  book  studies  the  relation  of  crime  to  social  progress  in  two 
phases — first,  the  evolutionary  function  and  usefulness  of  crime  and 
punishment,  and  secondly,  as  a  social  product,  increasing  with  the 
increase  of  social  prohibitions.  The  production  of  crime  is  one  of 
the  saving  processes  of  nature,  eliminating  individuals  and  elevating 
the  type.  Crime  is  defined  as  any  act  or  omission  to  act  pun- 
ished by  society  as  a  crime  against  itself.  The  essentials  of  crime  are 
two:  First,  it  must  be  an  act  that  society  abhors  or  desires  to  punish 

1 170  N.  Y.  40.    2  L.  R.  (14  Q-  B.  D.)  141. 
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as  a  wrong  against  its  welfare  ;  second,  the  act  must  be  punished 
often  enough  to  make  the  displeasure  of  society  evident  and  its  deter- 
rent force  plainly  felt.  The  author  arrives  at  the  conclusion  that 
many  anti-social  acts  among  animals  are  punished  not  through  any 
conscious  recognition  of  heinousness,  but  through  unconscious  social 
reflex  action — an  instinctive  antipathy  against  any  unlikeness.  Ani- 
mals do  not  know  why  they  punish.  Punishment  is  born  of  social 
vengeance  and  has  its  warrant  and  justification  in  the  necessity  for  self 
defense.  True  social  punishment  existed  before  moral  thought  was 
possible.  It  deals  with  acts  and  not  with  motives.  Among  savages 
crimes  are  very  few.  They  are  treason  against  the  group,  incest,  and 
witchcraft.  Other  bad  actions  are  regarded  as  harm  to  the  individual 
and  must  be  revenged  by  him.  The  crimes  just  mentioned  are  the 
great  fundamental  and  first  crimes  of  the  human  race.  The  origin  of 
crime  and  social  punishment  is  not  to  be  traced  to  any  commands  of 
supernatural  powers  or  dictates  of  human  rulers  but  to  blind  reverence 
and  obedience  to  ancient  and  time-honored  customs  which  are  the 
teachings  of  nature  drilled  into  them  through  countless  generations. 
Taking  up  civilized  races  the  writer  instead  of  attempting  a  complete 
study  of  the  race  takes  up  the  one  branch — the  English,  and  traces 
the  history  of  crime  down  to  the  present  day.  The  bulk  of  the  book 
is  devoted  to  this  and  an  abundance  of  statistics  and  historical  events 
are  cited.  The  conclusion  drawn  is  that  crime  has  increased  as  civi- 
lization has  rendered  more  acts  liable  to  run  counter  to  social  progress. 
At  times  when  the  nation  has  been  developing  the  fastest,  crime  has 
been  the  most  prevalent,  not  through  increased  viciousness,  but  in- 
creased friction  against  social  restraint.  New  acts  have  been  con- 
stantly added  to  the  category  of  crimes.  Factory  acts,  forgery  and 
compulsory  education  have  come  within  a  century  and  have  swelled 
the  lists  of  crimes.  Crime  has  been  greater  under  strong  rulers  be- 
cause acts  against  society  have  been  repressed  rigorously. 

A  review  of  modern  European  nations  brings  the  conclusion  that 
among  the  quickened  industrial  nations  like  England  and  Germany 
there  has  been  an  enormous  increase  of  crime  in  the  Nineteenth  Cen- 
tury, while  among  decadent  nations  like  Spain  there  has  been  an 
actual  decrease,  but  a  careful  study  reveals  the  fact  that  life  and 
property  are  much  safer  among  the  former  because  more  offenses 
against  these  are  punished.  There  is  reason  to  believe  that  among 
the  serious  crimes  there  has  been  an  actual  decrease,  while  in  the 
matter  of  delicts  or  minor  offenses  the  reverse  is  true.  Murder  and 
homicide  are  the  crimes  of  a  decaying  civilization  or  the  rough  edge 
of  an  advancing  one.  A  nation's  progress  depends  very  much  upon 
a  wise  choice  of  what  it  shall  call  and  punish  as  crimes.  Crime  is 
essentially  a  social  product,  increasing  with  growth  in  knowledge, 
intelligence  and  social  morality,  along  the  lines  of  greatest  resistance 
to  the  new  forces  and  forms  of  this  higher  social  life.  Great  reforms 
have  been  introduced  by  criminal  laws  and  made  victorious  by  social 
punishment. 

The  striking  characteristics  of  modern  times  are  its  complexity,  its 
speed  and  its  liberty  of  thought.  Modern  man  must  depend  upon 
his  fellow-men  to  an  extent  undreamed  of  by  his  recent  ancestors. 
Are  we,  then,  tossed  about  by  blind  forces  ?     Not  at  all.     The  more 
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sensitive  the  social  body  the  greater  the  amount  of  crime  and  the 
farther  the  arm  of  the  law  must  be  extended.  The  rising  tide  of 
crime  is  but  the  index  of  rising  intelligence  and  morality.  It  is  the 
distinctive  characteristic  of  the  modern  state.  To  choose  its  crimes 
wisely  is  one  of  the  state's  most  delicate  tasks. 

Out  of  the  teachings  of  natural  law  come  the  ideas  of  crime. 
Certain  individuals  become  criminals  because  they  refuse  to  live  up 
to  the  social  standards  of  the  community.  The  preservation  and 
development  of  life  upon  the  earth  have  resulted  from  the  operation 
of  two  great  unchanging  ethical  principles  or  laws  of  growth.  The 
first  is  the  fundamental  law  of  adult  life,  the  law  of  self-support,  of 
self-interest,  of  earned  benefits.  The  second  is  the  law  of  the  family, 
the  law  of  self-sacrifice.  Later  than  these  appears  another  great 
ethical  principle,  the  law  of  society,  of  mutual  benefits.  Without 
obedience  to  this  social  progress  is  impossible.  The  most  successful 
forms  of  life  are  gregarious.  Intelligent  educative  social  selection  is 
substituted  more  and  more  by  the  workings  of  natural  law  for  crude 
destructive  selection.  Thus  we  find  moral  action  before  a  percep- 
tion of  what  is  moral.  The  rebellious  social  laggard  is  the  true 
criminal,  other  laggards  belong  to  the  pauper  class.  At  the  same 
time  the  admiration  arid  imitation  of  natural  leaders  is  elevating  the 
type.  The  criminal  is  the  man  who  obeys  too  completely  nature's 
primary  law  of  self-interest,  of  irresponsible  self-development.  The 
social  group  must  take  precedence  over  the  individual,  for  only  in 
this  way  can  the  individual  reach  his  highest  development.  There 
must  be  a  progressive  equilibrium  established  between  the  rights  of 
the  individual  and  the  rights  of  society.  Crime,  therefore,  results 
from  the  limitations  of  nature's  law  of  self-interest  by  her  altruistic 
laws.  Increasing  crime  is  the  direct  consequence  of  the  enlarging 
sphere  of  action  of  these  two  ethical  principles,  the  care  of  the  family 
and  mutual  helpfulness  in  the  community.  Crime  is  the  reaction 
against  growing  pressure  toward  a  higher  altruism,  a  larger  helpful- 
ness and  a  nobler,  stronger  civilization.  It  is  a  part  of  the  price  we 
pay  for  better  things. 
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THE  SOURCES  OF  INTERNATIONAL  LAW.1 

I. 

The  Law  of  Nations,  or  International  Law,  is  a  body  of 
rules  recognized  as  binding  on  civilized  independent  states 
in  their  dealings  with  one  another  and  with  one  another's 
subjects.2  Treaties  and  conventions  between  particular 
states  may  define  any  portion  of  those  rules,  or  add  to  of 
vary  the  existing  rules,  but  any  conventional  rule  so  laid 
down  is  binding  only  on  the  parties  to  it.  Acts  of  this  kind 
may  go  to  show,  according  to  the  nature  of  the  case  and 
the  particular  circumstances,  the  existence  of  general  usage 
which  the  parties  wished  to  record  for  convenience  in  apt 
words  and  an  authentic  form  (though  this  is  not  common), 
or  the  dissatisfaction  of  the  parties  with  existing  usage  and 
their  desire  to  improve  on  it,  or  the  absence  of  any  settled 
usage  at  all  antecedent  to  the  particular  agreement.  It  is, 
therefore, impracticable,  with  one  exception  to  be  mentioned, 
to  make  any  general  statement  as  to  the  value  of  treaties 
and  similar  instruments  as  evidence  of  the  law  of  nations. 
The  exceptional  case,  which  is  of  increasing  frequency  and 

1  Preliminary  notes  for  a  chapter  intended  to  form  part  of  the  Cam- 
bridge Modern  History  planned  by  the  late  Lord  Acton.  We  are  indebted 
for  this  article  to  the  courtesy  of  the  Law  Quarterly  Review,  in  which  it 
appeared  in  England,  and  by  which  we  were  given  the  right  of  simulta- 
neous publication  in  America. 

2"  The  sum  of  the  rules  or  usages  which  civilized  states  have  agreed  shall 
be  binding  upon  them  in  their  dealings  with  one  another"  :  Lord  Russell, 
of  Killowen,  addressing  the  American  Bar  Association  in  1896,  L.  Q.  R., 
xii.  313. 
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importance,  is  where  an  agreement  or  declaration  is  made 
made  not  by  two  or  three  states  as  a  matter  of  private 
business  between  themselves,  but  by  a  considerable  propor- 
tion, in  number  and  power,  of  civilized  states  at  large,  for 
the  regulation  of  matters  of  general  and  permanent  interest. 
Such  acts  have  of  late  been  the  result  of  congresses  or  con- 
ferences held  for  that  purpose,  and  they  have  been  so  framed 
as  to  admit  of  and  invite  the  subsequent  adhesion  of  Powers 
not  originally  parties  to  the  proceedings.  There  is  no 
doubt  that,  when  all  or  most  of  the  great  Powers  have  de- 
liberately agreed  to  certain  rules  of  general  application,  the 
rules  approved  by  them  have  very  great  weight  in  practice 
even  among  states  which  have  never  expressly  consented 
to  them.  It  is  hardly  too  much  to  say  that  declarations  of 
this  kind  may  be  expected,  in  the  absence  of  prompt  and 
effective  dissent  by  some  Power  of  the  first  rank,  to  become 
part  of  the  universally  received  law  of  nations  within  a 
moderate  time.  As  among  men,  so  among  nations,  the 
opinions  and  usage  of  the  leading  members  in  a  community 
tend  to  form  an  authoritative  example  for  the  whole.  A 
striking  proof  of  this  tendency  was  given  in  the  war  of 
1898  between  Spain  and  the  United  States.  Neither  bel- 
ligerent was  a  party  to  the  article  of  the  Declaration  of 
Paris  of  1856  against  privateering;  the  United  States  had 
in  fact  refused  to  join  in  it.  Moreover,  the  Declaration  of 
Paris  was  not,  in  point  of  form,  an  instrument  of  the  highest 
authority.  Nevertheless,  when  the  war  of  1898  broke  out, 
the  United  States  proclaimed  its  intention  of  adhering  to 
the  Declaration  of  Paris,  and  the  rules  thereby  laid  down 
were  in  fact  observed  by  both  belligerents.  It  is  quite 
possible  that  some  of  the  recommendations  recorded  at  the 
Peace  Conference  at  the  Hague  in  1899  may  sooner  or 
later,  in  like  manner,  be  adopted  as  part  of  the  public  law 
of  civilized  nations  by  general  recognition  without  any 
formal  ratification. 

On  the  whole,  then,  the  law  of  nations  rests  on  a  general 
consent  which,  though  it  may  be  supplemented,  influenced, 
and  to  some  extent  defined,  by  express  convention,  can 
never  be  completely  formulated  under  existing  conditions. 
This  is  as  much  as  to  say  that  the  law  of  nations  must  be 
classed   with  customary  law.     Sometimes   it   is   supposed 
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that,  so  far  as  it  is  not  included  in  authentic  acts  of  state, 
it  is  at  the  mercy  of  opinions  expressed  by  private  writers ; 
and  this,  among  other  topics,  is  made  use  of  to  argue  or 
suggest  that  the  very  existence  of  any  law  in  international 
matters  is  fictitious.  The  answer  given  by  the  highest  legal 
authorities  of  the  English-speaking  world  is  that  the 
opinions  of  experienced  and  approved  publicists  are  val- 
uable, not  as  mere  opinions,  but  as  evidence:  "  Such  works 
are  resorted  to  by  judicial  tribunals,  not  for  the  speculations 
of  their  authors  concerning  what  the  law  ought  to  be,  but 
for  trustworthy  evidence  of  what  the  law  really  is."  These 
are  the  words  of  Mr.  Justice  Gray,  delivering  the  majority 
opinion  of  the  Supreme  Court  of  the  United  States  in  a 
recent  case.1  A  century  earlier  Lord  Stowell  had  relied 
on  Vattel,  "  not  as  a  lawyer  merely  delivering  an  opinion, 
but  as  a  witness  asserting  the  fact — the  fact  that  such 
is  the  existing  practice  of  modern  Europe."2  Where  pub- 
licists give  us,  or  we  have  otherwise  at  hand,  the  means  of 
testing  their  conclusions,  we  are  as  free  to  use  those  means 
as  in  any  ordinary  historical  inquiry.  This  does  not,  how- 
ever, make  their  testimony  worthless,  as  one  or  two  modern 
writers  and  judges  appear  to  have  supposed. 

According  to  one  school  of  opinion,  the  rules  of  interna- 
tional law  bind  the  conscience  of  nations  because  they  are 
rules  of  universal  reason,  and  the  consent  of  nations,  ex- 
press or  tacit,  is  only  evidence  that  the  rules  actually  in 
force  are  allowed  as  reasonable,  and  therefore  probably  are 
so.  Or,  to  use  the  appropriate  technical  terms,  the  law  of 
nations,  in  the  vie  w  of  this  school,  is  nothing  else  than  a  branch 
of  the  law  of  nature.  There  is  much  historical  truth  in  this, 
as  we  shall  presently  see.  Modern  international  law  came 
and  was  received  in  the  name  of  the  law  of  nature  to  which 
both  spiritual  and  temporal  rulers  had  long  professed 
allegiance.  But  for  any  other  purpose  the  speculative 
question  seems  hardly  worth  pursuing.  All  jurisprudence 
which  deals  with  actual  claims  of  right  in  the  world  of 
actual  human  contentions  has  to  accept  as  reasonable  that 
which  is  generally  deemed  so  by  reasonable  persons  dealing 
with  the  matter  in  hand.     Now  it  cannot  be  supposed  that 

xThe  Paquete  Habana  (1899)  175  U.  S.  677. 
2  The  Maria,  (1799)  1  Rob.  Adm.  at  p.  363. 
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the  whole  body  of  civilized  States  should  consent  to  what 
they  did  not  think  reasonable,  or  that  the  rulers  of  such 
States  fall  far  short  of  the  moral  and  intellectual  standard 
of  an  average  prudent  citizen.  On  the  other  hand,  it  is  an 
universal  principle  of  jurisprudence  that  in  cases  otherwise 
doubtful  the  rule  or  interpretation  which  gives  the  most 
reasonable  results  to  be  applied  ;  and  the  law  of  nations  is  as 
much  entitled  to  the  benefit  of  that  principle  as  any  other 
kind  of  law.  The  more  we  admit  the  analogy  of  interna- 
tional to  municipal  law,  the  less  we  shall  expect  it  either  to 
cover  the  whole  field  of  moral  duties,  or  to  be  reducible  to 
a  collection  of  ethical  precepts  demonstrated  in  a  regular 
sequence  from  first  principles.  No  Congress  or  Concert  of 
the  Powers — not  to  speak  of  Lord  Stowell  sitting  in  the 
Court  of  Admiralty — has  ever  claimed  to  be  supreme  in 
matters  of  faith  and  morals. 

The  imperfect  state  of  the  law  of  nations,  in  respect  that 
it  lacks  a  cosmopolitan  judicial  court  with  power  to  execute 
its  decrees,  is  a  well-worn  topic.  It  has  been  discussed 
ever  since  Dante  wrote  his  treatise  De  Monarchia.  Some 
writers  have  used  it  as  an  argument,  or  have  even  supposed 
it  to  prove  conclusively,  that  there  is  no  such  thing  as  a  law 
of  nations.  With  regard  to  this  contention  it  seems  fit  to 
be  considered  that  in  the  early  history  of  all  jurisdictions 
the  executive  power  at  the  disposal  of  the  courts  has  been 
rudimentary,  if  indeed  they  had  such  power  at  all.  It  is 
not  universally  true  that  even  the  highest  courts  in  the  most 
civilized  modern  states  can  always  enforce  their  judg- 
ments. Thirty  years  before  the  American  Civil  War  the 
State  of  Georgia  defied  the  Supreme  Court  of  the  United 
States  for  eighteen  months,  with  the  open  connivance  of 
the  President  of  the  United  States:  "John  Marshall  has 
made  the  decision,  now  let  him  execute  it."  But  the  deci- 
sion made  by  John  Marshall  stands  as  part  of  the  law  of  the 
United  States,  and  would  do  so  even  if  its  execution  had 
been  wholly  frustrated  in  the  particular  case.  In  the  Middle 
Ages  there  was  nothing  uncommon  in  rival  courts  within 
the  same  political  allegiance  obstructing  one  another's  pro- 
cess and  thwarting  one  another's  jurisdiction  in  every  way 
short  of  violence.  More  than  this,  courts  have  existed 
with  an  elaborate  constitution  and  procedure  and  no  com- 
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pulsory  powers  whatever.  This  is  the  state  of  things  which 
we  read  of  as  prevailing  in  Iceland  not  much  before  the 
Norman  Conquest.  No  doubt  there  are  fabulous  details 
even  in  those  sagas,  that  of  Njal,  for  example,  which  con- 
tain most  historical  matter  ;  but  their  general  account  of 
society  and  institutions  may  be  taken  as  truthful  enough  for 
our  purpose. 

It  is  quite  true  that,  so  far  as  the  law  of  nations  has  been 
regularly  administered  by  any  courts,  they  have  been  the 
courts  of  particular  states,  often,  though  not  always,  decid- 
ing questions  in  which  those  states  were  interested.  But 
such  courts  have  always  professed  to  administer  a  cos- 
mopolitan, and  not  a  merely  municipal,  law.  They  have 
honestly  endeavored  to  find  impartial  guidance.  At  worst 
they  may  be  in  a  position  analogous  to  that  of  a  judge  in 
his  own  cause.  It  is  best  that  a  man  should  not  be  judge 
in  his  own  cause ;  but,  if  we  appeal  to  the  analogy  of 
municipal  law  and  to  the  generally  recognized  maxims  of 
justice,  we  shall  find  that,  in  case  of  need,  a  judge  in  his  own 
cause  is  better  than  a  total  default  of  justice  and  judgment, 
and  that  the  magistrate  who  finds  himself  in  that  position 
must  hear  and  determine  the  cause,  forgetting  his  own 
interest  in  it  so  far  as  he  can. 

It  is  rather  commonly  assumed  that  all  disputes  between 
sovereign  states  are  analogous  to  those  which  cause  litiga- 
tion between  individuals,  and  therefore  equally  capable  of 
being  settled  by  some  judicial  process  if  only  an  adequate 
judicial  authority  were  provided.  Unfortunately  this  is  not 
the  case.  One  class  of  international  controversies,  those 
which  relate  to  boundaries  and  territorial  rights,  may  be 
said  to  present  an  almost  perfect  analogy  to  questions  be- 
tween private  owners.  The  main  problem,  in  cases  of  this 
kind,  is  to  find  an  arbitrator,  or  devise  an  arbitral  tribunal, 
whose  decision  will  command  the  respect  of  both  parties. 
The  definition  of  the  question  or  questions  to  be  submitted 
may  or  may  not  be  troublesome.  It  can  hardly  be  arrived 
at  without  some  sort  of  preliminary  agreement  as  to  the 
extent  of  the  matters  which  are  reasonably  open  to  discus- 
sion. But  these  difficulties  are  of  the  kind  which,  with 
good  will  and  good  faith,  can  be  overcome.  In  fact  many 
questions  of  boundaries  and  the  like,  which  in  former  ages 
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would  either  have  occasioned  wars  or  furnished  a  con- 
venient  pretext  for  them,  have  in  our  own  time  been 
peaceably  and  honorably  settled.  Moreover,  it  may  be 
said  of  these  cases,  and  well  supported  by  the  analogy  of 
similar  ones  in  men's  private  affairs,  that  a  decision  given 
by  competent  persons  after  argument  is  more  likely  to  be 
just  in  itself  and,  what  is  more,  satisfactory  to  the  parties, 
than  a  compromise  arrived  at  by  direct  negotiation. 

Other  controversies  turn  on  alleged  breach  or  non-per- 
formance of  active  obligations  arising  out  of  the  interpre- 
tation of  treaties  or  official  declarations,  or  out  of  the 
common  customary  duty  of  nations  in  particular  circum- 
stances, as  where  a  breach  of  neutrality  or  excess  in  the 
exercise  of  a  belligerent's  rights  against  neutrals  is  com- 
plained of.  Such  cases  are  less  apt  lor  quasi-judicial  treat- 
ment than  the  class  first  mentioned.  It  is  harder  to  fix  the 
common  ground  of  admitted  fact  and  to  exclude  hostile 
imputations  and  other  inflammatory  topics.  Few  questions 
are  more  delicate  or  indefinite  than  what  can  properly  be 
held  to  amount  to  "  unfriendly  conduct "  in  a  given  case. 
The  difficulties  are  increased  if,  as  often  happens,  no  per- 
manent settlement  is  possible  without  laying  down  regula- 
tions for  future  action  which  will  amount  in  effect,  if  not  in 
form,  to  a  new  convention.  In  cases  of  this  class  it  may 
well  be  the  better  way  to  arrange  the  whole  matter  by 
direct  negotiation.  Even  where  the  settlement  has  taken 
the  form  of  arbitration,  it  may  be  found  that,  in  determining 
the  questions  to  be  referred  to  the  arbitrator,  some  or  most 
of  the  substantial  points  in  issue  have  really  been  conceded 
by  one  or  the  other  party.  This  was  so,  to  mention  a 
leading  example,  in  the  "  Alabama"  dispute  between  Great 
Britain  and  the  United  States. 

But  the  most  dangerous  grounds  of  difference  between 
states  are  those  which  do  not  admit  of  reduction  to  definite 
issues  at  all,  or  which  can  be  reduced  only  to  the  ancient 
formula  of  Lucretius,  uter  esset  induperator.  Contests  for 
supremacy  or  predominant  influence  are  not  a  manageable 
subject  of  argument  and  decision.  The  formal  pretexts  for 
them  may  be  weak,  but  this  does  not  make  the  Powers  in- 
volved more  willing  to  invite  or  tolerate  interference.  The 
only  perfectly  effectual  remedy  is  a  coalition  of  Powers  of 
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superior  collective  strength,  determined  that  the  peace  shall 
not  be  broken.  This,  or  the  fear  oi  it,  has  prevented  a 
certain  number  of  petty  wars  ;  but  it  can  seldom  be  appli- 
cable to  a  war  between  states  which  are  powerful  enough 
to  resent  such  interference,  or  divert  it  by  new  combina- 
tions. Friendly  persuasion,  tenders  of  good  offices,  and 
the  other  beneficent  arts  of  diplomacy,  may  avert  war 
between  Great  Powers,  have  certainly  averted  it  sometimes, 
and  possibly  may  have  done  so  on  occasions  and  in  circum- 
stances which  a  wise  regard  for  the  general  interest  of 
peace  has  hitherto  kept  secret.  Whatever  devices  in  the 
way  of  standing  recommendations,  committees  of  inquiry 
or  conciliation,  and  the  like,  may  serve  to  smooth  the  way 
for  any  such  process,  are  highly  to  be  commended.  But, 
in  the  main,  the  responsibility  for  dealing  with  what  are 
called  questions  of  national  honor  and  vital  interests  must 
rest,  for  a  long  time  to  come,  with  the  Governments  of  the 
Great  Powers  themselves.  Both  the  material  and  the  moral 
considerations  which  make  for  prudence  appear  to  have 
gained  strength  in  the  last  generation.  The  material  ones  are 
obvious  and  notorious ;  the  moral  ones  are  as  yet  hardly 
capable  of  being  expressed  in  any  definite  form,  but  are 
nevertheless  operative.  Meanwhile  arbitration  treaties,  care- 
fully framed  so  as  to  include  only  those  cases  where  arbitra- 
tion is  really  practicable,  are  to  be  desired  and  praised  both 
for  their  direct  and  for  their  indirect  utility,  though  they 
must  not  be  supposed  to  be  a  panacea. 

II. 

The  origin  of  the  modern  law  of  nations,  as  a  distinct 
system  of  rules,  is  now  to  be  shortly  traced.  There  was  a 
considerable  resemblance,  now  almost  forgotten,  between 
the  law  of  nations  and  another  cosmopolitan  body  of  secular 
custom,  the  law  merchant,  in  the  manner  of  their  promul- 
gation and  acceptance.  The  law  merchant  has  been  so 
thoroughly  assimilated  by  the  national  laws  of  all  civilized 
countries  that,  as  regards  its  separate  existence,  it  may  be 
said  to  have  perished  by  the  completeness  of  its  own  vic- 
tory. But,  like  the  law  of  nations,  it  was  originally  inde- 
pendent of  municipal  systems,  and  claimed  the  respect  and 
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aid  of  local  magistrates  as  a  branch  of  the  law  of  nature, 
considered  as  a  body  of  rules  demonstrable  by  natural 
human  reason,  and  therefore  entitled  to  universal  obedience. 
It  was  the  law  of  nature  that  was  appealed  to  for  the  dia- 
lectic solution  of  national  and  dynastic  controversies  ;  it  was 
in  the  name  of  the  law  of  nature  that,  in  England,  Edward 
IV's  Chancellor  asserted  the  right  of  foreign  merchants  to 
have  their  causes  tried  without  the  "  solemnities  of  the  law 
of  the  land."1  It  is  necessary  to  remember  how  potent 
this  doctrine  was  among  the  publicists  of  the  Middle  Ages. 
The  task  of  Grotius  and  his  precursors  and  followers  was 
to  define  and  specialize  a  branch  of  the  law  of  nature  to 
which  all  men  professed  to  bow,  not  to  invent  that  which 
was  ready  to  their  hands.  We  should  go  far  astray  if  we 
supposed  that  Gentili  or  Grotius  revived  the  Roman 
lawyers'  conceptions  of  ius  naturale  and  ius  gentium  for  a 
world  which  had  forgotten  them.  In  fact  all  political  and 
moral  discussion  had  long  been  dominated  by  an  elaborate 
theory  of  the  Law  of  Nature  which  may  be  traced  to  three 
distinct  sources  in  the  literature  regarded  as  authoritative 
by  the  founders  of  mediaeval  learning.  It  was  constructed, 
and  quite  openly  constructed,  in  part  on  the  Aristotelian 
texts  which  speak  of  natural  justice,  in  part  on  the  exposi- 
tions of  later  Greek  philosophical  views,  mostly  Stoic, 
found  in  Cicero  and  other  writers  down  to  the  Fathers  of 
the  Church,  and  in  part  on  the  technical  development  of 
those  same  views  bv  Roman  jurists  in  search  of  a  theoretical 
basis  for  a  law  which,  from  being  national  or  tribal,  had 
become  cosmopolitan. 

All  these  iountains  of  authority  were,  for  scholars  of  the 
twelfth  and  thirteenth  centuries,  little  short  of  sacred.  The 
Corpus  Juris  appeared  to  them,  not  as  the  historical  record 
of  republican  and  imperial  jurisprudence  in  a  heathen  em- 

1  A.  D.  1473,  Y.  B.  13  Ed.  IV,  9,  pi.  5.  The  law  of  nature  had  been 
incidentally  recognized  as  "  the  ground  of  all  law  "  not  many  years  before, 
8  Ed.  IV,  12.  It  is  not  for  us  here  to  conjecture  whether  any  scheme  of 
policy  in  aid  of  royal  power  is  indicated  by  these  occasional  dicta.  We 
know  that  the  Tudors  afterwards  found  statute  law  their  handiest  instru- 
ment, and  the  Stuarts  fell  back  on  what  they  could  make,  or  thought  they 
could,  of  the  Crown's  prerogative  at  Common  Law.  The  "  divine  right " 
theory  in  its  English  form  is  a  clumsy  and  belated  piece  of  speculative 
natural  law,  and  a  bad  specimen  of  its  kind. 
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pire,  but  as  the  deliverance  of  the  orthodox  emperor  Justin- 
ian. The  morality  of  Cicero  had  been  stamped  with  all 
but  unqualified  approval  in  the  repeated  citations  and 
comments  of  Christian  and  beatified  authors.  Of  Aristotle's 
position  it  is  needless  to  speak,  for  it  is  matter  of  common 
knowledge  among  all  scholars.  Warranted  by  such  com- 
manding names,  the  Law  of  Nature  presented  itself  as  a 
rule  of  human  conduct  independent  of  positive  enactment 
and  even  of  special  divine  revelation,  and  binding  always 
and  everywhere  in  virtue  of  its  intrinsic  reasonableness, 
Modern  readers  may  be  inclined  to  say  that  this  law  of 
nature,  about  which  so  much  mystery  has  been  made,  turns 
out  to  be  nothing  but  another  name  for  the  general  prin- 
ciples of  morality.1  From  a  modern  point  of  view  such  a 
remark  is  well  justified.  But  we  have  to  bear  in  mind  that 
ethics,  politics,  and  jurisprudence  were  anything  but  clearly 
divided  from  one  another  in  mediaeval  thought.  In  fact  the 
law  of  nature  was  of  far  more  importance,  both  speculative 
and  practical,  in  the  political  than  in  the  moral  field.  And 
its  political  value  did  not  escape  the  keen  eyes  of  those  who 
kept  watch  for  the  Church  and  the  Holy  See.  So  vener- 
able a  doctrine,  though  not  owing  its  origin  to  the  Church, 
could  not  be  disregarded  ;  it  must  be  frankly  accepted  and 
supported.  The  law  of  nature,  being  divine,  though  dis- 
coverable by  secular  reason,  could  not  be  in  conflict  with 
the  true  faith  or  with  the  justice  of  righteous  princes.  Thus, 
not  only  Justinian,  but  Aristotle  and  Cicero,  with  their  com- 
mentators, were  enlisted,  by  a  policy  as  wise  as  to  us  it  may 
seem  daring,  as  allies  of  the  Church ;  and  the  unqualified 
supremacy  of  natural  law  stands  in  the  very  forefront  of 
the  Decretum  of  Gratian.2  The  general  authority  of  the 
Church  was  thus  confirmed  or  reinforced  ;  but  this  did  not 
secure  a  monopoly  of  interpretation  to  any  particular  official 
person  or  school. 

From  the  early  part  of  the  fourteenth  century  onwards, 
if  not  earlier,  it  was  found  that  the  law  of  nature,  like  other 


1  Cf.  Holland,  Jurisprudence,  9th  ed.,  p.  30. 

2  "  Naturale  ius  inter  omnia  primatum  obtinet  tempore  et  dignitate. 
Cepit  enim  ab  exordio  rationalis  creaturas,  nee  variatur  tempore  sed  immu- 
tabile  permanet.  *  *  *  Moralia  mandata  ad  naturale  ius  spectant 
atque  ideo  nullam  mutabilitatem  recepisse  monstrantur." 
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instruments  of  dialectic,  was  capable  of  being  a  weapon  in 
many  hands.  Champions  of  imperial  and  of  papal  claims 
wielded  it  vigorously  against  one  another.  But  none  of 
them  ever  doubted  that  the  iaw  of  nature,  when  its  judg- 
ment was  once  ascertained,  was  supreme  over  Pope  and 
Emperor  alike  ;  though  this  did  not  apply  to  what  was 
called  secondary  natural  law,  that  is,  consequential  rules 
which  would  or  might  be  reasonable  in  the  absence  of  posi- 
tive regulation,  but  may  be  modified  by  positive  human 
law.1  Appeals  to  the  law  of  nature  were  hardly  less  fre- 
quent during  the  sixteenth  and  seventeenth  centuries  in  the 
political  and  ecclesiastical  controversies  which  followed  the 
Reformation.  Like  a  mediaeval  king,  natural  law  had  an 
indefinite  prerogative  of  jurisdiction  ready  to  be  exercised 
whenever  ordinary  justice  needed  to  be  quickened  or  sup- 
plemented. Its  new  exercise  of  power  was  effected  by 
giving  fresh  prominence  to  the  most  ancient  part  of  the 
accepted  doctrine. 

III. 

The  classical  term  ius  gentium  had  fallen  rather  out  of 
fashion  in  the  Middle  Ages,  but  there  was  no  reason  why 
it  should  not  be  used,  and  it  sometimes  was.  In  the  Renais- 
sance period  it  came  into  fashion  again,  and  the  sixteenth- 
century  writers,  who  are  collectively  known  as  precursors 
of  Grotius,  though  they  mostly  wrote  not  as  jurists  or 
statesmen,  but  as  moralists,  used  it  freely,  whether  as  a 
synonym  for  ius  naturale  or  with  distinctions  of  their  own 
devising.  The  classical  Roman  lawyers  had  left  no  clear 
tradition  on  the  relation  of  ius  naturale  to  ius  gentium;  nor 
have  their  successors  finally  reconciled  all  the  texts.  It 
would  be  convenient  to  take  ius  naturale  for  the  sum  of 
rules  of  conduct  which  ought  to  be  received  because  they 
are  reasonable  in  themselves,  and  ius  gentium  for  those 
which  are  received  in  fact  by  the  general  consent  of  civil- 

1  This  is  laid  down  by  S.  Thomas  Aquinas,  Sec.  Secundae,  qu.  Ivii.  de 
iure.  arts.  2,  3.  The  secondary  meaning  of  the  law  of  nature  acquired  an 
exaggerated  and  even  exclusive  importance,  in  connection  with  the  imagin- 
ary "  state  of  nature,"  after  the  scholastic  doctrine  and  its  careful  distinc- 
tions were  forgotten.  In  the  eighteenth  century  Montesquieu  could  fail  to 
attribute  any  other  meaning  to  "  law  of  nature." 
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ized  mankind.  This  would  not  prevent  the  two  terms  from 
being  practically  synonymous  in  a  large  proportion  of  in- 
stances, and  it  is  certain  that  the  Roman  writers  currently 
used  them  as  convertible.  There  are  traces  of  a  theoretical 
distinction  such  as  we  have  now  indicated,  but  the  materials 
are  not  sufficient  for  us  to  say  how  far  it  was  generally 
recognized  ;  at  least  that  is  the  present  writer's  conclusion 
from  the  fact  that  eminent  modern  Romanists  have  differed 
on  the  point. 

Alberico  Gentili,  who  more  than  any  other  one  man 
before  Grotius  may  be  called  the  pioneer  of  international 
law,  founds  himself  expressly  on  this  identity  of  the  law  of 
nations  (not  yet  consciously  understood  in  our  modern 
sense)  with  the  law  of  nature.  He  quotes  the  Roman  jurists 
and  Cicero  by  preference,  but,  though  not  on  terms  with 
the  Church,  retains  so  much  respect  for  the  scholastic  tra- 
dition as  to  refer  to  the  Latin  Fathers.  He  regards  the 
rules  of  the  ius  gentium  as  established  by  the  continuing  and 
general  consent  of  mankind,  "  quod  successive  placere  om- 
nibus visum  est:"  this  being,  as  he  justly  notes  in  anticipa- 
tion of  objectors,  the  only  kind  of  proof  by  which  unwritten 
law  can  ever  be  established.1  But  the  same  rules  are  like- 
wise binding,  in  Gentili's  view,  as  being  prescribed  by  abso- 
lute and  evident  reason.  Universal  reason  is  manifested  in 
the  consent  of  reasonable  men.  As  to  the  terminology, 
there  is  nothing  to  show  that  Gentili  supposed,  or  wished 
any  one  to  believe,  that  ius  gentium  meant  exclusively  or 
eminently  the  rules  binding  on  states  or  governments,  as 
between  themselves.  What  he  says  is  that  princes  and 
rulers  in  their  dealings  with  one  another,  even  in  war,  are 
subject  to  the  rule  of  natural  reason  attested  by  general 
agreement,  which  may  be  indifferently  called  ius  gentium 
or  ius  nature,  according  as  we  lay  stress  on  one  or  the  other 
element.  Herein  he  assumes  that  the  law  of  nature  is 
always  applicable  in  its  broad  principles.  It  is  also  gener- 
ally applicable  to  provide  specific  rules,  by  way  of  deduc- 
tion, in  default  of  any  other  law  and  without  prejudice, 
where  a  competent  authority  exists,  to  any  positive  law, 
not  contrarv  to  the  universal  principles   of  justice,  which 

1  "  Et  vero  ius  non  scriptum,  ut  hoc  est,  item  ut  consuetude-,  aliter  non 
inducitur." 
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may  be  made  by  that  authority.  This  is  the  familiar 
scholastic  distinction,  which  has  been  already  mentioned, 
between  the  "  primary"  and  the  "  secondary  "  law  of  nature. 
In  the  case  of  war  between  independent  sovereigns  there 
is  no  common  positive  authority  ;  for  Gentili,  an  exiled 
heretic,1  could  not  admit  that  either  the  Pope  or  the  Em- 
peror was  entitled  to  universal  jurisdiction  ;  and  since  the 
Reformation,  at  the  very  latest,  it  was  obvious  that  neither 
of  them  was  in  fact  in  a  position  to  exercise  it.  Hence  we 
are  thrown  back  upon  the  law  of  nature,  not  only  for  ultimate 
principles,  but  for  the  whole  body  of  rules,  which,  when 
discovered,  will  constitute  the  ius  belli.  Still  the  author 
regards  his  task  as  a  special  problem  in  applying  the  law  of 
nature  to  a  class  of  cases  which  (as  Gentili  observes  at  the 
outset)  has  hitherto  been  neglected  by  systematic  writers. 
It  is  the  filling  up  of  a  gap  in  the  existing  framework,  not  a 
new  construction  greater  than  the  old  one.  So  did  the 
whole  of  commercial  law  seem  to  acute  English  lawyers, 
far  into  the  eighteenth  century,  a  mere  incident  in  the 
acquisition  of  title  to  personal  property. 

With  Grotius  the  case  is  different.  Grotius  deliberately 
undertakes  a  new  and  large  enterprise,  and  invents  or  ap- 
propriates terms  for  it.  He  defines  his  subject  at  the  out- 
set as  "  ius  illud  quod  inter  populos  plures  aut  populorum 
rectores  intercedit.''  Only  Suarez  and  Hooker,  it  seems, 
had  attained  this  clearness  of  language  before  him,2  and 
neither  of  them  had  pursued  the  subject. 

For  Grotius  there  is  not  merely  a  logical  possibility  of 
applying  natural  law  to  the  facts  of  war  and  diplomacy, 
nor  would  he  be  content  to  say  that  there  is,  or  may  be,  a 
special  chapter  of  natural  law  dealing    with  such  matters. 

1  Alberico  Gentili  was  "  forced  to  leave  his  country  for  religion  "  as  the 
Earl  of  Leicester's  letter  of  commendation  to  the  university  of  Oxford  puts 
it  (Holland,  Alb.  Gent.  De  lure  Belli,  in  praef.  p.  viii),  though  it  does  not 
appear  whether  the  proceedings  against  him  ever  reached  the  stage  of  final 
condemnation. 

2  The  value  of  Suarez's  insight  in  the  passage  quoted  by  several  mod- 
ern writers  (De  Leg.  II.  xix.  §  9)  which  concludes  "  ita  in  universo  humano 
genere  potuerunt  iura  gentium  moribus  introduci  "  is  rather  diminished  by 
his  assumption  that  the  rules  are  very  few  and  simple:  "  ea  quae  ad  hoc 
ius  pertinent  et  pauca  sunt  et  iuri  naturali  valde  propinqua."  H.ooker 
shows  a  much  juster  notion  of  the  magnitude  of  the  subject,  and  ind'cates 
the  division  into  rules  applicable  in  time  of  peace  and  in  time  of  war.  It  is 
tempting  to  suppose  some  private  intercourse  between  Hooker  and  Gentili, 
but  there  is  no  evidence. 
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He  sees  that  the  conquest  of  this  new  field  is  not  only  prac- 
ticable, but  the  most  important  thing  to  be  done.  The 
new  development  of  ius gentium  is  to  overshadow— as  in  the 
result  it  did — all  its  former  achievements;  the  name  of  "law 
of  nations  "  may  be  given  by  right  of  eminence  to  the  science 
now  called  forth  by  the  final  establishment  in  Europe  of 
many  kingdoms  and  commonwealths  acknowledging  no 
human  superior.  Grotius  may  or  may  not  have  known 
that  the  classical  meaning  of  ius  gentium,  which  stands  for 
all  rules  of  conduct  sanctioned  by  general  usage,  is  cap- 
able of  including  whatever  rules  are  customary  as  between 
sovereign  states,  and  occasionally  did  include  them  in 
Latin  literature.1  He  certainly  knew  that  gentes  is  not  the 
plural  of  civitas  or  populus,  which  are  the  only  classical  words 
for  a  state  or  nation  in  its  political  capacity,  and  he  would 
not  have  risked  such  a  neologism  as  ius  inter  gentes.  The 
humanities  were  still  fresh  from  conquest,  and  not  dis- 
posed to  be  flouted.  But  Grotius  was  not  above  using  a 
certain  amount  of  linguistic  artifice  to  convert  the  ancient 
authority  of  ius  gentium  to  his  own  special  purpose.  In- 
deed the  artifice  was  not  altogether  new.  Suarez  had 
spoken  of  iura  gentium  with  what  one  may  call  a  special 
international  intention  ;  Hooker  had  actually  said  in  English 
that  the  "  third  kind  of  law,"  "  which  toucheth  all  such  sev- 
eral bodies  politic  so  far  as  one  of  them  hath  public  com- 
merce with  another,"  is — not  merely  may  be  called,  but  "  is 
the  law  of  nations."2 

Even  more  remarkable,  at  first  sight,  is  the  language 
used,  a  thousand  years,  as  nearly  as  may  be,  before  Grotius, 
by  Isidore  of  Seville.  His  enumeration,  as  being  ius  gentium, 
of  such  matters  as  occupation  of  territory,  war,  treaties, 
peace  and  armistice,  and  the  sanctity  of  ambassadors,  might 
be  incorporated  in  a  modern  text-book  with  little  change.3 
Yet  it  is  certain  that  whatever  was  in  the  mind  of  the  good 

1  H.  Nettleship,  Contributions  to  Latin  Lexicography,  s.  v. 

2  Eccl.  Pol.  I.  x.  §  12. 

3  "  Ius  gentium  est  sedium  occupatio,  asdificatio,  munitio,  bella,  capti- 
vitates,  servitutes,  postliminia,  fcedera,  paces,  induciae,  legatorum  non  vio- 
landorum  religio,  connubia  inter  alienigenas  prohibita  ;  et  inde  ius  gentium 
quod  eo  iure  omnes  fere  gentes  utuntur."  Isid.  Hisp.  Etym.  V.  6  (in  Migne, 
Patrol  t.  40,  p.  201)  ;  cited  and  more  or  less  discussed  by  several  modern 
writers,  most  profitably,  perhaps,  by  Mr.  Westlake. 
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bishop,  preserving  as  best  he  might  in  the  wreck  of  the 
Western  Empire  the  antiquarian  tradition  of  Festus  and 
Aulus  Gellius,  anything  like  the  modern  law  of  nations  was 
not.  It  would  rather  seem  that  his  examples  of  general  cus- 
tom—for that  is  probably  the  nearest  modern  expression 
for  what  ius gentium  signified  to  Isidore — were  taken  from 
public  affairs,  not  because  he  thought  them  of  special  im- 
portance, but  because  private  law  had  broken  up  into  a 
multitude  of  tribal  and  personal  customs,  and  it  could  no 
longer  be  said  that  there  was  any  ius  gentium  in  civil  mat- 
ters. The  law  of  the  Church  was  no  doubt  universal,  but 
the  effective  assertion  of  its  universality  and  the  definition 
of  its  relation  to  the  law  of  nature  were  both  reserved  for  a 
later  and  more  vigorous  generation.  It  is  possible,  how- 
ever, that  Isidore's  words  represent  a  fragmentary  extract 
from  some  earlier  writer,  made  without  intelligent  attention 
to  the  context.1  If  so,  nothing  but  the  recovery  of  the  lost 
context  would  help  us  much.  Such  as  it  was,  Isidore's  de- 
scription of  ius  gentium  was  copied  into  the  Decretum  of 
Gratian,  but  without  the  honors  of  commentary;  and  it  does 
not  appear  to  have  had  any  influence  on  mediaeval  thought 
or  terminology.  It  is  referred  to  by  Alberico  Gentili,  but, 
apparently,  not  by  Grotius. 

On  the  whole,  then,  the  common  opinion  is  justified. 
The  name  of  Grotius  must  always  be  pre-eminent  when  we 
speak  of  the  establishment  of  the  law  of  nations  as  a  dis- 
tinct body  of  doctrine.  Many  different  theories  have  since 
been  put  forward,  generally  determined  by  the  contempo- 
rary fashion  in  moral  philosophy  or  by  the  writer's  own 
philosophical  predilections,  rather  than  by  any  specific  and 
appropriate  development  from  within.  It  may  therefore  be 
not  quite  exact  to  say,  in  the  accustomed  phrase,  that  all 
subsequent  workers  have  built  on  the  foundation  laid  by 
Grotius.  But  we  may  safely  say  that  at  all  events  he  as- 
sured the  site. 

Frederick  Pollock. 


1  The  ultimate  origin  was,  perhaps,  the  passage  of  Hermogenianus  of 
which  a  fragment  is  preserved  to  us  in  D.  i.  I,  5. 


SHIP     SUBSIDIES     AND     SUGAR      BOUNTY 
STATUTES  :  THEIR  CONSTITUTIONALITY. 

During  the  last  few  years,  the  advisability  of  granting 
subsidies  from  the  national  treasury  to  American  ship- 
builders has  become  a  political  issue  of  considerable 
importance.1  It  is  well  to  remember,  however,  before 
advocating  the  passage  of  any  bill  with  that  end  in  view, 
that  the  United  States  Supreme  Court  has  never  yet 
decided  that  Congress  has  the  power  to  appropriate  money 
for  such  a  purpose.  In  fact,  the  condition  of  the  author- 
ities bearing  on  the  subject  is  now  such  that  it  may  reason- 
ably be  asked,  whether,  if  a  bill  were  passed  providing  for 
the  distribution  of  ^bounties  among  shipowners,  ship- 
builders, or  other  manufacturers,  and  the  validity  of  such 
an  act  were  properly  called  into  question,  the  law  might  not 
be  declared  unconstitutional  and  the  payment  of  the 
bounties  invalid.  It  is  the  purpose  of  this  article  to  con- 
sider the  subject  and  to  state  and  discuss  the  authorities 
upon  which  this  inquiry  is  founded. 

It  should  be  said  at  the  start  that  the  writer  has  no 
intention  of  calling  into  question  the  constitutionality  of 
payments  made  by  the  Federal  government  to  owners  of 
fast  steamers  employed  in  carrying  the  mails,  under  con- 
tracts entered  into  with  the  lowest  responsible  bidder.2 
Such  payments  are  an  item  of  expense  properly  incurred 
under  the  clause  of  the  Federal  Constitution  which  gives 
to  Congress  the  control  of  the  national  postal  service  (Art. 
I,  Sec.  8,  Par.  8),  and  by  implication  imposes  on  that  body 
the  duty  of  rendering  the  postal  system  efficient.  They 
are  the  price  paid  by  the  government  for  services  given  to 
it  in  its  capacity  as  employer.     But  the  proposed  national 

1  Speech  of  Hon.  W.  Bourke  Cockran,  New  York,  July  4,  1902;  speech 
of  Hon.  Leslie  M.  Shaw,  Oct.  18,  1902;  W.  L.  Marvin,  Scribner's  Mo. 
Mag.  (Nov.,  1902),  vol.  32,  p.  582.  Senate  Bill,  No.  1348,  Title  II,  (H.  R. 
4564),  57th  Cong.,  1st  Sess.  While  the  payments  provided  for  by  Title  II 
of  this  bill  are  to  be  made  to  shipowners,  yet  the  real  object  of  the  act,  as 
is  generally  understood,  is  "  to  supply  *  *  *  a  market  for  American 
ships  and  an  incentive  to  American  shipbuilding."  Cf.  Report  of  the  Com- 
mittee on  Commerce,  S.  Rep.  No.  201,  page  20;  Senate  Bill,  No.  1348, 
section  17.  The  constitutional  aspects  of  this  measure  are  the  same, 
whether  the  subsidies  are  deemed  to  be  paid  to  the  shipbuilders  or  to  the 
shipowners.     See  infra,  page  529. 

2  Act  of  March  3rd,  1891.  Printed  in  S.  Rep.  201,  supra,  cf.  Senate 
Bill,  No.  1348,  section  I. 
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bounties  to  shipowners,  and  through  them  to  shipbuilders, 
are  of  a  different  nature.  They  are  essentially  gratuities 
intended  to  hasten  the  development  of  a  particular  branch 
of  American  industry.1  In  the  case  of  these  bounties, 
therefore,  new  considerations  apply  when  we  seek  to  pass 
upon  their  constitutionality. 

The  question  as  to  the  powers  of  Congress  in  this  con- 
nection arose  once  before  a  few  years  ago  with  regard  to  a 
provision  of  the  McKinley  Bill.  That  act,  which  became 
a  law  October  ist,  1890,  provided  for  the  payment  of  a 
bounty  to  sugar  manufacturers.2  The  clause  providing 
for  the  payment  of  this  bounty  was  made  the  basis  of  the 
contention  by  counsel  in  an  important  case  that  the  whole 
statute    was    unconstitutional,   and    that   consequently    no 

*The  provision  made  by  section  14,  "  that  a  vessel  which  has  at  any 
time  received  compensation  pursuant  to  any  of  the  provisions  of  this  act 
shall  not  be  sold,  except  by  the  consent  of  the  Secretary  of  the  Treasury, 
to  a  citizen  or  subject  of  a  foreign  power,  under  penalty  of  forfeiture,"  does 
not  keep  the  subsidies  provided  for  by  this  bill  from  being  gratuities.  The 
amount  of  these  subsidies  is  adjusted  without  reference  to  the  value  of  this 
restriction.  The  restriction  is  not  bought  for  a  fair  price;  it  is  simply  at- 
tached to  a  system  of  subsidies  arranged  because  of  the  high  wages  de- 
manded by  American  shipwrights  and  seamen.  Perhaps  a  law  might  be 
validly  enacted  providing  specially  for  the  imposition  of  such  a  restriction, 
in  return  for  a  reasonable  sum,  in  connection  with  a  statute  giving  to  for- 
eign-built vessels  the  privilege  of  American  registry.  Cf.  U.  S.  R.  S.  §  4172. — 
The  fact  that  recipients  of  these  bounties,  (or  subsidies  as  they  are  ordi- 
narily called  in  connection  with  the  Shipping  Bill),  must  agree  to  sell 
their  ships  to  the  Government  at  a  fair  valuation  when  required  "  for  the 
national  defense  or  for  any  public  purpose  at  any  time "  (Senate  Bill 
1348,  section  11;  Senate  Report,  No.  201,  page  28)  does  not  impose  a 
burden  on  the  shipowners.  The  same  ships  could  be  taken  by  the  Govern- 
ment on  the  same  terms  in  the  exercise  of  the  right  of  eminent  domain. 
Cf.  U.  S.  Const.  Amd't  V.  The  fact  that  there  are  not  now  many  ocean 
going  ships  flying  the  American  flag  which  could  be  requisitioned  by  Con- 
gress in  the  exercise  of  this  power  does  not  prove  that  bounties  are  con- 
stitutional, but  rather  that  the  United  States  registry  laws  should  be 
changed.  While  American  capitalists  are  buying  ships  abroad  in  large 
numbers  other  governments,  not  our  own,  by  our  own  laws,  are  constantly 
being  given  the  opportunity  to  exercise  the  right  of  seizure  to  our  possible 
disadvantage  in  time  of  war.  U.  S.  R.  S.  §4132.  The  special  act  of  Con- 
gress approved  May  io,  1892  (Suppl.  to  U.  S.  R.  S.  vol.  2,  p.  19)  which 
allowed  the  foreign  built  steamers  "  City  of  New  York  "  and  "  City  of  Paris  " 
to  be  admitted  to  United  States  registry  had  important  and  beneficial  re- 
sults during  the  war  with  Spain  when  these  two  ships  were  rechristened 
the  "Harvard"  and  "Yale"  and  used  as  cruisers. — The  provisions  in  sections 
9  and  10  of  the  bill  (see  Senate  Report,  No.  201,  p.  27)  relating  to  the  carriage 
of  mail  bags  and  boy  apprentices  free  of  charge,  whenever  the  Postmaster- 
General  and  the  Secretary  of  the  Treasury  impose  this  requirement  on  the 
shipowners,  in  reality  amount  to  this  :  that  these  officers  shall  have  the  power 
to  distribute  bounties  at  their  discretion.  For  non-insistence  on  such  grat- 
uitous service  would  result  in  the  payment  by  the  Government  of  money 
without  a  corresponding  return. 

2  26  Stat,  at  L.  583,  Par.  231. 
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import  duties  could  be  legally  collected  in  accordance 
with  the  terms  of  the  act.1  The  Supreme  Court,  however, 
refused  to  meet  the  issue  thus  presented.  It  took  the 
ground  that  the  bounty  clauses  of  the  act  were  independent, 
and  separable  from  the  provisions  relating  to  the  collection 
of  revenue,  and  so  it  simply  sustained  the  collection  of  the 
duties,  while  it  refrained  from  deciding  the  point  as  to  the 
constitutionality  of  the  bounty.  In  United  States  v.  Realty 
Company,2  the  validity  of  the  bounty  clause  in  the  act  of 
1890  was  again  attacked,  and  again  the  Court  found  that  a 
settlement  of  the  question  was  not  necessary  to  the  decision 
of  the  case,  although  Mr.  Justice  Peckham  referred  to  it  as 
being  "  of  the  very  gravest  character."  In  Field  v.  Clark, 
Mr.  Justice   Harlan   had   said : 

"  It  would  be  difficult  to  suggest  a  question  of  larger  importance,  or 
one  the  decision  of  which  would  be  more  far  reaching."3 

It  is  to  be  remembered  at  the  outset  that  there  is  no 
clause  in  the  Federal  Constitution  which  specifically  pro- 
hibits the  payment  of  bounties.  But  another  fact  should 
also  be  noted,  viz.,  that  money  controlled  by  Congress, 
save  in  a  few  rare  instances,  is  always  the  product  of 
taxation.  Hence  an  important  rule  stated  by  Mr.  Justice 
Miller,  when  considering  the  validity  of  contracts  entered 
into  by  municipal  corporations,  would  seem  logically 
applicable  to  appropriations  made  by  Congress.  Said  Mr. 
Justice  Miller: 

"  Debts  contracted  by  municipal  corporations  must  be  paid  if  paid  at 
all,  out  of  taxes  which  they  may  lawfully  levy.  *  *  *  It  follows  that  in 
this  class  of  cases  the  right  to  contract  must  be  limited  by  the  right  to  tax." 

So  we  may  properly  say  of  Congress  that  its  right  to 
appropriate  money  is  limited  by  its  right  to  tax.5     As  Mr. 

1  Field  v.  Clark  (1892)  143  U.S.  649.     2  (1896)  163  U.  S.  427. 

3  At  page  695.  Attention  has  been  called  to  the  dangerous  tendency 
which  has  found  expression  in  the  scheme  for  progressive  inheritance 
taxes  (W.  D.  Guthrie:  The  Fourteenth  Amendment  (1898),  122-142). 
Perhaps  the  economic  results  springing  from  a  system  of  free  distribution 
of  public  funds  would  be  equally  harmful. 

4  Loan  Association  v.  Topeka  (1874),  20  Wall.  655,  at  p.  659.  Cf. 
infra,  page  535. 

5  The  theory  that  the  power  of  Congress,  of  a  State  legislature,  or  of  a 
municipal  corporation,  to  contract,  is  ordinarily  restricted  by  its  power  to 
appropriate  money,  and  that  this  power,  in  turn,  is  confined  within  the 
same  limits  as  the  power  to  tax,  supplies  an  answer  to  the  line  of  argu- 
ment advanced  by  Parker,  C.  J.,  dissenting  in  the  important  case  of  Peo. 
ex  rel.  Rodgers  v.  Coler,  (1901)  166  N.  Y.  1,  26-29. 
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Justice  Karlan  remarked  in  Field  v.  Clark,  the  determin- 
ation of  the  question  regarding  the  validity  of  a  Federal 
bounty  statute  must  depend 

"  principally,  if  not  altogether,  upon  the  scope  and  effect  of  that  clause  of 
the  Constitution  giving  Congress  '  power  to  lay  and  collect  taxes,  duties, 
imposts  and  excises,  to  pay  the  debts  and  provide  for  the  common  defense 
and  general  welfare  of  the  United  States.'     Art.  i,  §  8." 

Thus  the  question  of  the  constitutionality  of  a  national 
bounty  statute  really  resolves  itself  into  an  enquiry  as  to 
the  nature  and  scope  of  the  taxing  power  of  Congress. 

Manifestly,  the  grant  of  the  power  to  tax  vested  in  Con- 
gress by  the  Federal  Constitution  should  be  construed  so 
as  to  allow  the  interpretation  given  it  to  harmonize  with 
generally  accepted  definitions  of  the  terms  there  used.  Now, 
the  meaning  of  the  words  "  power  to  lav  taxes  "  in  American 
law  has  repeatedly  been  considered  by  judges  and  writers 
in  connection  with  the  exercise  of  the  taxing  power  by 
State  legislatures.  These  judges  and  writers  have  said 
again  and  again,  it  is  believed  with  unanimity,  that  in  this 
country 

"  the  power  to  tax  *  *  *  in  its  essence  is  jthe  power  to  raise  money 
from  the  public  for  the  public."1 

Judge  Cooley,  in  his  treatise  on  the  American  law  of 
taxation,  wrote:2 

"  It  is  the  first  requisite  of  lawful  taxation  that  the  purpose  for  which  it 
is  laid  shall  be  a  public  purpose." 

A  State  tax,  therefore,  to  be  valid,  must  be  levied  for  a 
public  purpose.     This  is  an  axiom  in  American  constitu- 

1  Attorney-General  Olney  in  the  Income  Tax  cases. — Pollock  v. 
Farmer's  Loan  and  Trust  Co.,  (1895),  157  U.  S.  429;  L.  C.  Pub.  Co.  Rep., 
vol.  39,  page  790. — "  Under  American  forms  of  government  *  *  *  two 
limitations  upon  the  power  of  taxation  are  supported  by  sound  judicial  au- 
thority, and  are  to  be  implied  when  not  expressed;  first,  the  object  of  im- 
posing the  burden  must  be  a  public  one.  *  *  *"  Mr.  James  C.  Carter, 
id.  page  795.  See  cases  cited  id.  page  11 12;  also  Bush  v.  Supervisors, 
(1899),  159  N.  Y.  212,  216.     See  cases  cited,  p.  214. 

If  the  remarks  of  Earl,  J.,  in  Sweet  v.  City  of  Syracuse  (1891),  129 
N.  Y.  316,  348,  are  to  be  understood  as  meaning  that  under  Art.  I, 
sec.  9,  of  the  constitution  of  1846,  (Art.  Ill,  sec.  20  of  the  constitution  of 
1894),  the  New  York  Legislature  can  appropriate  money  for  a  private  pur- 
pose, provided  the  law  is  passed  in  a  particular  way,  his  opinion  would 
seem  to  be  at  variance  with  the  latest  decisions  of  the  Court  of  Appeals. 

2  2nd  ed.  (1886),  page  55;  and  Ch.  IV.  Cf.  Am.  &  Eng.  Cyc.  of  L.  (2nd 
ed.)  IV,  869,  article  "  Bounties." 
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tional  law:  State  levies  for  private  purposes  are  illegal,  or 
extortion  under  the  forms  of  law.1 

The  courts,  both  State  and  Federal,  have  recognized  the 
maxim  just  announced  and  have  applied  it  repeatedly,2 
when  considering  the  acts  of  State  legislatures,  but  the 
chief  difficulty  confronting  them  has  ever  been  the  neces- 
sity of  deciding  what  is,  and  what  is  not,  a  public  purpose. 
Hitherto,  no  judge  has  attempted  to  give  an  all  inclusive 
definition  of  the  term.  Statutes  have  been  considered  sepa- 
rately, and  passed  upon  each  on  its  own  merits.  Neverthe- 
less, some  judges  have  expressed  general  opinions  as  to 
certain  classes  of  purposes  which  were  certainly  not  to  be 
deemed  "  public.'*  These  opinions  are  founded  upon  cogent 
reasoning  and  would  seem  to  represent  the  law.  In  Loan 
Association  v.  Topeka,  Mr.  Justice  Miller  declared,  when 
deciding  that  a  State  could  not  empower  a  town  to  issue 
bonds  in  aid  of  manufacturers: 

"  There  is  no  difficulty  in  holding  that  this  is  not  such  a  public  purpose 
as  we  have  been  considering.  If  it  be  said  that  a  benefit  results  to  the 
local  public  of  a  town  by  establishing  manufactures,  the  same  may  be  said 
of  any  other  business  or  pursuit  which  employs  capital  or  labor."3 

In  Lowell  v.  Boston,  Wells,  J.,  said:4 

"  The  promotion  of  the  interests  of  individuals  in  respect  of  property  or 
business,  although  it  may  result  incidentally  in  the  advancement  of  the 
public  welfare,  is,  in  its  essential  character,  a  private  and  not  a  public 
object." 

And  Campbell,  C.  J.,  in  People  v.  Township  Board  of 
Salem,  said:5 

"  Where  an  enterprise  is  conducted  by  private  persons  for  their  own 
private  benefit,  the  public  authorities  having  no  control  over  the  expendi- 
ture and  no  share  in  the  profits,  it  is  a  private  enterprise  and  not  a  public 
one,  whether  large  or  small  and  whether  profitable  or  unprofitable." 

1  The  origin  of  this  maxim  will  some  day,  in  all  probability,  be  made 
the  subject  of  very  careful  historical  nvestigation.  It  would  seem  to  date 
back,  in  spirit  at  least,  to  Calder  v.  Bull  (1798),  3  Dall.  386,  per  Chase,  J. 
It  was  perhaps  first  applied  in  Sharpless  v.  Mayor  (1851),  21  Penn.  St., 
147,  168,  per  Black,  C.  J.  See  on  this  rule  of  law,  Cooley's  Constitutional 
Limitations  (3rd  ed.,  1873),  pp.  487-494. 

2  See,  besides  cases  cited  in  other  notes:  U.  S.  v.  Carlisle,  (1895),  5 
App.  Cases  (D.  C.)  138,  dealing  with  act  of  October  1st,  1890;  McConnell 
v.  Hamm,  (1876),  16  Kan.  228,  per  BrewerJ.;  Matter  of  Greene  (1901), 
166  N.  Y.  485;  Matter  of  Chapman  (1901J,  168  N.  Y.  8c;  Matter  of  Mahon 
(1902),  171  N.  Y.  263.     :i  20  Wall.,  at  page  666. 

4  (1873)  in  Mass.  454,  461. 

5  (1870)  20  Mich.  452,  495.  Bounties  to  wolf  hunters  are  given  for  a 
public  purpose,  viz:  the  destruction  of  the  common  enemy  {ibid;  and 
Ingram  v.  Colgram  (1895),  106  Cal.  113,  123;  Cooley  on  Tax.,  page  138). 
Bounties  to  soldiers  for  enlistment,  provided  for  by  State  statute  prior  to 
the  time  of  service,  are  also  given  for  a  public  purpose.  See  Cooley  on 
Taxation,  pages  ill,  136. 
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The  scope,  therefore,  of  the  taxing  power  of  Congress, 
when  viewed  in  the  light  of  previous  rulings  as  to  the 
extent  of  the  taxing  power  vested  in  the  State  legislatures, 
would  seem  to  be  limited.  One  limitation  would  appear  to 
be  inherent  in  the  very  nature  of  the  power,  for  every 
definition  of  the  extent  of  that  power  vested  in  the  State 
legislatures  contains  a  statement  of  the  limitation.  A  tax 
must  be  for  a  public  purpose.  Frequently  State  laws  have 
been  declared  unconstitutional  on  this  ground,  even  when 
no  special  prohibitory  clause  could  be  found  in  the  State 
constitution  preventing  the  disbursement  of  State  or  munici- 
pal funds  for  private  objects.  To  that  extent,  our  courts, 
both  State  and  Federal,  have  recognized  the  existence  in 
the  several  States  of  unwritten  constitutions,  restricting 
the  legislatures  in  the  exercise  of  their  vast  and  undefined 
powers. *  Now,  inasmuch  as  Congress  has  only  the  powers 
specifically  given  to  it  by  the  Federal  Constitution,  it  would 
seem  reasonable  to  suppose  that  the  Supreme  Court  might 
well  declare  unconstitutional  an  appropriation  made  from 
the  national  treasury  for  a  private  purpose.  Too  much 
reliance,  therefore,  should  not  be  placed  by  capitalists  on 
the  proffered  assistance  of  the  Federal  government,  through 
a  system  of  bounties.  For  if  Congress  should  ever  pro- 
vide for  the  payment  of  bounties,  directly  or  indirectly,  to 
shipbuilders,  sugar  refiners  or  wool  growers,  or  any  other 
class  of  manufacturers  or  farmers,  out  of  funds  raised  by 
taxation,  such  appropriations  probably  could  not  bear  the 
test  of  judicial  scrutiny.2 

Michigan  Sugar  Co.  v.  Auditor  General  (1900),  124  Mich.  674,  678. 
For  opinions  contra  see  J.  B.  Thayer  (1893),  VII  Harv.  Law  Rev.  129; 
Clifford,  J.,  dissenting,  in  20  Wall.,  at  page  669;  S.  and  V.  R.  R.  R.  Co. 
v.  City  of  Stockton  (1871),  41  Cal.  147  ;  E.  McLain,  XV  Harv.  Law  Rev. 
531  (1902).  Cf.  Cooley  on  Tax.,  page  54;  Simeon  E.  Baldwin,  J.,  in  State 
v.  Traveler's  Ins.  Co.  (1900),  73  Conn.  255,283;  Ingram  v.  Colgram, 
supra;  and  page  528,  note  1. 

2  It  is  believed  that  the  system  of  bounties  paid  by  the  national  govern- 
ment to  deep-sea  fishermen  from  1792  to  1807,  and  again  from  1813  to 
1 866,  has  never  been  judicially  passed  upon  and  is  unconstitutional.  See 
Sen.  Reports,  No.  201,  57th  Cong.,  1st  Sess.,  appendix;  and  see  Senate 
Bill,  No.  1348,  Title  III,  57th  Cong.,  1st  Sess.  If  it  be  desirable  to 
increase  the  number  of  men  and  boys  fitted  to  enlist  as  qualified  seamen 
in  the  United  States  Navy  the  Public  Marine  School  system  should  be 
extended.  (See  Laws  of  New  York,  1861,  ch.  253;  1873,  ch.  288;  Act  of 
Congress  approved  June  20,  1874,  as  amended  in  1881  ;  Laws  of  Massa- 
chusetts, 1891,  ch.  402;  Annual  Reports  of  the  Board  of  Education  of  the 
City  of  New  York  and  of  the  Commissioners  of  the  Massachusetts  Nau- 
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At  this  stage  the  interesting  question  is  presented 
whether  or  not,  in  case  a  national  bounty  bill  were  passed 
and  payments  were  actually  made  in  accordance  with  its 

tical  Training  School ;  By-Laws  of  the  Board  of  Education,  City  of  New 
York,  as  adopted  March  26,  1902,  sections  59-63  ;  New  York  Legislature, 
Bill  No.  175,770,  introduced  by  Senator  Cantor  Jan.  21,  1895,  and  vetoed). 
It  is  believed  that  the  work  done  by  these  schools  has  not  yet  been  ade- 
quately described,  and  that  full  statistics  in  regard  to  them  have  not 
been  compiled.  A  national  appropriation  in  aid  of  these  schools  could  be 
made  under  Art.  1,  Sec.  8,  Par.  13,  U.  S.  Const.,  which  gives  to  Congress 
the  power  "  to  provide  and  maintain  a  Navy."  While  Congress  cannot 
constitutionally  subsidize  fishermen  it  can  establish  schools  for  naval 
officers  and  seamen,  and  with  propriety  help  our  states  and  cities  to  sup- 
port such  schools. — "  Opportunity,  not  Subsidy,"  is  what  we  need.  See 
protest  made  by  Merchants'  Association  of  New  York  City  before  the 
Rapid  Transit  Commission,  October  2,  1902. 

Our  State  legislatures,  and  Congress,  can  influence  the  economic  devel- 
opment of  the  country  through  tax  laws  by  making  exemptions  from  taxa- 
tion and  adjusting  tariff  schedules.  Whether  the  State  and  Federal 
constitutions  should  be  amended  so  as  to  allow  the  establishment  of  a  valid 
system  of  bounties  is  an  economic  question  of  importance.  The  seem- 
ingly unsuccessful  experiments  of  France  and  England  during  the  last  few 
years  are  worth  considering.  A  novel  system  of  ship  subsidies  in  Russia 
has  recently  been  described.  See  U.  S.  Consular  Reports  (1902),  vol.  69, 
pp.  253,404;  vol.  70.  p.  218.  Cf.  speech  of  Sir  Spencer  Walpole,  cited 
N.  Y.  Evening  Post,  Oct.  18,  1902. 

While  the  principal  object  of  this  article  is  the  consideration  of  a  prob- 
lem of  national  importance,  it  may  be  fitting  at  this  point  to  call  attention 
to  some  recent  State  legislation  which  seems  invalid.  By  chapter  500,  L. 
of  1897,  the  New  York  Legislature  appropriated  $25,000  for  distribution 
among  manufacturers  of  beet  root  sugar  within  the  State.  This  appropriation 
has  been  followed  hy  others  regularly  each  year,  until  now  a  large  sum  is 
thus  annually  distributed.  The  total  of  these  appropriations  has  to-day 
reached  the  sum  of  $300,000.  (LL.  1898,  ch.  191  ;  1899,  ch.  13;  1900,  ch. 
344;  1901,  ch.  331;  1902,  ch.  240;  see  also  L.  1902,  vol.  2,  p.  1712.) 
Tested  by  the  general  principles  already  stated,  they  are  unconstitutional. 
Furthermore,  there  is  in  New  York  a  special  clause  of  the  State  constitu- 
tion which  bears  directly  on  the  point.  Sec.  9,  Art.  8,  reads  as  follows : 
"  Neither  the  credit  nor  the  money  of  the  State  shall  be  given  or  loaned  to 
or  in  aid  of  any  association,  corporation  or  private  undertaking."  The 
meaning  of  this  clause  is  perfectly  clear.  It  was  adopted  in  1874  at  a  time 
when  the  people  of  the  State  were  suffering  from  the  effects  of  numerous 
bond  issues  authorized  in  aid  of  private  railroad  corporations.  Sec.  9  of 
Art.  1  of  the  old  constitution  of  1846  had  been  interpreted  Bo  as  to  permit 
the  legislature  to  launch  into  grievous  excesses.  The  amendment  of  1874 
was  then  added  to  the  constitution  (Matter  of  Chapman,  supra  p. 529  n.  2. 
at  page  84;  cf.  1  Col.  Law  Rev.  316).  Its  provisions  should  be  respected. 

In  1900  the  Michigan  Supreme  Court  declared  a  State  sugar  bounty 
statute  unconstitutional.  (Mich.  Sugar  Co.  v.  Auditor  General,  supra). 
A  list  of  sugar  bounty  statutes  recently  passed  in  other  States  is  given  in 
the  New  York  Tribune  of  March  31,  1902.  It  may  well  be  that  the  bene- 
ficiaries of  the  New  York  sugar  bounty  acts  owe  to  the  people  of  the  State 
all  the  sums  they  have  received.  See  text.  "  Duties  of  the  Attorney  Gen- 
eral," Executive  Law,  \  52.  Actions  to  recover  the  amount  paid  out  should 
be  brought  before  the  statute  of  limitations  is  a  bar. 

As  to  whether  the  system  of  premiums  paid  to  private  agricultural 
societies  under  ^88-89  of  the  New  York  Agricultural  Law  (L.  1902,  vol. 
2,  pages  1243  and  1659,  cf.)  is  constitutional :  queer e. 
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provisions,  money  thus  distributed  would  be  lost  to  the 
taxpayers.  If  the  recipients  of  the  bounty  could  keep  the 
money  paid,  large  sums  would  probably  be  expended  in  an 
unconstitutional  manner.  From  a  practical  point  of  view, 
it  is  perhaps  as  important  to  know  the  rights  of  the  parties 
under  such  circumstances  as  to  decide  whether  or  not  a 
bounty  act  would  be  constitutional  in  the  first  instance. 
The  matter  can  be  considered  under  two  aspects  :  First,  by 
inquiring  whether  the  Attorney  General  could  sue  to 
recover  the  money  ;  secondly,  whether  Congress  could  do 
anything  by  supplemental  legislation  to  assist  the  bene- 
ficiaries of  its  generosity. 

In  the  first  place,  it  seems  evident  that  an  action  would 
lie  on  behalf  of  the  people  to  recover  money  paid  out 
under  an  unconstitutional  bounty  statute.  It  could  hardly 
be  argued  in  such  a  case  that  the  money  was  paid  out  from 
the  public  treasury  voluntarily,  under  a  mistake  of  law. 
For  the  State  has  no  agents  for  unconstitutional  purposes, 
and  when  officials  disburse  money  in  compliance  with  the 
terms  of  a  void  statute,  they  clearly  act  beyond  the  scope 
of  their  authority.  Money  thus  distributed  is  taken  from 
the  people,  and  is  not  paid  out  by  them  under  a  mistake 
of  law.  The  acceptance  of  bounties  from  Congress, 
therefore,  would  be  attended  with  the  risk  of  a  possible 
action  brought  by  the  law  department  of  the  government.1 

Perhaps,  however,  a  successful  appeal  could  be  made 
to  the  sympathy  of  Congress,  and  a  bill  passed  to  reim- 

In  Ramsey  v.  Hoeger  (1875).  76  111.  432,  it  was  held  that  the  individual 
tax-payer  could  refuse  to  recognize  his  annual  taxes  to  an  amount  equal  to 
his  proportionate  share  of  the  sum  appropriated  by  the  State  through  an 
unconstitutional  statute. 

As  to  whether  an  injunction  would  lie  to  restrain  the  treasurer  of  a 
State  or  of  the  United  States  from  paying  out  unconstitutional  bounties: 
quare;  see  Peo.  v.  Canal  Board  (1874),  55  N.  Y.  390;  Thompson  v. 
Commr's  (1855),  2  Abb.  Pr.  (N.  Y.)  248 ;  Wood  v.  Draper  (1857),  4  Abb. 
Pr.  (N.  Y.)  322;  Kilbourne  v.  St.  John  (1874),  59  N.  Y.  21  ;  Hills  v. 
Peekskill  Savings  Bank  (1882).  26  Hun  (N.  Y.)  161  ;  Osterhout  v.  Hyland 
(1882),  27  Hun  (N.  Y.)  167  ;  Crampton  v.  Zabriskie  (1879),  101  U.  S.  601. 
Beach  on  Injunctions  (1895),  \  1225.  Most  of  the  cases  relate  to  injunc- 
tions against  municipalities,  but  see  Rose's  Notes  on  the  United  States 
Reports  (1901),  XII,  614;  XIII,  915;  and  Western  Union  Telegraph 
Company  v.  Norman  (1896)  77  Fed.  13,  in  which  an  injunction  was  granted 
restraining  the  State  auditor  of  Kentucky  from  collecting  an  unconstitu- 
tional tax  and  from  certifying  to  the  several  county  clerks  the  proportion 
of  the  tax  due  from  each  county. 

1  Cf.  U.  S.  R.  S.  §  376. 
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burse  those  business  men  who  had  sustained  loss  through 
reliance  placed  on  the  regular  payment  of  bounties.  Would 
such  a  statute  be  constitutional? 

Once  already  Congress  has  enacted  such  a  law.  In 
1894,  certain  manufacturers  who  counted  on  the  distribu- 
tion of  the  sugar  bounties  during  that  year,  under  the  act 
of  1890,  suffered  heavily  owing  to  the  repeal  of  the  Mc- 
Kinley  Bill  by  the  act  of  August  28,  1894.  For  their 
benefit,  the  act  of  March  2,  1895,  was  passed.1  It  pro- 
vided that  bounties  already  earned  during  1894  were  to  be 
paid  forthwith,  though  no  bounties  were  allowed  for  future 
years.  The  Supreme  Court  in  United  States  v.  Realty 
Company,  sustained  the  act  of  1895,  though  expressly  re- 
fusing to  pass  on  the  constitutionality  of  the  original  bounty 
act  of   1890.2 

The  decision  of  the  court  in  United  States  v.  Realty 
Company  is  open  to  the  objection  that  it  seems  to  allow  the 
accomplishment  indirectly  of  what  is  probably  unconstitu- 
tional.3 The  reasoning  of  the  court  may  fairly  be  crit- 
icized. The  first  ground  on  which  the  decision  is  placed 
is  the  well-known  doctrine  that  the  law-making  body  can 
properly  pay  debts  of  honor  incurred  by  the  nation.  Now 
it  is  true,  that  ever  since  the  New  York  Court  of  Appeals 
decided  Guilford^.  Supervisors  in  1855, 4  the  rule  has  been 
recognized  that  the  discharge  of  an  obligation  only  morally 
binding  upon  a  State  or  municipal  corporation  can  be  made 
the  valid  basis  for  a  State  or  a  local  tax,  and  the  rule 
against  the  payment  of  gratuities  out  of  money  raised  by 
taxation  is  not  deemed  to  be  infringed  upon  by  the  satis- 
faction of  such  a  debt.  But  in  no  case  prior  to  United 
States  v.  Realty  Company  was  the  moral  obligation  so  dis- 

1  28  Stat,  at  L.  910,  933.     2  Cf.  supra,  p.  527. 

3  The  decision  in  163  U.  S.  may  account  for  the  insertion  of  the  fol- 
lowing clause  in  the  New  York  bounty  statutes  of  1898  and  following  years: 
"  This  appropriation  is  made  by  the  legislature  in  continuation  of  the  policy 
adopted  at  the  session  of  1897,  in  the  faith  and  with  the  declared  purpose 
of  making  direct  appropriations  from  the  State  treasury  for  a  successive 
period  of  not  less  than  five  years  from  said  first  appropriation,  in  aid  of  the 
permanent  establishment  of  the  beet  sugar  industry  in  New  York." 

This  promise  would  form  the  basis  of  a  moral  obligation  which  could 
be  paid  according  to  United  States  v.  Realty  Company.  In  East  Saginaw 
Salt  jMfg.  Co.  v.  City  of  East  Saginaw  (1871),  13  Wall.  373,  it  was  held  that 
a  State  bounty  statute  can  never  form  the  basis  of  a  contract  protected  by 
the  contract  clause  of  the  Federal  Constitution  (Art.  I,  Sec.  10,  par.  1). 

4  13  N.  Y.  143. 
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charged  through  taxation,  one  for  whose  creation  the  law- 
making body  could  not  constitutionally  have  provided  in 
advance.  For  example,  the  statute  interpreted  by  the 
court  in  Guilford  v.  Supervisors  looked  to  the  payment, 
through  a  tax,  of  certain  expenses  of  administration  in- 
curred by  town  commissioners,  clearly  for  a  public  pur- 
pose and  of  such  a  nature  that  they  could  unquestionably 
have  been  voted  out  of  tax  funds  before  being  incurred. 
In  none  of  the  cases  which  preceded  the  ruling  of  United 
States  v.  Realty  Company  did  the  judges  violate  the  great 
principle  of  the  law  of  ratification,  applicable  to  legislative 
action,  viz.,  that  the  power  to  cure  extends  no  further  than 
the  original  power  to  authorize.1  That  principle  was 
apparently  disregarded  in  United  States  v.  Realty  Com- 
pany, and  for  that  reason,  primarily,  the  decision  cannot  be 
commended. 

1  See  Kimball  v.  Rosendale  (1877),  42  Wis.  407  ;  Mattingly  v.  District 
of  Columbia  (1878),  97  U.  S.  687  ;  Cooley  on  Tax.,  302,  note,  305.  Cf. 
the  remark  of  Rapallo,  J.,  in  Cole  v.  State  of  New  York  (1886),  102 
N.  Y.  48,  54  :  "  Where  the  creation  of  a  particular  class  of  liabilities  is 
prohibited  by  the  constitution,  it  would,  of  course,  be  an  infraction  of  that 
instrument  to  pass  any  law  authorizing  their  enforcement."  In  Brown  v. 
Mayor  (1875),  63  N.  Y.  239,  244,  Andrews,  J.,  said  :  "The  power  of  the 
legislature  to  ratify  a  contract  entered  into  by  a  municipal  corporation  for 
a  public  purpose,  which  is  ultra  vires,  results  from  its  power  to  have 
originally  authorized  the  very  contract,  which  was  made.  *  *  *  In 
this  case,  as  the  legislature  could  have  authorized  this  contract  without 
previous  advertisement  or  competitive  bidding,  it  may  affirm  the  contract 
although  made  originally  without  authority  of  law."  In  Mayor  v.  Tenth 
National  Bank  (1888),  m  N.  Y.  446,  459,  Earl,  J.,  said  :  "  It  is  further 
claimed  that  the  legislature  was  not  competent  to  ratify  these  advances 
and  make  them  a  binding  obligation  on  the  county.  It  is  said  that  it  could 
not  originally  have  authorized  advances  to  be  made  to  the  conspirators  for 
fraudulent  division  among  themselves,  and  that  hence  it  could  not  ratify 
such  advances.  This  may  be  conceded ;  but  here  these  advances  were 
made  in  good  faith,  not  to  be  divided  among  the  conspirators,  but  to  and  for 
the  use  of  the  county.  This  the  legislature  could  have  authorized  *  *  * 
and  what  it  could  originally  have  authorized  it  could  ratify  and  confirm." 
In  O'Harat/.  State,  (1889)  112  N.  Y.  146,  151,  Ruger,  C.  J.,  said  :  "  It 
was  undoubtedly  within  the  province  of  the  legislature  originally  to  have 
provided  for  the  rendition  of  these  services  and  the  purchase  of  materials 
for  the  use  and  benefit  of  the  quarantine  station,  and  it  is  equally  clear  that 
it  could  by  subsequent  legislation  ratify  and  approve  any  act  performed 
for  the  benefit  of  the  State,  which  it  had  original  authority  to  legislate  and 
provide  for."  In  Wrought  Iron  Bridge  Co.  v.  Town  of  Attica,  (1890)  119 
N.  Y.  204,  2ii,  O'Brien,  J.,  said  :  "  The  principle  that  claims,  supported 
by  a  moral  obligation  and  founded  in  justice,  where  the  power  exists  to 
create  them,  but  the  proper  statutory  proceedings  are  not  strictly  pursued, 
or  for  any  reason  are  informal  and  defective,  may  be  legalized  by  the 
legislature  and  enforced  either  against  the  State  itself  or  any  of  its  political 
divisions  through  the  judicial  tribunals,  is,  we  think,  now  well  settled." 
See  also  Matter  of  Reynolds  ( 1 89 1 ) ,  48  N.  Y.  St.  Rep.  627;  Cayuga 
County  v.  State  (1897),  153  N.  Y.  279. 
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There  is  another  reason,  too,  why  the  case  is  open  to 
criticism.  The  court  bases  its  judgment  in  part  on  the  au- 
thority of  Emerson  v.  Hall  (1839)  and  of  Williams  v.  Heard 
(1890),  both  of  them  cases  dealing  with  statutes  which  dis- 
tributed funds  not  raised  by  taxation.1  Now,  as  Mr. 
Justice  Miller  pointed  out,3  the  question  as  to  what  can 
be  done  with  funds  collected  from  sources  other  than  taxa- 
tion is  entirely  different  from  the  one  as  to  the  legitimate 
use  of  money  raised  from  the  tax-paying  public.  So  land 
bounties  may  be  validly  granted  to  our  transcontinental 
railroads  because  the  land  given  is  not  the  product  of  taxa- 
tion, and  rules  of  the  law  of  taxation  are  not  applicable  in 
such  a  case.3  But  the  validity  of  these  gratuitous  land 
grants  and  the  constitutionality  of  the  particular  statutes 
referred  to  in  Emerson  v.  Hall  and  Williams  v.  Heard,  dis- 
tributing funds  in  recognition  of  moral  claims,  proves  noth- 
ing in  regard  to  the  validity  of  payments  made  from  money 
raised  by  taxation,  whether  as  original  bounties  or  in 
recognition  of  supposed  moral  claims  arising  through  the 
termination  oi  a  bounty  statute. 

For  these  two  reasons,  then,  the  soundness  of  the  decision 
in  United  States  v.  Realty  Company  may  reasonably  be 
questioned.  It  is  doubtful,  therefore,  whether  a  remedial 
statute  similar  to  the  one  passed  in  1895  would  ever  again 
be  sustained,  and,  that  being  so,  the  position  of  capitalists 
who  accept  bounties  from  the  national  treasury  would 
seem  to  be  precarious  from  every  point  of  view. 

Herman  Foster  Robinson. 

1  The  first  case  (38  U.  S.  409)  construed  the  act  of  March  3,  1831, 
which  distributed  the  proceeds  of  the  sale  of  the  brig  Josefa  Segunda, 
seized  at  New  Orleans  in  April,  1818,  for  a  violation  of  the  laws  prohibiting 
the  importation  of  slaves.  The  second  case  (140  U.  S.  529)  construed  the 
act  of  June  5,  1882,  which  disposed  of  the  money  awarded  to  the  United 
States  by  the  Geneva  Tribunal  in  settlement  of  the  Alabama  claims. 

The  payment  of  the  French  spoliation  claims  (Act  of  March  3,  1891  ; 
26  Stat,  at  L.  897,  908,  Ch.  540;  see  Blagge  v.  Balch  (1895),  162  U.  S. 
439)  out  of  tax  funds  would  seem  to  be  valid,  because  the  government 
could  properly  have  bought  up  those  claims  before  entering  into  the  treaty 
with  France  of  September  30,  1800  (8  Stat,  at  L.  178). 

2  Loan  Association  v.  Topeka,  supra. 

3  Cf.  grant  to  Union  Pacific  Railroad  Co.  (1862),  12  Stat,  at  L.  489. 
SeeAm.&Eng.  Cyc.  of  Law  (1st  ed.),  Vol.  19,  pp.  336-339.  Astowhether 
ship  subsidies,  or  bounties,  could  be  constitutionally,  paid  out  of  a  fund 
raised  by  the  sale  of  public  lands  :  gucere.  As  to  whether  seeds,  pur- 
chased with  money  raised  by  taxation,  can  be  constitutionally  given  away 
by  the  Department  of  Agriculture  :  gucere.  The  amount  appropriated  for 
this  purpose  in  1901  was  $170,000.  See  Year-book  of  Department  of 
Agriculture  (1900),  pages  31,  636.  This  appropriation  was  constitutional 
only  if  made  for  educational  purposes.  In  so  far  as  the  expenditure  rep- 
resented a  system  of  bounties  to  farmers  it  was  illegal. 
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JUDICIAL    ACTION     BY    THE    PROVINCIAL 
LEGISLATURE  OF  MASSACHUSETTS  BAYi. 

ORDER   ON   JOHN   &   ELIZA   MAC   LELANDS   PETITION,  GRANT- 
ING  AN   APPEAL. 

A  Petition  of  John  Mac  Leland  and  Elizabeth  his  Wife, 
Shewing  that  by  the  Direction  of  this  Court,  they  brought 
their  Action  against  Elizabeth  Kellum  &c  for  Redemption 
of  a  House  and  Land  alienated  by  the  Father  &  Mother  of 
the  Petitioner  Elizabeth,  Notwithstanding  its  being  Under 
Entail,  at  the  Inferiour  Court  of  Common  Pleas  for  the 
County  of  Suffolk  held  at  Boston  in  January  last,  that  the 
Said  Court  made  up  their  Judgment  thereon  ;  from  which 
the  Petitioners  (conceiving  it  to  be  wrong)  craved  Liberty  to 
Appeal  to  the  Next  Superiour  Court  but  were  not  allowed 
their  Appeal,  And  therefore  praying  the  Interposition  of 
the  Authority  of  this  Court,  either  by  giving  final  Judg- 
ment on  the  Said  Cause  or  by  allowing  the  Petitioners 
Appeal  or  by  giving  Such  other  Relief  as  they  Shall  Judge 
Meet. 

Read  and 

Ordered  that  the  prayer  of  this  Petition  be  so  far  granted, 
That  the  Petitioners  be  allowed  their  Appeal  to  the  Next 
Superiour  Court  of  Judicature,  And  that  the  Justices  of  the 
Said  Court  be  directed  and  Impowered  to  hear  &  Deter- 
mine the  Said  Appeal  Accordingly ;  Provided  the  Peti- 
tioners file  their  Reasons  of  Appeal  as  the  Law  directs, 
And  give  Notice  to  the  Adverse  Party  at  least  fourteen 
Days  before  the  Sitting  of  the  Court,    [Passed May  ji,  IJ2J. 


ORDER    ON    THE    PETITION    OF  JOHN   YEOMANS    ESQR     FOR 

AN    APPEAL. 

A  Petition  of  John  Yeomans  Esqr  Administrator  of  ye 
Estate  of  his  late  Wife  Elizabeth  Yeomans  Deed  formerly 

1  The  present  editor  of  the  Province  Laws  of  Massachusetts  Bay,  Mr. 
Melville  M.  Bigelow,  furnishes  us,  in  advance  of  publication,  the  following, 
in  illustration  of  judicial  action  by  the  Legislature  of  the  Province  of  Massa- 
chusetts Bay  in  the  first  third  of  the  eighteenth  century.  The  Province 
laws  contain  records  of  the  kind  without  number.  The  following  will  be 
found  of  special  interest  to  legal  students  of  colonial  constitutional  history. 
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Elizabeth  Shrimton  Shewing  that  Eliza  Stoddard  late  Wife 
of  Simeon  Stoddard  Esqr  and  late  Widow  and  Executrix 
of  Col.  Samuel  Shrimpton  late  of  Boston  Deed  did  by  her 
last  Will  Devise  unto  her  Grandaughter  the  Petitioners 
Intestate  And  unto  the  Heirs  of  her  Body  lawfully  begotten 
Sundry  Houses  and  Lands  and  Constituted  her  said  Hus- 
band Simeon  Stoddard  Esqr  (to  whom  She  also  devised  a 
Legacy  of  £500)  and  her  Daughter  in  Law  Elizabeth 
Shrimpton  now  Eliza  Stoddard  (to  whom  She  devised  a 
Legacy  of  one  Thousand  Pounds)  Executors  of  her  Said 
Will  during  the  Minority  of  her  Said  Grandaughter  or 
Untill  her  Marriage,  And  to  be  her  Guardians,  during  that 
Time,  That  in  Year  171 3,  There  was  an  Accompt  Exhibited 
to  the  Judge  of  Probates  for  the  County  of  Suffolk  of  the  Said 
Estate  by  the  Said  Executors;  That  in  april  1720  there  was 
exhibited  by  the  Said  Simeon  Stoddard  &  David  his  Son 
(who  Intermarried  with  Elizabeth  Shrimpton  the  other 
Executor)  An  Accompt  wherein  they  Charge  themselves 
with  the  Sum  of  £24,010.  2.  9  the  Real  Estate  included  & 
pray  Allowance  for  the  Sum  of  £6,318.  18.  4  And  accord- 
ingly make  up  Accots  with  the  Said  Judge  ye  22d  of  April 
Aforesd  The  Petitioners  Intestate  being  then  an  Infant  of 
the  Age  of  Eighteen  Years  and  none  to  appear  on  her  part 
to  Examin  into  the  Justice  &  Reasonableness  of  the  Said 
Accot  Her  Guardians  being  the  Said  Executors,  That  the 
Petitioner  Some  time  after  Intermarried  with  the  Said 
Intestate,  and  being  a  Stranger  to  the  Laws  and  Customs 
of  this  Province,  and  his  Affairs  Soon  after  calling  him  out 
of  the  Country,  He  lapsed  the  Time  Limited  by  Law  for 
Appeals,  That  he  commenced  an  Action  at  the  Common 
Law  against  the  Said  Executors  in  order  to  correct  the 
Errors  in  their  Said  Accompt,  But  pending  the  Said  Action 
the  Plantf  &  Deft  agreed  to  Execute  Bonds  of  Submission 
for  Re-Examining  the  Said  Acct  The  Arbitramt  of  the 
Referrees  thereon  to  be  final  between  them,  and  thereupon 
the  Case  was  call'd  out  and  Bonds  drawn,  but  Elizabeth 
Stoddard  one  of  the  Executors  refused  to  Sign  them  ;  So 
that  the  Petitioner  is  now  without  Remedy  in  the  Law,  and 
therefore  praying  that  he  may  be  Enabled  Still  to  Appeal 
from  the  Sentence  of  the  Said  Judge  in  allowing  the  said 
Accompt,  to  the  Honble  the  Lieutt  Governour  and 
Council. 
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Read  again  together  with  the  Answer  of  Simeon 
Stoddard  Esqr  And  the  Petitioners  Replication  and  the 
Same  being  fully  Considered. 

Ordered  that  the  Prayer  of  this  Petition  be  Granted, 
Any  Law  Usage  or  Custom  to  the  Contrary  Notwithstand- 
ing.    [Passed  June  p,  1727. 


ORDER    APPOINTING    TRUSTEES     FOR    MR    ELLIOTS   LEGACY 
TO  JAMAICA   PLAIN   SCHOOL. 

A  Memorial  of  Joseph  Weld  of  Roxbury,  Yeoman 
Shewing  that  the  Revd  Mr  John  Elliot  of  Roxbury,  by  his 
Deed  duly  executed  and  recorded,  bearing  date  the  10th 
Day  of  July,  1689,  granted  &  bestowed  on  the  School  at 
Jamaica  Plain  in  the  said  Town  several  Pieces  of  Land  to 
be  improved  for  the  Advantage  of  the  Children  in  that  Part 
of  the  Town,  &  accordingly  nominated  &  appointed  the 
Memorialists  Father  with  sundry  others  of  Roxbury  and 
their  Heirs  Male,  Trustees  to  manage  the  said  Lands  for 
the  Purposes  aforesaid;  But  so  it  is  that  there  now  remain 
none  of  the  Trustees  nor  their  Heirs  alive,  Excepting  the 
Memorialist  that  can  manage  the  said  Trust;  And  therefore 
Praying  that  this  Court  would  please  to  appoint  three  other 
Persons  to  join  with  him  in  the  said  Trust,  &  that  they  may 
be  fully  impowered  to  fill  up  any  Vacancy  that  may  from 
Time  to  Time  happen  among  them  by  Death  or  in  any 
other  Way. 

Read  and 

Ordered  That  the  prayer  of  this  Memorial  be  granted, 
and  that  Nathaniel  Brewer  Junr  Caleb  Stedman  and  John 
Weld  Junr  be  Joyned  with  the  Memorialist  to  whom  the 
Trust  within  Mentioned  is  Committed  to  all  Intents  &  pur- 
poses according  to  the  true  Meaning  of  the  Donor,  and  that 
the  aforesaid,  Trustees  or  the  Major  part  of  them  have 
power  to  fill  up  any  Vacancy  that  may  happen  among  them 
by  Death  or  otherwise  any  thing  in  the  aforementioned 
Deed  or  Grant  of  the  Revd  Mr  John  Eliot  Deceased  or  any 
Law  Usage  or  Custom  to  the  Contrary  Notwithstanding. 
[Passed  June  16,  1727.] 
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ORDER  ON  JOHN  CRISDES  PETITION  VACATING  A  JUDGMENT 
AND  ORDERING  EXECUTION  IN  FAVOR  OF  THE  PETITIONER 
FOR  £78.  4.  2,  DUE  ON  CROSS  JUDGMENTS. 

It  appears  that  the  Petitioner  John  Crisde  is  possessed 
of  a  Judgement  &  Execution  against  the  Estate  of  Samuel 
Banister  (by  Assignmt  from  John  Gaud)  for  the  Sum  of 
Thirty  five  Pounds  eight  shillings  &  two  pence,  &  an  other 
Judgment  &  Execution  thereupon  against  the  Estate  of 
Sarah  Banister  Deed  in  the  Hands  of  the  said  Samuel 
Banister  (as  the  Petitioner  is  Administr  to  the  Estate  of 
Thomas  Banister  a  Minor  Deed)  for  the  Sum  of  Ninety 
eight  Pounds  two  shillings  &  three  pence;  Amounting  in 
the  Whole  to  One  Hundred  &  thirty  three  Pounds  ten  shil- 
lings &  five  pence;  And  that  Mrs.  Frances  Banister  (as 
Attorney  to  the  above  mentioned  Samuel  Banister)  has  re- 
covered Judgement  against  the  said  John  Crisde  for  the 
Sum  of  Fifty  five  Pounds  six  shillings  &  three  pence,  &  no 
more,  And  Execution  thereupon  has  been  issued  &  the 
Petitioners  Body  being  taken  in  Execution,  he  has  given 
Security  to  satisfy  the  same;  so  that  the  Ballance  of  the  said 
several  Judgements  is  Seventy  eight  Pounds  four  shillings 
&  two  pence,  due  from  the  said  Samuel  Banister  to  the 
Petitioner;  Therefore 

Ordered,  that  the  Judgment  of  the  Superior  Court  ot 
Judicature  given  for  the  said  Samuel  Banister  against  the 
Petitionr  for  Fifty  five  Pounds  six  shillings  &  three  pence 
be  &  hereby  is  Vacated  &  rendered  Null  &  Void,  &  that  the 
Sheriff  of  the  County  of  Suffolk  forthwith  discharge  the 
Petitionrs  Security  for  satisfying  the  Execution  issued 
thereon  ; 

And  further 

Ordered  that  the  abovesaid  Sum  of  Fifty  Pounds  six 
shillings  &  three  pence  be  struck  off  from  the  Judgments 
obtained  by  the  Petitioner  against  the  said  Samuel  Banister 
as  abovesaid,  And  that  Execution  be  issued  against  the 
Estate  of  the  said  Samuel  Banister  for  Seventy  eight  Pounds 
four  shillings  and  two  pence  (which  is  the  just  Ballance  of 
the  said  several  Judgments)  Any  Law  Usage  or  Custom  to 
the  Contrary  Notwithstanding.     [Passed  June  17,  1727.] 
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ORDER  ON  YE  PETITION  OF  CAP:  JOS:  WINSLOW  &C,  IM- 
POWERING  HIM  AND  OTHERS  TO  BRING  FORWARD  A  WRIT 
OF  EJECTMENT  AS  TO  LAND  TAKEN  BY  RULE  OF  COURT. 

A  Petition  of  Capt  Josiah  Winslow  his  Son  Josiah 
Winslow  and  Elisha  Blackman,  Shewing  that  whereas  they 
were  impowered  by  an  Act  of  the  General  Court  to  Con- 
test in  the  Law  ye  Validity  of  a  Rule  of  Court  by  them 
entered  into,  at  the  Superior  Court  for  the  County  of  Bristol 
in  September  172 1,  Upon  an  Action  of  Trespass  and  Ejectm' 
originally  brought  by  Timothy  Lindall  Esqr  against  James 
Cudworth  and  David  Cudworth  And  the  Award  of  the 
Referee's  and  the  Judgment  of  the  Court  thereupon.  By 
reason  of  their  Repeated  Mistakes,  they  have  not  been  able 
to  bring  the  matter  to  a  New  Trial  in  the  Superior  Court, 
And  therefore  praying  they  may  be  again  Impowered  to 
Contest  in  the  law  ye  said  Rule  of  Court,  Award  of  the 
Referrees  and  Judgment  of  the  Court  And  that  the  Justices 
of  the  Said  Court  may  be  accordingly  Authorized  to  hear 
and  Determine  the  Same. 

Read  and 

Ordered  that  the  Petitioner  Josiah  Winslow  in  Behalf  of 
himself  his  Son  Josiah  and  Elisha  Blackman,  be  Allowed 
and  Impowered  to  bring  forward  his  Writ  of  Ejectment  at 
any  Time  within  Twelve  Months  next  Ensuing  to  the 
Inferir  Court  of  Common  Pleas  at  Bristol  for  the  County 
of  Bristol  to  try  his  Title  to  Such  Houses  and  Lands  as 
have  been  taken  from  him  by  Virtue  of  the  Rule  of  Court 
and  Judgment  thereon  mentioned  in  the  Petition,  And  either 
Party  to  have  the  Benefit  as  well  of  an  Appeal  as  of  a  Re- 
view, And  the  Justices  of  the  Inferiour  &  Superir  Courts 
respectively  are  hereby  Impowered  and  Directed  to  hear 
&  determine  the  Said  Cause  According  to  Law,  And  the 
Said  Rule  of  Court  and  Judgment  thereon  is  no  ways  to 
Affect  the  Title  of  either  Party  upon  the  Tryal,  And  the 
Said  Josiah  Winslow  is  to  have  the  Benefit  of  this  Order  So 
far  as  concerns  his  own  Lands  Altho  the  other  Petitioners 
Should  disavow  the  Action  any  Law  Usage  or  Custom  to 
the  Contrary  Notwithstanding.     {Passed  June  16,  1727.] 
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ORDER   IMPOWERING   MARY   PEDRICK   TO   SELL   LAND. 

A  Petition  of  Mary  Pedrick  of  Marble  Head  Spinster 
Daughtr  of  Susanna  Pedrick  Deceased,  who  was  Daughter 
to  Christopher  Latimer  of  the  Said  place  Deed  Shewing 
that  the  Said  Christopher  Latimer  in  and  by  his  last  Will 
and  Testament  gave  his  Houses.  And  Lands  (remaining 
after  payment  of  his  Just  Debts)  to  his  Three  Daughters, 
Jane  Norden  Susanna  Pedrick  and  Elizabeth  Walters  and 
to  the  Heirs  of  their  Bodies  begotten  and  to  be  begotten 
forever  in  Fee  Tail,  Which  Lands  lie  in  Several  pieces  in 
Marble-Head  and  are  of  inconsiderable  Value  to  the  Inter- 
ested as  they  now  lye,  And  that  the  Petitioner  needs  Some 
Benefit  from  the  Same  for  her  Support,  Which  She  might 
have  were  She  permitted  to  Sel  her  Part,  And  therefore 
praying  this  Court  would  enable  her  to  make  an  Absolute 
Sale  of  her  Share  and  Interest  in  the  Said  Land  for  her 
own  Use  and  Benefit,  And  that  the  Entail  may  be  so  far 
taken  of  as  concerns  her;  the  Other  Heirs  being  Consenting 
thereto,  as  appears  by  a  Certificate  under  their  Hands; 

Read  and 

Ordered  that  the  Prayer  of  this  Petition  be  Granted. 
Any  Law,  Usage,  or  Custom  to  the  Contrary  Notwith- 
standing.    {Passed  June  22,  1727.] 


ORDER     ALLOWING     BENJ.     PARSONS      TO     PROVE     A     CLAIM 
AGAINST  THE  ESTATE  OF  GYLES  DYER. 

A  Petition  of  Benjamin  Parsons  of  Topsham  in  Great 
Bnttain,  Marriner  Shewing  that  he  is  a  just  Creditor  to  the 
Estate  of  Gyles  Dyer  of  Boston  Mercht  Deceas'd  for  the 
Sum  of  Ninety  Seven  Pounds  or  Upwards  in  New-Eng- 
land Money,  Praying  that  he  may  be  allowed  to  enter  his 
Claim  among  the  Creditors  of  the  Said  Dyer  wth  the  Com- 
missrs  for  receiving  the  Claims  (he  having  been  four  years 
Absent  from  this  Country  And  no  Distribution  yet  made) 
The  Time  allowed  by  Law  for  making  the  Said  Claims  be 
ing  Elapsed  Notwithstanding. 

Read  and 

Ordered  that  the  Prayer  of  this  Petition  be  Granted  And 
that  the  Petitioner  be  allowed  to  prove  his  Debt  and  Claim 
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to  the  Estate  of  the  Said  Gyles  Dyer  deed  &  the  Commis- 
sioners for  Receiving  the  Claims  thereof  are  hereby  Im- 
powered  And  Directed  to  receive  the  Same,  and  make  Re- 
port thereof  to  the  Judge  of  Probate  for  the  County  of 
Suffolk  accordingly,  any  Law  Usage  or  Custom  to  the 
Contrary  Notwithstanding.     {Passed  June  22,  1727. 

ORDER  ON  STEPHEN  BOUTINEAU'S    PETITION  FOR  A  NEW 

TRIAL. 

A  Petition  of  Stephen  Boutineau  of  Boston  Shop- 
keeper, Shewing  That  Letters  of  Administration  on  the 
Estate  of  Benjamin  Bate  late  of  Dorcester  Deed  being  first 
granted  by  the  Judge  of  Probate  of  Wills  for  the  County  of 
Suffolk  to  his  Son  Benjamin  Bate,  were  afterwards  Revoked 
and  Administration  granted  to  ye  Petitioner  who  Administ- 
ered on  the  Said  Estate  Accordingly,  That  by  a  Judgment 
of  Superior  Court  held  at  Boston  in  August  last  his  Admin- 
istration was  Disallow'd  and  the  Power  of  the  Judge  to  Re- 
voke the  First  Letters  of  Administration  and  grant  new 
ones  denied  in  Effect,  And  a  Deed  of  a  certain  Tract  of 
Land  being  ye  Estate  of  the  Said  Benj  Bate  deed  Execu- 
ted by  ye  Sd  Benj  Bates  Administrator  as  aforesd  after 
his  revoking  the  Said  Letters  of  Administration  allowed  to 
be  Good  and  Effectual  (And  that  Notwithstanding  a  Mani- 
fest Fraud  in  antedating  ye  Said  Deed  plainly  proved  in 
Court)  And  that  the  Petitioner  applied  to  ye  Governour 
and  Council  for  Relief,  Who  after  Solemn  Hearing  & 
Argument  thereon,  pass'd  a  Resolve,  That  the  Letters  of 
Administration  granted  to  the  Said  Stephen  Boutineau  to 
Administer  on  the  Estate  of  the  Said  Benjamin  Bates  are 
Good  Valid  and  Effectual  in  the  Law,  And  to  the  End  that 
the  Petitioner  and  the  Other  Creditors  of  the  Estate  of  the 
Said  Benjamin  Bate  Deed  may  have  their  Just  Benefit  by 
the  Said  Resolve  of  Council;  Therefore  praying  that  he 
may  be  impowered  to  have  another  Review  of  An  Action 
of  Trespass  and  Ejectment  Originally  brought  against  John 
Harradine  for  Recovery  of  the  Land  above  Mention'd  of 
which  the  Said  Benjamin  Bate  died  Seized. 

Read,  together  with  the  Answer  of  Samuel  Billing  and 
John  Corey,  And  the  Same  being  fully  Considered. 
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Ordered that  the  prayer  of  this  Petition  be  so  far  Granted 
That  the  Petitioner  be  Admitted  to  a  New  Trial  at  the 
next  Superior  Court  of  Judicature  for  the  County  of  Suffolk, 
And  the  Justices  of  the  Said  Court  are  hereby  Impowered 
&  Directed  to  hear  and  Determine  the  Said  Cause  Accord- 
ingly; Any  Law  Usage  or  Custom  to  the  Contrary  Not- 
withstanding.    [Passed  J une  24,  1727. 

ORDER  OF  NOTICE  ON  JOHN  CRISDES  SECOND  PETITION  FOR 
REPAYMENT  TO  HIM  OF  £ig. 

A  Petition  of  John  Crisde  of  Boston  Gardner,  Shewing 
that  Pursuant  to  the  Order  of  this  Court  on  his  former 
Petition,  he  applied  him  self  to  Edward  Winslow  Esqr 
Sheriff  of  the  County  of  Suffolk,  Shewing  the  Order  of  the 
Court  for  his  delivering  up  the  Security  he  had  deposited 
in  his  Hands  for  his  answering  the  Execution  taken  out  by 
Mrs  Banister,  &  that  the  said  Sheriff  informed  him  that  in 
May  last  he  had  paid  to  John  Read  Esqr  Mrs  Banisters 
Attorney  the  Sum  of  Nineteen  Pounds  in  Providence  Bills 
which  was  Part  of  the  Security,  Complaining  of  the  Pro- 
ceedings of  the  said  John  Read  against  him,  which  he  sug- 
gests are  unfair  &  unreasonable,  And  Praying  that  this 
Court  would  Order  him  to  pay  back  the  said  Nineteen 
Pounds  to  the  Petitioner. 

Read  & 

Ordered  that  the  Petitioner  serve  John  Read  Esqr  with 
a  Copy  of  the  Petition  that  so  he  give  Answer  thereto  (if  he 
thinks  fit)  on  Fryday  next  at  ten  a  Clock  in  the  Morning. 
[Passed  June  21,  1727. 

ORDER  ON  JOHN  CRISDES  PETITION. 

[The  Petition  of  John  Crisde.] 

Read  again  together  with  the  Answer  of  John  Read 
Esqr  &  it  appearing  that  the  Sheriff  of  ye  County  of  Suffolk, 
before  he  was  served  with  the  Order  of  this  Court  on  ye 
petitionrs  first  petition,  had  paid  to  said  John  Read  Esqr 
Attorney  to  Samll  Banister  the  sum  of  Nineteen  pounds,  out 
of  the  Security  given  by  ye  petitioner  to  Answer  the  Exe- 
cution taken  out  against  him  by  Francis  Banister  the  said 
Samuel    Banisters  Attorney  which    money  the  petitioner 
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cannot  recover  in  Law,  by  wch  means  the  balance  of  ye 
several  judgments  (due  to  the  Petitioner)  is  Ninety  Seven 
pounds  four  shillings  &  two  pence 

Therefore 

Ordered  that  the  Sheriff  of  ye  County  of  Suffolk  Levy 
the  Executions  of  the  Petitioner  on  the  Estate  of  Samuel 
Banister  for  the  Sum  of  Ninety  Seven  pounds,  four  shillings 
&  two  pence,  the  Order  of  this  Court  on  the  pet'rs  other 
Petition  Notwithstanding.     [Passed  June  28,  1727. 


ORDER   OF    MARY     ALFORDS    PETITION    PRAYING    FOR     PER- 
MISSION  TO    OPEN    A   JUDGMENT. 

A  Petition  of  Mary  Alford,  Relict  Widow  &  Executrix 
of  Benjamin  Alford  Deed  Shewing  that  Andrew  Faneuil 
of  Boston  Merchant  recovered  Judgemt  against  her  by 
Default  at  the  inferior  Court  held  at  Boston  for  the  County 
of  Suffolk  in  March  1725,  for  £\<).  3  Currt  Money  of  New 
England  &  hath  taken  out  a  Writ  of  Scire  facias  against 
her,  returnable  to  the  Court  to  be  held  in  July  next  But  for 
as  much  as  one  of  the  Petitioners  Sons  agreed  with  Henry 
Franklyn,  who  transacted  Mr  Faneuils  Business  at  that 
Time,  to  pay  the  Bond  of  ^19.  3  on  which  the  said  Judge- 
ment was  founded,  And  the  said  Franklyn  having  Occasion 
soon  after  for  some  Braziletto  Wood,  took  up  a  Quantity 
thereof  of  the  Petitioners  Son  to  the  Value  of  £25.  14 
Which  the  Petitioner  &  her  Sons  imagined  was  for  payment 
of  the  said  Bond,  &  that  the  said  Sum  was  to  be  dis- 
counted thereon,  &  therefore  never  received  any  other 
Satisfaction  for  the  said  Wood,  Praying  an  Order  of  this 
Court  to  impower  her  to  have  a  trial  of  the  said  Cause  in 
the  Law. 

Read  & 

Ordered  that  the  Petitioner  serve  Mr  Andrew  Faneuil, 
with  a  Copy  of  this  Petition,  that  he  may  give  in  his 
Answer  thereto,  if  he  see  Cause,  on  the  first  Fryday  of 
the  next  Fall  Session;  And  all  further  Proceedings  upon 
the  Judgment  against  the  Petitioner  are  hereby  stayed  in 
the  mean  Time ;  Any  Law,  Usage,  or  Custom  to  the  Con- 
trary Notwithstanding.     [Passed  June  28,  1727. 
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ORDER    OF    NOTICE     ON    PETITION    OF    JOSEPH    BROWN    IN 
REGARD   TO   CERTAIN   WRITS   OF   REVIEW. 

A  Petition  of  Joseph  Brown  of  Boston  Distiller  shewing 
that  having  divers  Controversies  in  the  Law  with  Godfrey 
Malbone  of  the  Colony  of  Rhoad  Island,  he  brought  three 
Writs  of  Review  against  him  to  the  present  Superior 
Court  at  Boston,  &  the  said  Malbone  living  out  of  the 
Province  &  having  no  Estate  in  it  he  served  those  Writs  on 
John  Overing  Esqr.  his  Attorney ;  which  service  the  said 
Court  have  judged  insufficient ;  And  forasmuch  as  the  said 
Malbone  hath  commenced  cross  Actions  against  the  Peti- 
tioner; therefore  Praying  that  the  Judges  of  the  said 
Superior  Court  may  be  ordered  to  allow  his  Actions  to 
proceed  to  a  Trial ;  or  that  he  may  be  otherwise  relieved  in 
the  Premises  as  this  Court  shall  order. 

Read  and 

Ordered  that  the  Petitioner  serve  the  adverse  party  or 
his  Attorney  with  a  copy  of  this  petition,  that  he  may  shew 
cause,  if  any  he  have,  on  Monday  next  why  the  prayer 
thereof  may  not  be  granted  ;  the  writs  of  review  pending 
between  the  petitioner  and  the  said  Malbone  to  be  sus- 
pended in  the  mean  time  ;  any  law,  usage  or  custom  to  the 
contrary  notwithstanding.     {Passed  February  12,  1730. 

ORDER  CONTINUING   CERTAIN  ACTIONS. 

On  the  Petition  of  Joseph  Brown,  Praying  as  enter'd 
Feby.  12,  1730. 

In  Council,  Read  again  together  with  the  Answer  of 
John  Overing  as  Attorney  &  in  behalf  of  Godfrey 
Malbone,  & 

Ordered  that  this  Petition  be.  dismissed. 

In  the  House  of  Representves     Read  &  Non-concur'd, 

Ordered  that  the  Judges  of  the  Superior  Court  of 
Judicature  be  &  hereby  are  directed  to  continue  the 
Actions  of  the  within  named  Godfrey  Malbone  until  their 
next  Session  within  and  for  the  County  of  Suffolk,  that  so 
the  Petitioner  may  have  an  opportunity  to  bring  forward  his 
Actions  at  the  same  time,  if  he  see  cause,  &  that  all  further 
Process  be  staid  in  the  mean  time. 

In  Council ;  Read  &  Concur'd.    [Passed  February  17,  1730. 
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ORDER  OF  NOTICE  AS   TO  A  NON-RESIDENT. 

A  Petition  of  William  Anthony  of  Swanzey  Executor  of 
the  last  Will  &  Testament  of  Abraham  Anthony  Deed 
shewing  that  he  brought  his  Writ  of  Review  to  be  tried  at 
the  Superior  Court  of  Judicature  now  sitting  in  Boston, 
against  John  Anthony  of  New  York;  which  Writ  was 
abated,  the  Court  not  judging  the  service  thereof  sufficient, 
And  therefore  Praying  that,  inasmuch  as  the  said  John 
Anthony  lives  out  of  the  Province  &  has  no  Estate  here,  the 
Petitioner  may  be  impowered  to  enter  his  Action  de  Novo, 
and  that  John  Read  Esqr  attorney  to  the  said  John 
Anthony  may  be  obliged  to  defend  it. 

Read  & 

Ordered  that  the  petitionr  serve  the  adverse  party  or 
his  attorney  John  Read  Esqr  with  a  copy  of  the  petition 
that  he  may  shew  cause  if  any  he  have,  on  Thursday  next, 
why  the  prayer  thereof  should  not  be  granted.  {Passed 
February  16,  1730. 
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NOTES. 


Right  of  Lessee  to  Recover  Damages  for  Nuisance. — The 
respective  rights  of  landlord  and  tenant  in  regard  to  maintaining 
actions  to  recover  damages  for  a  nuisance  have  recently  been  con- 
sidered in  Bly  v.  Edison  Electric  Illuminating  Co.  (1902)  172  N.  Y.  1 
a  case  that  has  done  much  to  define  the  law  of  New  York  on  this 
perplexing  question.  The  nuisance  complained  of  consisted  in  the 
emission  of  smoke  and  cinders  from  defendant's  electric  light  station 
and  in  the  vibration  of  plaintiff's  house,  caused  by  the  running  of 
defendant's  machinery.  The  sole  issue  was  whether  the  plaintiff  was 
barred  from  recovering  damages  because  the  leases  under  which  she 
claimed  were  all  made  subsequent  to  the  establishment  of  the  nuisance, 
and  a  majority  of  the  court  held  that  she  was  not  barred  thereby. 

It  is  not  disputed  that  a  nuisance  affecting  the  use  and  enjoyment 
of  property  is  primarily  an  injury  to  possession  rather  than  ownership; 
but  it  is  equally  certain  that  a  reversioner  may  in  some  cases  have  a 
right  of  action.  The  English  criterion  seems  to  be  the  degree  of 
permanence  of  the  nuisance.  If  it  consists  in  an  obstruction  of  a 
permanent  character,  such  as  a  wall,  Jesser  v.  Gifford  (1767)  4  Burr. 
2 14 1,  or  even  a  temporary  obstruction  under  a  claim  of  right,  Bell  v. 
Midland  Ry.  Co.  (1861)  10  C.  B.,  N.  S.  287,  the  reversioner  may 
sue  ;  but  if  it  arises  not  from  the  mere  presence  of  a  thing  but  from  its 
use  in  a  particular  way,  as  in  case  of  the  ordinary  nuisances  of  smoke 
or  noise,  he  can  recover  nothing,  even  though  the  value  of  his  rever- 
sion has  depreciated  thereby.  Simpson  v.  Savage  (1856)  1  C.  B.,  N. 
S.  347;  Jones  v.  Chappell  (1875)  L.  R.,  20  Eq.  539.  If  both  land- 
lord and  tenant  are  injured,  both  may  sue  and  divide  the  damages 
between  them.  Shelf er  v.  City  of  London  Electric  Lighting  Co.; 
Meux's  Brewing  Co.  v.  Same  (1895)  1  Ch.  287. 
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In  New  York  the  first  case  in  which  an  accurate  consideration  of 
this  subject  was  attempted  was  Francis  v.  Schoellkopf  (1873)  53 
N.  Y.  152.  There  the  plaintiff,  owning  two  houses  near  a  tannery, 
from  which  offensive  smells  proceeded,  was  allowed  to  recover  only 
for  the  loss  she  had  sustained  in  failing  to  rent  one  house  and  in 
renting  the  other  at  a  reduced  rate.  The  court  declared  the  rule  of 
damages  to  be  "the  difference  of  the  rental  value,  free  from  the 
stench  and  subject  to  it";  and  this  must  be  regarded  as  the  New 
York  rule,  Woolsey  v.  N.  Y.  Elev.  R.  Co.  (1892)  134  N.  Y.  323, 
though  it  has  been  criticized  elsewhere,  East  Jersey  Water  Co.  v. 
Bigeloiv  (1897)  60  N.  J.  L.  202. 

Though  Francis  v.  Schoellkopf  had  shown  a  departure  from  the 
English  view  in  looking  more  to  the  extent  of  the  damages  than  to 
the  nature  of  the  nuisance,  it  was  not  until  the  decision  in  Kernochan 
v.  N.  Y  Elev.  R.  Co.  (1891)  128  N.  Y.  559,  that  a  doctrine 
peculiar  to  New  York  was  formulated.  That  case  held  that  where  a 
lease  of  premises  was  made  subsequent  to  the  construction  of  an  ele- 
vated railroad  the  right  of  action  was  exclusively  in  the  lessor,  as  it 
was  to  be  presumed  that  the  damages  caused  by  the  railroad  had  been 
allowed  for  in  fixing  the  rent.  No  authorities  for  the  establishment 
of  such  a  presumption  were  cited,  except  two  early  Massachusetts 
cases,  Baker  v.  Sanderson  (1826)  3  Pick  348,  and  Sumner  v.  Tiles- 
ton  (1828)  7  Pick.  198,  in  which  there  was  a  reduction  of  the  rent 
by  express  agreement  during  the  term  on  account  of  the  nuisance. 
The  actual  grounds  of  decision  in  the  Kernochan  case  seem  to  have 
been  that  it  was  not  to  be  supposed  that  the  structure  complained  of 
would  be  removed  during  the  term,  and  therefore  the  lessee  received 
and  paid  for  the  property  in  its  impaired  condition.  These  views 
were  reaffirmed  not  only  in  other  elevated  railroad  cases,  Kernochan 
v.  Manhattan  Ry.  Co.  (1900),  161  N.  Y.  339,  but  were  also  believed, 
by  the  lower  courts,  to  apply  to  all  cases  of  continuing  nuisances, 
Yoos  v.  City  of  Rochester  (1895)  92  Hun,  481.  The  New  York 
rule  was  thus  virtually  declared  to  be  that  a  tenant  who  comes  to  a 
nuisance  has  no  rights  at  law,  whatever  may  be  his  standing  in 
equity. 

This  remarkable  conclusion  had  never  been  suggested  by  the 
English  cases,  which  make  no  distinction  in  this  respect  between  a 
tenant  and  a  purchaser.  Elliotson  v.  Feetham  (1835)  2  Bing.  N.  C. 
134;  Bliss  v.  Hall  (1838)4  Bmg.  N.  C.  183.  Nor  is  it  recognized 
in  American  jurisdictions.  Sherman  v.  Fall  River  Iron  Works  (186  \), 
2  Allen  524  ;  Smith  v.  Phillips  (1871)  8  Phi  la.  10;  Halsey  v.  Lehigh 
Valley  R.  R.  Co.  (1883)45  N.J.  L.,  26.  It  appears,  indeed,  to  rest 
on  an  entire  inversion  of  the  theory  of  nuisance.  A  lessee  takes  his 
estate  with  all  the  easements  and  rights  of  light  and  air  thereto 
belonging,  and  a  disturbance  of  these  rights  must  be  an  injury  to  him. 
To  presume  him  to  have  bargained  away  his  right  of  action  in 
advance  is  to  derogate  from  the  terms  of  the  lease  and  indulge  in 
arbitrary  speculation  as  to  the  intention  of  the  parties.  Decrease  in 
rent  or  rental  value  is  a  matter  of  fact,  and  evidence  of  damages,  not 
the  cause  of  action  itself. 

Bly  v.  Edison  Electric  Illuminating  Co.  represents  a  return  by  New 
York  to  the  sounder  view,  and  a  restriction  of  the  rule  of  presumption 


NOTES.  549 

laid  down  in  the  Kernochan  case  to  the  special  circumstances  there 
found  to  exist.  The  Kernochan  case  was  distinguished,  partly  on 
the  ground  that  an  elevated  railroad  involves  the  appropriation  of  an 
easement  rather  than  the  existence  of  a  true  nuisance  ;  partly,  also, 
because  there  was  a  structure  necessarily  permanent,  unlike  the  ordi- 
nary nuisance,  which  should  never  be  deemed  permanent  in  theory 
of  law.  The  latter  reason  suggests  the  best  basis  for  a  distinction. 
Though  a  nuisance  may  be  permanent  in  the  sense  that  it  is  likely  to 
continue  till  abated,  yet  it  is  abatable  at  any  time.  But  an  elevated 
railroad  company,  or  other  corporation  exercising  a  quasi-public 
function  and  possessing  the  right  of  eminent  domain,  cannot  be  com- 
pelled to  cease  its  operations.  All  that  can  be  done  is  to  compel  it 
to  pay  for  the  property  rights  it  has  appropriated.  Hence  its  inter- 
ferences with  the  use  of  property  have  more  than  the  permanence  of 
the  ordinary  nuisance;  they  are  really  perpetual.  In  such  cases  the 
rule  of  the  Kernochan  case  might  be  allowed  to  stand  as  reasonable 
and  practically  just. 

Property  Rights  in  Exchange  Quotations. — The  decision  in 
the  recent  case  of  the  Chicago  Board  of  Trade  v.  The  Christie  Grain 
and  Stock  Co.  (C.  C,  W.  D.  Mo..  1902),  116  Fed  944,  which  holds 
that  a  Board  of  Trade  has  property  rights  in  the  quotations  made  on 
its  exchange  and  gathered  through  the  agency  of  its  employes  seems 
sound.  In  Kiernan  v.  The  Manhattan  Quotation  Tel.  Co.  (1876)  50 
How.  Pr.  194,  a  press  agency  had  collected  financial  news  abroad  and 
cabled  it  to  New  York.  While  the  information  was  public  property 
in  Europe,  to  which  all  were  entitled,  the  Court  recognized  that  the 
labor  and  expense  of  collecting  and  transmitting  it  made  the  dis- 
patches in  which  it  was  conveyed  private  property.  If  the  holding 
were  otherwise,  no  one  could  prevent  the  publication  of  his  private 
dispatches,  if  they  related  to  public  events.  The  right  of  any  one  else 
to  i:aiher  the  same  information  in  Europe  and  forward  it  to  America 
in  the  same  way  was  conceded.  The  case  was  similar  to  that  of  the 
publisher  of  a  business  directory,  who,  it  was  held,  could  not  reprint 
the  names  and  addresses  given  in  a  rival  directory.  He  must  gather 
them  for  him-elf,  although  with  apparently  identical  results.  Kelly 
v.  Morris  (1866)  L.  R.,   I    Eq.  697. 

The  publication  of  such  news  may  or  may  not  make  it  public  prop- 
erty. This  depends  on  whether  such  publication  is  general  or  re- 
stricted. Mere  transmission  to  customers,  however  numerous,  does 
not  constitute  general  publication,  if  the  intent  was  otherwise.  In  the 
principal  case,  the  rules  of  the  Board  of  Trade  showed  a  clear  inten- 
tion to  restrict  publication.  In  the  Kiernan  case,  supra,  the  use  of 
the  European  financial  news,  during  the  first  thirty  minutes  after  its 
arrival  in  New  York  had  been  sold  by  the  press  agency  to  X,  who 
had  in  turn  sold  its  use  for  the  first  fifteen  minutes  to  the  plaintiff. 
The  latter  transmitted  it  to  its  customers  by  "manifold  slips  "  and 
telegrams.  Its  property  rights  in  it  were  upheld  on  the  ground  that 
there  had  been  only  restricted  publication.  Analogies  in  the  repre- 
sentations of  otherwise  unpublished  dramas  on  the  stage  and  in  the 
receipt  of  private  correspondence  suggest  themselves.  Palmer  v. 
DeWitt  (1872)47  N.  Y.  532;  Woolsey  v.  Judd  (1855)  4  L>uer  379. 
Equity   likewise   recognizes   property  rights   in  news   received   from 
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"tickers."     National  Tel.  News  Co.  v.   W.  U.  Tel  Co.  (U.    S.,  C.  C. 
A.,  1902),  Chicago  Legal  News  for  Nov.  1. 

The  plaintiffs  contention  in  the  principal  case  that  the  quotations 
of  the  Chicago  Board  of  Trade  are  su  affected  by  public  interest  that 
they  must  be  furnished  to  all  who  are  willing  to  comply  with  the  rules 
of  the  Board  was  properly  denied.  Met.  G.  &  S.  Exch.  v.  Chi.  Bd. 
ofT.  (1883)  15  Fed.  847;  Bryant  \.  Western  U.  T  Co.  (1883)  17  Fed. 
825.  But  see  note  to  latter,  and  N.  K  &  Chi.  G  &  S.  Exch.  v. 
Chi.  B.  of  T.  (1889)  127  111.  153.  Public  control  extends  only  to 
businesses  affected  by  public  interest.  This  was  not  such  a  business  ; 
for  this  corporation  enjoyed  no  more  protection  or  privilege  from  the 
State  than  any  other  citizen.  Wilson  v.  Com.  Tel.  Co.  (1888)  3  N. 
Y.  Supp.  633. 

The  most  satisfactory  remedy  open  to  the  owner  of  such  property, 
when  his  rights  have  been  violated,  is  in  equity.  If  the  owner  is  a 
grain  or  stock  exchange,  the  usual  preliminary  defense  is  the  assertion 
that  the  plaintiff  runs  a  "bucket-shop"  or  gambling  business  in  viola- 
tion of  law  and  that  this  deprives  him  of  all  rights  in  equity,  since  his 
own  hands  are  not  clean.  Even  if  the  plaintiff  admits  a  general  right 
in  the  public  to  his  quotations,  but  denies  them  to  the  defendant  on 
the  ground  that  the  latter  conducts  a  "bucket-shop,"  the  relevancy 
of  this  defense  appears  doubtful.  If  the  plaintiff  chooses  to  stand  on 
his  general  rights  in  private  property,  such  a  defense  would  be  de- 
feated by  the  rule  in  equity  that  only  misconduct  in  connection  with 
the  matter  in  litigation  is  relevant.  1  Pommeroy,  Equity  Jur.  §400. 
In  the  discussion  of  the  principal  case  this  point  may  be  omitted,  since 
the  mere  assertion  that  the  Chicago  Board  of  Trade  is  a  "bucket- 
shop  "  cannot  overcome  the  presumption  created  by  its  rules  against 
gambling,  and  by  the  vast  amount  of  unquestionably  legitimate 
business  transacted  on  its  floor.  But  the  testimony  as  to  the  alleged 
gambling,  which  was  given  in  the  somewhat  similar  case  of  the  Chi. 
Bd.  0/  T.  v.  O'Dcll  Com.  Co.  (1902)  115  Fed.  574,  should  make 
interesting  reading  for  those  charged  with  the  enforcement  of  law  in 
Illinois. 

The  Jurisdiction  of  Equity  Over  Criminal  Proceedings. — The 
fact  that  the  jurisdiction  of  a  court  of  equity  is  exclusively  civil  is  due 
partly  to  the  manner  of  its  establishment  and  in  part  to  the  complex- 
ion of  English  jurisprudence  at  the  time  when  the  early  chancellors 
first  began  to  issue  writs  under  the  great  seal  of  the  king  and  to  try 
causes.  To  the  Court  of  King's  Bench  the  king  had  already  allotted 
a  supreme  original  jurisdiction  formerly  exercised  by  the  aula  regis  or 
court  of  the  king.  Crompton  King's  Bench  and  Common  Pleas,  Int., 
p.  xxvii.  The  jurisdiction  of  a  court  of  equity  consisted  of  that  por- 
tion of  the  king's  prerogative  which  he  had  not  delegated  to  his  judges 
by  writ.  Langdell's  Summary  of  Equity  Pleading,  p.  28.  When, 
therefore,  a  court  of  equity  was  asked  to  enjoin  a  criminal  proceeding, 
it  was  confronted  with  a  peculiar  situation.  By  a  fiction  of  the  law 
the  king  was  deemed  to  be  so  much  a  party  to  a  criminal  cause  that  a 
non-suit  could  not  be  entered,  but  the  prosecutor  must  enter  a  nolle 
prosequi,  1  Bl.  Com.  269,  270.  It  was  but  natural  that  the  result 
should  be  reached  that  equity  would  not  interfere  where  the  petition 
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amounted  in  substance  to  a  prayer  that  the  king's  chancellor  frustrate 
the  operation  of  the  king's  justice.  It  is  true  that  at  one  time  in  the 
history  of  English  law  the  chancellors  were  vested  with  criminal  juris- 
diction. This,  however,  was  the  result  of  the  inability  or  actual  un- 
willingness of  the  magistrates  to  protect  against  the  oppression  of  the 
feudal  barons,  and  was  statutory  in  its  origin,  4  Hen.  VII.  c.  12 
sec.  2.     Spence  Equity  Jurisdiction,  Vol.  I.  p.  343  and  notes. 

So  in  the  great  majority  of  cases  it  has  been  held  that  a  court  of 
equity  would  not  enjoin  a  criminal  proceeding.  Kerr  v.  Corporation 
of  Preston  (1876)  L.  R.  6  Ch.  Div.  466;  Saull  v.  Browne  (1874) 
10  Chanc.  App.  64.  Crighton  v.  Dahmer  (1893)  70  Miss.  602; 
D .vis  v.  American  Society,  etc.  (1878)  75  N.  Y.  362.  It  remains  to 
consider  those  cases  in  which  a  court  of  equity  has  granted  an  injunc- 
tion, and,  if  possible,  to  reconcile  them  with  the  principles  above  re- 
ferred to.  In  the  early  case  of  Fork  v.  Pilkington  (1742)  2  Atkyns, 
302,  the  question  was  whether  the  defendant  had  a  right  of  fishery. 
After  bringing  his  bill,  the  plaintiff  had  defendant  indicted  for  the 
same  offense  alleged  to  have  been  committed  in  the  petition.  Chan- 
cellor Hardwicke  granted  an  order  on  a  motion  pendente  lite  to  re- 
strain the  relators.  It  will  be  seen  that  here  the  Court  of  Chancery 
was  acting  with  reference  to  parties  already  before  it  by  order  only  in 
relerence  to  a  criminal  proceeding  where  the  same  state  of  facts  were 
involved.  Lord  Hakdwicke  in  a  later  case,  Montague  v.  Dudman 
( 1 7 - 1 ),  2  Ves.  Sr. ,  396,  refused  to  follow  the  decision  rendered  nine 
years  before^  and,  following  the  general  rule,  denied  the  injunction. 

In  the  case  of  Manhattan  Iron  Works  v.  French,  (1882)  12  Abb. 
N.  C,  446,  the  plaintiff  sought  to  enjoin  arrests  under  a  Sunday  law 
pending  the  determination  of  its  constitutionality,  alleging  that  other- 
wise his  business  would  be  ruined  and  his  property  irreparably  dam- 
aged. The  court  granted  the  injunction.  There  was  no  question  of 
fact  involved  and  the  court  of  equity  was  not  called  upon  to  deter- 
mine the  guilt  or  innocence  of  a  party  to  a  criminal  proceeding. 
They  are  powerless  in  the  latter  event  to  convict  or  acquit,  and  will 
not  entertain  the  bill.  Davis  v.  Society,  supra.  In  accord  with  the 
case  of  Manhattan  Iron  Works  v.  French  are  Barlow  v.  Vestry, 
(1883)  48  Law  Times  Rep.  N.  S.  348,  and  Wood  v.  City  of 
Brooklyn  (1852)  14  Barb.  425. 

The  Federal  courts  have,  in  cases  where  property  was  only  inci- 
dentally affected,  refused  to  enjoin  prosecutions  and  left  the  peti- 
tioner to  his  legal  remedy.  Suess  v.  Noble  (1887)  31  Fed.  855; 
Helmsley  v.  Myers  (1891)  45  Fed.  283,  overruling  Bottling  Co.  v. 
Welch  (1890)42  Fed.  561;  Hackraderv.  Wadley  (1898)  172  U.  S. 
148.  In  a  recent  case  Davis  cV  Farnum  Mfg.  Co.  v.  Los  Angeles 
(1902)  115  Fed.  537,  complainant  filed  its  bill  to  enjoin  threatened 
criminal  prosecutions  under  a  city  ordinance  alleged  to  be  invalid. 
It  was  contended  that  inasmuch  as  property  rights  were  affected,  the 
court  should  interfere  by  injunction.  The  court,  however,  refused 
to  do  so,  saying  that  if  there  were  such  jurisdiction  as  that  for 
which  the  complainant  contended  there  would  be  presented  the 
remarkable  spectacle  of  courts  of  equity,  State  and  Federal,  exercising 
supervisory  power  over  a  not  inconsiderable  part  of  the  criminal  laws 
of  the  country.  This  objection  is  hardly  valid  for,  as  pointed  out  in 
Davis  v.  Society,  supra,  a  court  of  equity  cannot  try  an  issue  of  fact  as 
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to  the  guilt  or  innocence  of  a  man,  and  hence  its  jurisdiction  would 
be  limited  practically  to  the  determination  of  the  validity  of  penal 
statutes,  the  enforcement  of  which  work  irreparable  damage  to  prop- 
erty. The  fact  that  a  threatened  injury  to  property  amounts  also  to  a 
crime  does  not  prevent  courts  of  equity  from  enjoining  such  injury. 
Spinning  Co.  v.  Riley  (1868)  L.  R.  6  Eq.  551.  Historical  considera- 
tions aside,  there  would  seem  to  be  no  more  reason  for  refusing 
protection  to  property  when  the  injury  threatened  is  to  be  accom- 
plished by  criminal  prosecutions  under  an  invalid  statute.  Manhattan 
Iron  Works  v.  French,  supra.  Of  course  the  fact  that  property  rights 
are  only  incidentally  affected  is  not  sufficient.  Moses  v.  Mayor 
(1875)  52  Ala.  198.  The  petitioner 'must  make  out  a  clear  case  for 
equitable  jurisdiction  in  order  to  secure  relief.  Boloph  v.  Lyman,  (1896) 
6  App.  Div.  271. 

The  Right  to  Do  Business,  as  affected  by  Decisions  upon  the 
Right  to  Strike  — Two  recent  decisions  are  of  interest  affecting,  as 
they  do,  the  triple  relation  of  employer,  employee  and  outsider,  and 
the  broader  relation  of  the  trader,  his  business  and  the  competitor. 
Frank  v.  Herold  (N.J.  1902)  52  At.  152;  U.  S.  ex  rel.  Guaranty 
Trust  Co.  v.  Haggerty  (C.  C.  W.  Va.  1902)  116  Fed.  510. 

A  strike  case,  on  the  civil  side  of  the  court,  arises  in  one  of  two 
ways.  The  workmen,  together  with  officers  of  their  union,  who  may 
or  may  not  also  be  workmen,  threaten  their  employer  with  a  strike 
unless  he  discharges  a  certain  man.  If  he  does  discharge  him  the 
man  sues  the  persons  who  thus  caused  his  discharge.  This  was  the 
cas  in  Allen  v.  Flood  (1898)  A.  C.  1.  Or  if  he  keeps  the  man  despite 
the  threat,  and  the  threat  is  fulfilled,  or  if  for  any  other  cause  a  strike 
is  declared,  the  employer  sues  to  restrain  the  strikers  from  deterring 
other  workmen  from  taking  their  places,  or  from  driving  off  the  plain- 
tiff s  customers,  or  for  damages  for  such  things  having  been  done.  Of 
this  nature  are  Frank  v.  Herold  and  U.  S.  ex  rel.  v  Haggerty,  supra, 
and  also  Quinn  v.  Leatham  (1901)  A.  C.  495,  discussed  in  2  Colum- 
bia Law  Review  37. 

In  any  such  case  the  first  inquiry  is,  by  what  right  does  the  plain- 
tiff seek  redress  against  men  who  have  never  seen  him,  who  have  not 
slandered  him,  who  have  committed  no  trespass,  and  all  whose  deal- 
ings have  been  with  third  persons  only  ?  This  question  is  as  applicable 
to  the  cases  of  a  master  suing  for  loss  of  a  man  or  of  the  trader  suing 
for  loss  of  his  customers  as  it  is  to  the  case  of  a  servant  suing  for  loss 
of  a  master.  The  old  ideas  of  caste  in  business  life  evinced  by  such 
monuments  as  the  Statute  of  Laborers  have  disappeared  from  the 
legal  horizon.  For  that  very  reason  master  and  man,  being  now  upon 
the  same  level,  must  be  held  to  the  same  standards.  Powers,  J.,  in 
State  v.  Steivart  (1887)  59  Vt.  273  ;  Bowen,  L.  J.,  in  Mogul  S.  S. 
Co  v.  McGregor  (1889)  23  Q.  B.  D.  598.  As  the  buying  and  sell- 
ing of  goods  is  in  law  a  business  to  be  protected  from  malicious  blows 
dealt  it  Irom  the  outside  with  a  view  to  its  destruction  (see,  for  the 
latest  case,  Brown  v.  Jacobs Phar.  Co.  (Ga.  1902)  41  S.  E.  553),  so, 
also,  the  buying  and  selling  ot  labor  is  a  business  wherein  each  par- 
ticipant, be  he  master  or  man,  is  to  be  shielded  from  malicious  inter- 
lopers.    If  a  trading  combination  can  be  ruthlessly  forced  to  justify 
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interlerence  with  a  plaintiff  trader's  business  by  showing  the  motive 
with  which  it  acted,  as  in  Mogul  S.  S.  Co.  v.  McGregor  (1892)  A.  C. 
25,  a  combination  of  labor  should  make  no  protest,  when  asked  to 
justify  interference  with  A's  buying  B's  labor,  at  the  behest  of  either 
A  or  B.  In  all  these  cases,  inasmuch  as  no  contract  breach  is  in- 
duced, but  former  customers  are  induced  to  quit  accepting  the  plain- 
tiff's offer  to  sell,  former  masters  are  induced  to  revoke  offers  of  em- 
ployment, or  former  servants  are  forced  to  refuse  such  offers,  the  right 
violated  is  the  right  to  do  business,  to  occupy  the  field  of  trade  which 
the  plaintiff,  by  his  efforts  in  the  past,  has  acquired.  From  early 
times  this  right  has  been  recognized.  Garret  v.  Taylor  (1620)  Cro. 
Jac.  567;  Tarlelon  v.  McGawley  (1794)  1  Peake  N.  P.  205;  Lord 
Holt,  C.  ]..  in  Keeble  v.  Hickcringill  (1706)  as  reported  n  East  574 
n.  In  Spinning  Co.  v.  Riley  (1868)  L.  R.  6  Eq.  551,  a  boycott  strike 
case.  Malins,  V.  C. ,  held  that  it  was  a  properly  right,  and  since 
Walker  v.  Cronin  (1 871)  1C7  Mass.  555,  there  has  been  no  doubt  cast 
upon  the  proposition. 

If  a  combination  be  formed  to  violate  this  right  by  means  of  vio- 
lence, force  or  threats,  Lucke  v.  Clothing  Co.  (1893)  77  Md.  306;  U. 
S.  v.  Hagger/y,  supra;  the  plaintiff  will  be  relieved,  no  matter  what 
be  the  motives  actuating  the  defendants,  for  the  means  themselves  are 
unlawful. 

But  even  where  the  means  adopted  are  not  unlawful,  there  is 
nevertheless  an  invasion  of  the  plaintiff's  right  to  do  business,  which 
it  is  for  the  defendant  to  excuse  by  bringing  his  acts  within  one  of  the 
recognized  grounds  of  justification.  See  2  Columbia  Law  Review, 
37,  39.  If  the  justification  alleged  be  a  good  motive  it  must,  to  ex- 
cuse, involve  the  element  of  competition,  that  is,  of  the  building  up 
of  one's  own  business,  rather  than  the  destruction  of  another's.  In  the 
words  of  Bowen,  L.  J.,  in  the  Mogul S.  S.  Co.  case,  supra,  it  must  be 
a  "trade  motive,"  and  it  must  conform  to  the  test  of  Fry,  L.  J.,  in 
the  same  case,  viz.,  whether  the  loss  to  the  defendant  is  equaled  by  the 
plaintiff's  gain.  If  this  motive  be  justifiable,  then  it  matters  not  that 
the  trade  agreement  between  the  members  of  the  combinat'on  is  void 
as  a  monopoly.  Fry,  Bowen,  L.  JJ.,  and  Lord  Bramwell,  in  Mo- 
gul S.  S.  Co    v.  McGregor. 

This  question  of  "trade  motive,"  therefore,  is  one  of  fact.  Un- 
fortunately, most  of  the  American  cases  are  in  equity,  so  this  point 
does  not  come  out  clearly,  but  in  England,  where  such  actions  gener- 
ally come  on  at  law,  the  motive  is  always  left  to  the  jury.  Thus  in  (?«/>/« 
v.  Leathern,  supra,  as  reported  below,  Leathern  v.  Craig  (1899)  2  Ir. 
667,  Fitzgibbon,  L.  J.,  told  the  jury  "that  they  had  to  consider  whether 
the  intent  and  actions  of  the  defendants  went  beyond  the  limits  which 
would  not  be  actionable,  namely  securing  or  advancing  their  own  in- 
terests, or  those  of  their  trade,  by  reasonable  means,  including  lawful 
combination,  or  whether  their  acts,  as  proved,  were  intended  and  cal- 
culated to  injure  the  plaintiff  in  his  trade,  through  a  combination,  and 
with  a  common  purpose  to  prevent  the  free  action  of  his  servants  and 
customers  in  dealing  with  him  with  the  effect  of  actually  injuring  him, 
as  distinguished  from  acts  legitimately  done  to  secure  or  advance  their 
own  interests."  The  exceptions  to  these  instructions  brought  the  case 
before  the   Irish  Queen's  Bench  Division,  the  Irish  High  Court  of 
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Appeal,  and  finally  the  House  of  Lords.  In  like  words  Kennedy,  J., 
put  it  to  the  jury  in  Allen  v.  Flood,  reported  below  sub  nom.  Flood  v. 
Jackson  (1895)  2  Q.  B.  21,  and  so  did  Darling,  J.,  in  Huttly  v.  Sim- 
monds  (i8g8)  1  Q.  B.  181. 

Clearly,  if  the  purpose  be  merely  sentimental,  as  an  aversion  to 
handle  products  made  by  "child  .labor,"  Hopkins  v.  Oxley  Stave  Co. 
(1897)  83  Fed.,  912;  or  to  force  all  laborers  to  join  the  union,  Plant  v. 
Wood (iqoo)  176  Mass.,  492,  or  where  the  combination  is  of  traders, 
to  force  all  traders  into  it,  Jackson  v.  Stanfield  (1893)  137  Ind.,  592, 
or  to  force  one  into  dealing  exclusively  with  the  defendants,  Barr  v. 
Essex  Council (1894)  53  N.  J.,  Eq.  101;  Quinn  v.  Leathern,  supra,  the 
defendants  have  nothing  to  withstand  plaintiffs  recovery. 

A  novel  application  of  the  doctrine  of  justifiable  motive  was  made 
in  Nat.  Pro.  Assn.  v.  Cumming  (1902)  170  N.  Y.  315,  commented  on 
2  Columbia  Law  Review  400,  where  a  strike  because  of  the  employ- 
ment of  non-union  men  was  justified  by  Parker,  C.  J.,  on  the  ground 
that  as  the  fellow-servant  rule  in  torts  prevents  recovery  against  the 
master  for  the  negligence  of  a  fellow-employee,  and  the  union  in 
question  maintained  a  certain  standard  of  proficiency  in  the  particular 
line  of  work,  its  members  could  rightfully  insist  that  their  fellow-ser- 
vant conform  to  those  standards.  Even  if  this  be  sound  as  applied 
to  skilled  labor,  it  is  obvious  that  the  rule  of  Curran  v.  Galen  (1897) 
152  N.  Y.  ^  should  apply  to  cases  of  unskilled  labor. 


Covenant  Running  with  Water  Rights. — In  the  recent  case  of 
Jordan  v.  Indianapolis  Water  Co.  (Ind.  1902)  64  N.  E.  680,  it  was 
held  that  the  burden  of  a  covenant  to  pay  money  ran  with  a  lease  of 
water  privileges  for  a  term  of  years.  There  was  a  provision  in  the 
lease  that  it  should  not  be  assigned  without  the  consent  of  the  lessor. 
This  would  seem  to  indicate  that  the  right  granted  was  personal,  or 
in  gross,  rather  than  appurtenant  to  the  lessee's  land.  The  right  to 
take  water  is  generally  treated  as  an  easement  and  not  as  a  profit  a 
prendre,  Pace  v.  Wan/ (1855)  4  E.  &  B.  702.  In  England  an  ease- 
ment in  gross  is  held  to  be  a  mere  license  and  not  a  property  right, 
Rangely  v.  Midland  Ry.  (1868)  L.  R.  3  Ch.  310.  In  this  country 
while  it  is  spoken  of  as  a  property  right,  it  is  held  to  be  so  far  per- 
sonal as  to  be  neither  inheritable  nor  assignable,  Moore  v.  Cross 
(1873)  43  Ind.  30;  L.  &  N.  P.  Co.  v.  Koelle  (1882)  104  111.  455- 
Some  of  the  States,  however,  while  still  using  the  term  "  easement  " 
treat  the  right  to  take  water  as  a  profit  which  is  inheritable  and  as- 
signable ;  Goodrich  v.  Burhank  (1866)  12  Allen  459  ;  Poull  v.  Mockley 
(1873)  33  Wis.  482.  This  is  the  more  reasonable  view  under  modern 
conditions  of  society.  Treating  the  right  here  in  question  as  a  profit, 
it  would  be  possible  to  assign  it  and  to  create  an  estate  in  it,  Davis  v. 
Morgan  (1825)  4   B.  &  C.  8. 

The  covenant  in  question  was  to  pay  a  fixed  sum  as  "  rent"  for 
the  water  privilege  granted.  The  lessee  with  the  consent  of  the  lessor 
assigned  the  lease  to  the  defendant  and  the  present  action  was  to  re- 
cover certain  instalments  of  rent  which  had  come  due  since  the  assign- 
ment. A  covenant  to  run  with  the  land  must  touch  and  concern 
the  land   and  in  the  case  of  Grader  v.  Duncan  (1881)  79  Ind.  565,  it 
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was  held  that  a  covenant  to  pay  taxes  on  the  land  did  not  touch  and 
concern  the  land.  A  covenant  to  pay  money  would  not  usually  seem 
to  touch  and  concern  the  land.  Rent,  however,  is  an  exception  to 
this  rule,  but  it  is  said  there  cannot  be  a  rent  out  of  an  incorporeal 
hereditament  ;  Coke  on  Littleton,  47a.  This  objection  was  raised  in 
the  case  of  Bally  v.  Wells  (1769)  3  Wils.  25,  where  the  action  was 
against  the  assignee  of  the  lessee  of  tithes.  But  the  court  after  a  con- 
sideration of  Dean  &  Chapter  of  Windsor  v.  Gover  (1672)  2  Saund. 
302,  304  ;  Tippin  v.  Graver  (1661)  Sir  Th.  Ray,  18  ;  and  other  cases 
came  to  the  conclusion  that  a  covenant  to  pay  rent  for  a  lease  of  an 
incorporeal  interest  was  binding  on  the  assignee. 

American  courts  generally  hold  that  covenants  may  run  with  in- 
corporeal as  well  as  corporeal  interests.  Lydick  v.  B.  &?.  0.  R.  Co. 
(1880)  17  W.  Va.  427,  439;  Morsev.  Aldrich  (1837)  19  Pick.  449. 
In  Raby  v.  Reeves  (1893)  112  N.  C.  688,  it  was  held  that  the  benefit  of 
a  covenant  to  pay  a  sum  of  money  in  compensation  for  the  grant  of 
an  easement,  would  run  with  the  servient  tenement,  and  in  Van 
Rensselaer  v.  Read  (1863)  26  N.  Y.  558,  the  court  said  at  p.  577  : 
"It  is  a  settled  proposition,  therefore,  that  covenants  may  run  with 
incorporeal  as  well  as  with  corporeal  heraditaments." 

The  burden  of  a  covenant,  however,  will  not  be  imposed  on  an 
assignee  unless  there  be  privity  of  estate  between  the  plaintiff  and  the 
defendant.  Privity  of  estate  is  generally  held  to  designate  the  rela- 
tion between  the  owner  of  the  reversion  and  the  owner  of  the  term. 
In  some  jurisdictions,  of  which  Indiana  is  one,  privity  of  estate  is 
held  also  to  include  the  relation  between  the  owner  of  the  dominant 
tenement  and  the  owner  of  the  servient  tenement  ;  Savage  v.  Mason 
(1849)  3  Cush.  500;  Fitch  v.  fohnson  (1882)  104  III.  in,  121  ; 
Conduitt  v.  Ross  (1885)  1C2  Ind.  166.  But  no  case  can  be  found  in 
this  country  in  which  it  has  been  held  that  the  relation  of  privity  ex- 
isted when  there  was  no  dominant  tenement.  In  Milne  v.  Branch 
(1816)  5  M.  &  S.  411,  it  was  held  that  the  Statute  32  Henry  VIII. 
did  not  apply  to  the  case  of  an  incorporeal  hereditament,  because 
there  was  no  reversion  and  no  term  ;  but  in  Ireland  the  opposite  re- 
sult was  reached  ;  Egremont  v.  Keene  (1837)  2  Jones  Ir.  Eq.  307. 
Now,  what  is  really  meant  by  privity  of  estate  is  that  both  parties  have 
an  interest  in  the  same  piece  of  land.  Thus  a  tenant  for  years  and 
his  landlord  have  interests  in  the  same  land.  In  like  manner  the 
owner  of  an  easement  or  a  profit  and  the  owner  of  the  servient  estate 
have  interests  in  the  same  land.  It  would  seem  to  be  immaterial, 
therefore,  whether  or  not  there  be  anv  dominant  estate,  and  for  that 
reason  the  decision  in  the  principal  case  follows  necessarily  from  the 
earlier  case  of  Conduitt  v.  Ross,  supra. 

All  this,  however,  is  assuming,  as  the  court  did,  that  the  right  here 
granted  was  a  profit  and  not  a  mere  license.  A  simpler  solution  and 
one  probably  more  in  accordance  with  the  real  intention  of  the  par- 
ties would  be  to  treat  the  instrument  in  question  as  a  contract  only 
and  not  in  any  wav  as  a  grant  of  a  property  right.  Wheclock  v.  Thayer 
(1834)  16  Pick.  68 
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Admiralty — Duty  of  Master  to  Injured  Seaman.  A  sea- 
man in  the  course  of  his  service  broke  his  leg  at  sea,  at  a  time  when, 
had  the  ship  put  into  the  nearest  port,  it  would  have  been  delayed  four  or 
five  weeks.  There  was  no  surgeon  or  anyone  else  experienced  in  the  care 
of  such  cases  on  board.  Held,  it  was  the  master's  duty  to  put  into  the 
nearest  port.      The  Iroquois  (D.  C,  D.  of  Cal. ,  1902)  1 13  Fed.  964. 

Congress  early  passed  an  act  compelling  ships  to  carry  suitable  medicine- 
chests,  (1  Stats,  at  Larg.  134),  and  a  similar  statute  exists  in  England.  7  & 
8  Vict.  c.  12.  Though  Story,  J.,  in  Harden  v.  Gordon  (1823)  Fed.  Cas. 
No.  6047,  declared  that  the  statute  made  no  change  in  the  law,  the  idea 
soon  obtained  that  it  limited  the  master's  duty,  so  that,  if  a  physician's  serv- 
ices were  necessary,  the  seaman's  wages  must  bear  the  cost.  Holmes  v. 
Hutchinson  (1833)  Fed.  Cas.  No.  6639;  Pray  v.  Slinson  (1842)  21  Me.  402. 
But  later  cases  have  reverted  to  the  view  of  Story,  J.,  and  the  question  has 
come  to  be  one  of  the  reasonableness  of  the  master's  course.  In  accord 
with  the  principal  case  are  Whitney  v.  Olsen  (1901)  108  Fed.  292;  Brown 
v.Overton  (1859)  Fed.  Cas.  No.  2024.  Contra  are  The  Chandos  (1880) 
4  Fed.  645,  and  Peterson  v.  Swan  (N.  Y.  1886)  21  J.  &  S.  151.  See  also 
for  different  aspects  of  the  subject,  Scarffv.  Metcalf  (1887)  107  N.  Y.  211  ; 
The  Atlantic  (1849)  Fed.  Cas.  No.  620. 

Bankruptcy — Lunatics.  A  lunatic  by  his  committee  filed  a  petition  to 
be  adjudicated  a  bankrupt.  Held,  the  court  had  no  jurisdiction  to  enter- 
tain the  petition.  In  the  matter  of  Eisenberg,  (D.  C,  S.  D.  N.  Y.  1902) 
N.  Y.  Law  Journal,  Sept.  29,  1902. 

There  is  little  if  any  authority  on  the  subject.  Lord  Eldon,  in  an  anony- 
mous case  in  13  Ves.  Jr.  590,  is  reported  to  have  said  that  lunacy  was  no 
defence  to  a  commission  of  bankruptcy.  In  the  case  of  In  re  Farnham  (a 
Lunatic)  [1895]  2  Ch.  799,  the  three  judges  who  delivered  opinions  expressly 
left  the  question  open  and  evidently  considered  it  as  one  of  great  doubt.  In 
Ex  Parte  Stamp  (1846)  1  De  Gex,  Bankruptcy  Cases,  345,  In  Re 
Marvin  (1871)  1  Dillon  C.  C.  Rep.  178,  and  In  Re  Funk  (1900)  4 
Am.  Bank.  Rep.  96,  the  courts  held  that  a  lunatic  cannot  commit  an  act 
of  bankruptcy  and  a  petition  will  not  be  entertained  against  him.  In  none  of 
these  cases  is  the  question  of  voluntary  bankruptcy  decided  and  in  one  it  is 
expressly  left  open.  The  decision  of  the  principal  case  is  based  on  the  sec- 
tions of  the  Bankruptcy  Act  and  seems  unassailable  on  any  principle  of  statu- 
tory construction.  The  court  finds  that  the  case  is  not  specifically  provided 
for  and  is  by  implication  excluded  from  the  provisions  of  the  Act. 

Constitutional  Law— Direct  Taxes— War  Revenue  Act  of 
1898.  Held,  a  tax  on  sales  of  shares  of  corporate  stock  is  a  tax  on  a  busi- 
ness transaction  and  not  a  "  direct "  tax.  U.  S.  v.  Thomas  (C.  C,  S.  D.  of 
N.  Y.  1902)  115  Fed.  207. 

This  tax  is  contingent  on  the  sale  of  the  property.  If  the  property  is  un- 
sold, it  bears  no  direct  burden  in  connection  with  the  tax.  Hence,  it  is  a 
tax  on  a  business  transaction  rather  than  on  property.  Confusion  has  been 
caused  by  expressions  in  decisions  involving  other  questions,  in  which  the 
United  States  Supreme  Court  has  held  that  a  tax  on  a  bill  of  lading  was  a 
tax  on  the  goods,  where  they  were  to  be  shipped  from  a  point  within  to  a 
point  without  the  State,  Almy  v.  California  (i860)  24  How.  169,  174  ;  and 
where  goods  were  to  be  exported,  Fairbanks  v.  U.  S.  (1900)  181  U.  S.  283  ; 
and  in  other  cases  dealing  with  the  powers  of  Congress  to  tax  exports  or  of 
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the  States  to  tax  interstate  commerce.  These  cases  are  not  analogous. 
Those  expressions  in  them  which  indicate  that  such  taxes  are  on  property 
mean  that  the  burden  falls  sufficiently  upon  the  property  to  prevent  its  free- 
dom of  movement  in  interstate  commerce  or  in  export.  What  is  really 
determined  is  that  the  taxes  in  question  were  upon  interstate  commerce  or 
on  exports,  not  that  they  were  on  property  in  the  sense  for  which  the 
defendant  contended  here. 

Constitutional  Law— State  Regulation  of  Foreign  Commerce 
— Police  Power.  A  law  of  Louisiana  empowered  the  State  board  of 
health  to  exclude  healthy  persons  from  entering  diseased  localities,  whether 
such  persons  came  from  within  or  without  the  State.  Under  authority 
thereof  immigrants  from  France  were  prevented  from  landing  at  New  Or- 
leans. Held,  the  act  was  constitutional  as  being  within  the  police  power  of 
the  State.  Compagnie  Francaise  v.  Louisiana  State  Board  of  Health 
(1902)  186  U.  S.  380. 

Thedecision  illustrates  the  widediscretion  allowed  the  States,  even  though 
a  federal  province  incidentally  is  invaded,  where  the  act  is  plainly  a  bona 
fide  provision  for  the  public  welfare.  The  reasonableness  of  such  a  statute 
is  always  an  element  in  considering  whether  there  is  a  legitimate  exercise  of 
the  police  power.  Lake  Shore  R.  Co.  v.  Ohio  (1898)  173  U.  S.  285,  301. 
In  view  of  the  fact  that  the  reasonableness — whether  the  enactment  goes 
beyond  the  necessities  of  the  case — is  a  question  for  the  courts,  Railroad 
Co.  v.  Husen  (1877)  95  U.  S.  465,  473,  it  is  not  surprising  to  find  that  the 
court  is  not  unanimous  in  its  conclusion. 

Constitutional  Law — Territorial  Application  of  Treaty  as 
a  Judicial  Question.  Plaintiff  sought  to  escape  a  tax  on  imports  by 
bringing  himself  within  the  provisions  of  a  reciprocity  treaty  between 
France  and  the  United  States.  The  imports  were  from  Algeria.  Evidence 
was  introduced  to  show  on  the  one  hand  that  the  State  Department  did 
not  consider  Algeria  a  part  of  France,  while,  on  the  other  hand,  French 
officials  said  it  was.  Held,  whether  the  treaty  applied  to  Algeria  was  a  judi- 
cial and  not  a  political  question,  that  it  was  to  be  settled  by  the  laws  of 
France,  and  therefore  the  plaintiff  was  within  its  provisions.  Tartar  Chem- 
ical Co.  v.  United  States  (C.  C.  S.  D.  of  N.  Y.  1902)  116  Fed.  726. 

The  effect  of  the  decision  is  to  thrust  upon  the  State  Department  a 
treaty  which  it  says  it  did  not  intend  to  make.  It  seems  to  conflict  with 
Foster  v.  Neilson  (1829)2  Pet.  253;  Garcia  v.  Lee  (1838)  12  Pet.  511; 
Williams  v.  Ins.  Co.  (1839)  13  Pet.  415;  and  In  re  Cooper  (1892)  143  U. 
S.  472.  In  the  first  of  these  cases,  grants  had  been  made  by  Spain  of  land 
in  the  territory  of  Louisiana,  after  the  cession  to  France  by  the  treaty 
of  St.  Ildefonso.  If  the  Spanish  opinion  as  to  boundaries  had  been 
upheld,  the  grant  would  have  been  valid,  but  the  court  expressly  refused 
to  go  into  the  question  on  the  ground  that  it  was  political. 

Contracts — Accord  and  Satisfaction.  An  award  in  a  controversy 
as  to  a  contract  to  sell  real  estate,  ordered  that  the  grantor  should  execute 
a  warranty  deed.  The  grantor  refused  to  execute  anything  but  a  quit- 
claim deed,  which  he  left  on  deposit  for  the  grantee  to  take.  Being  unable 
to  consult  the  grantor,  the  grantee  took  the  deed  from  the  depositary  under 
protest.  Held,  the  grantee  should  be  deemed  to  have  taken  the  deed  in 
full  satisfaction  of  the  contract.  Porter  v.  Cook  (Wis.  1902)  89  N.  W.  823. 
An  accord  and  satisfaction  requires  an  offer  of  something  by  one  party 
as  in  full  performance  of  his  obligation,  and  an  acceptance  of  the  offer  and 
receipt  of  the  property  by  the  other.  The  ascertainment  of  the  true  agree- 
ment of  the  parties  is  often  a  difficult  question  of  fact;  but  if  it  appears,  as 
in  this  case,  that  the  offer  is  unequivocally  conditioned  on  a  discharge  of 
the  original  obligation,  receipt  of  the  thing  offered  is  necessarily  conclusive 
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evidence  of  agreement  to  the  condition  and  satisfaction  of  the  contract. 
McGlynn  v.  Billings  (1844)  16  Vt.  329;  Fuller  v.  Kemp  (1893)  138  N. 
Y.  231;  Perin  v.  Cathcart  (la.  1902)  89  N.  W.  12. 

Contracts— Conflict  of  Laws— Illegality  under  Law  of  Place 
OF  Performance.  The  defendant  contracted  with  the  plaintiff  in  New 
York  for  the  carriage  of  four  loads  of  laborers  from  the  Barbadoes  to 
Colon.  After  two  loads  had  been  carried  the  Barbadoes  government  pro- 
hibited the  exportation  of  laborers.  Held,  the  defendant  was  not  excused 
from  furnishing  laborers  for  the  remaining  trips.  Tweedie  Trading  Co.  v. 
James  P.  McDonald  Co.  (D.  C.  S.  D.  of  N.  Y.  1902)   1 14  Fed.  985. 

The  decision  is  supported  by  the  English  authorities.  Blight  v.  Page 
(1801)  3  B.&  P.  295  (a);  Sjoerds  v.  Luscombe  (1812)  16  East,  201.  But 
these  cases  seem  anomalous.  If  the  law  of  the  place  of  contract  governed, 
illegality  under  the  foreign  law,  it  is  true,  would  be  no  excuse.  Jacobs  v. 
Credit  Lyonnais  (1884)  12  Q.  B.  D.  589.  But  "the  essential  validity  of  a 
contract  is  governed  by  the  law  with  a  view  to  which  the  contract  was 
made,  and  this,  in  matters  of  performance,  is  the  law  of  the  place  of  per- 
formance."  Moore's  Am.  note,  Dicey  on  Conflict  of  Laws,  p.  580.  A 
change  in  the  law  of  the  place  of  performance  should  therefore  excuse, 
just  as,  when  the  law  of  the  place  of  contracting  governs,  a  change  in  that 
law  excuses,  the  parties  being  considered  as  contracting  with  a  view  to  the 
existing  law.  Baily  v.  De  Crespigny  (1869)  L.  R.  4  Q.  B.  180;  Cordes  v. 
Miller  (1878)  39  Mich.  581.  The  case  is  not  one  of  impossibility  on 
account  of  fact,  but  of  illegality;  for  the  foreign  law,  when  proved,  is  no 
longer  a  question  of  fact,  but  the  law  of  the  case.  Scrimshire  v. 
Scrimshire  (1752)  2  Hagg.  395,408,  416;  and  Lord  STOWELL  in  Dalrymple 
v.  Dalrymple  (181 1)  2  Hagg.  54,  58,  59. 

Contracts— Public  Policy— Securing  Nomination  for  Office. 
The  plaintiff  agreed  to  use  the  influence  of  his  newspaper  to  secure  the 
defendant's  nomination  for  a  political  office.  Held,  the  contract  was  void, 
as  against  public  policy.     Livingston  v.  Page  (Vt.  1902)  52  Atl.  965. 

It  has  been  held  that  any  contract  by  which  the  vote  of  a  citizen  is 
bought,  Nichols  v.  Mudgett  (i860)  32  Vt.  546,  or  one's  influence  to  secure 
another's  nomination  is  procured,  Liness  v.  Hesing  (1867)  44  111.  113,  or 
which  contemplates  the  use  of  improper  influence  upon  the  voter,  Stras- 
berger  v.  Burk  (Md.1874)  22  Am.  L.  Reg.  607,  is  void.  But  an  agreement 
to  pay  for  open  advocacy  of  the  election  of  a  candidate,  Murphy ■  v.  English 
(N.  Y.  1883)  64  How.  Pr.  362,  or  for  legitimate  political  work,  Sizer  v. 
Daniels  (1873)  66  Barb.  426,  is  valid.  By  the  New  York  penal  code,  any 
one  who  solicits  money  or  other  property  from  a  candidate  as  a  considera- 
tion for  a  newspaper  or  other  publication  supporting  a  candidate  for  an 
elective  office,  is  guilty  of  a  misdemeanor.     §  41  bb. 

Contracts— Savings  Banks — Payment  to  Holder  of  Deposit 
BOOK.  A  stipulation  in  a  contract  between  a  depositor  and  a  savings 
bank  provided  that,  "  the  institution  will  not  be  responsible  for  loss  sus- 
tained when  the  depositor  has  not  given  notice  of  his  book  being  stolen  or 
lost,  if  such  book  be  paid  in  whole  or  in  part  on  presentment."  The  bank 
paid  a  person  who  had  stolen  the  deposit  book  and  represented  himself  to 
be  the  depositor,  but  it  made  no  special  inquiries  and  did  not  attempt  to 
compare  the  thief's  signature  with  the  depositor's  Held,  the  bank 
was  not  protected  by  the  stipulation,  as  it  had  been  negligent  in  making 
the  payment,  and  particularly  in  not  having  the  depositor's  signature  at 
hand  for  comparison.  Ladd  v.  Augusta  Savings  Bank  (Me.  1902)  52 
Atl.  1012. 

It  is  well   settled  that  a  stipulation   of   the  above  character  does  not 
relieve  the  bank  from  liability  for  negligence.  Kummel  v.  Bank  (1891)  127 
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N.  Y.  488.  The  novelty  of  the  present  case  lies  in  the  suggestion  that  a 
failure  to  compare  signatures  is  negligence.  Gifford  v.  Bank  (1890)  63 
Vt.  108,  requiring  no  inquiry  except  where  there  are  suspicious  circum- 
stances, is  contra;  but  failure  to  make  some  attempt  to  identify  the  holder 
of  the  deposit  book  or  examine  and  compare  his  signature  is  at  least  some 
evidence  of  negligence.  Brown  v.  Bank  (1893)  67  N.  H.  549.  It  is 
sometimes  said  that  the  whole  question  of  what  is  reasonable  care  is  for 
the  jury.    Wegner  v.  Bank  ( 1 890)  76  Wis.  242. 

Criminal  Law — Double  Jeopardy.  In  a  prosecution  for  assault 
with  intent  to  kill,  the  defendent  offered  evidence  of  a  previous  conviction  of 
battery  for  the  same  attack  on  the  same  person.  Held,  exclusion  was 
error;  for  the  conviction  of  battery  was  conviction  of  the  included  assault, 
and  as  this  assault  was  also  an  included  offense  in  the  assault  with  intent  to 
kill,  trial  on  the  second  indictment  would  put  the  defendant  in  double 
jeopardy.    People  v.  McDaniels  (Cal.  1902)  69  Pac.  1006. 

There  is  double  jeopardy  where  the  evidence,  sufficient  to  support 
one  indictment,  would  be  sufficient  to  procure  conviction  of  the 
offense  charged  in  the  other  or  of  a  lesser  offense  included 
therein.  1  Bish.  Crim.  Law,  §§  1051,  1054;  Note  in  58  Am.  Dec. 
533  ft;  Fox  v.  State  (1888)  50  Ark.  528;  State  v.  Mikesell  (1886) 
70  la.  176.  But  the  difference  in  the  offenses  charged  on  the  face  of  the 
indictments  has  sometimes  led  courts  to  ignore  the  double  jeopardy  as  to 
an  identical  included  offense.  Stale  v.  Caddy  (So.  Dak.  1901)  87  N.  W. 
927.  Double  jeopardy  as  to  an  included  offense  has  also  resulted  from  the 
anomalous  doctrine  in  some  jurisdictions  that  a  misdemeanor  is  merged  in  an 
including  felony,  and  that  prosecution  for  the  lesser  included  offense  is  no 
bar  to  prosecution  for  the  felony — a  doctrine  that  seems  to  have  grown  out 
of  a  misapplication  of  the  common  law  rule  that  on  a  trial  for  a  felony 
there  could  be  no  conviction  of  an  included  misdemeanor.  State  v.  Hat- 
tabough  (1879)  66  Ind.  223.  The  well  established  rule  that  prosecution 
on  an  assault  which  afterwards  results  in  death  is  no  bar  to  a  prosecution  for 
the  higher  offense  seems  also  to  involve  double  jeopardy  as  to  an  included 
offense.     Reg.  v.  Morris  (1867)  10  Cox  C.  C.  480. 

Criminal  Law. — Conviction  after  Acquittal  of  Joint  Defend- 
ant. Three  were  indicted  for  conspiracy.  A.  pleaded  guilty.  Held, 
after  acquittal  of  the  two  others,  that  A's  plea  could  not  be  followed  by 
judgment.     Rex  v.  Plummer  (1902)  2  K.  B.  339. 

Three  were  indicted  for  riot  and  demanded  separate  trials.  A.  was  con- 
victed. Held,  after  acquittal  of  the  two  others,  that  judgment  upon  the 
verdict  should  be  pronounced  against  A.  Simmons  v.  Territory  (Okl.1902) 
69  Pac.  787. 

The  two  cases  are  not  inconsistent.  In  the  former  the  plea  of  guilty  did 
not  make  the  trial  any  the  less  a  joint  one.  The  rule  that,  where  several  are 
indicted  and  tried  together  for  a  crime  the  essence  of  which  is  their  com- 
bined action  all  must  be  convicted  or  acquitted,  was  correctly  applied.  It 
is  interesting  to  note,  however,  that  exactly  the  same  question  was 
presented  in  Reg.  v.  Gallagher  (1875)  13  Cox  C.  C.  61,  but  the  Court 
of  Criminal  Appeal  sustained  a  conviction  without  noticing  it.  In  the 
Oklahoma  case  the  rule  was  applied  that  reasons  in  arrest  of  judgment 
must  be  found  in  the  record.  It  is  evident  that  the  indictment,  though 
joint,  may  logically  be  considered  as  belonging  separately  to  each  record 
when  the  trials  are  entirely  distinct,  as  though  there  were  three  similar 
indictments.  The  court  reached  the  same  result  through  the  view  that  the 
indictment  was  not  part  of  the  record  at  all  in  case  of  a  separate  trial. 

Equity— Injunctions— Laches.  The  defendant  built  houses  so  that 
they  projected  several  feet  into  a  highway.  The  plaintiff  after  the  comple- 
tion of  the  buildings  applied  for  a  mandatory  injunction  to  have  the  build- 
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ings  removed  on  the  ground  that  they  interfered  with  his  easements  in  the 
highway  in  regard  to  an  adjoining  lot.  Held,  the  plaintiff  was  not  estopped 
to  demand  this  relief  by  waiting  until  the  buildings  were  completed  before 
objecting.     Ackerman  v.   True  (1902)  71  App.  Div.  143. 

The  question  is,  will  the  court  grant  the  remedy  where  the  plaintiff  has 
not  been  prompt  in  demanding  relief,  rather  than  whether  the  plaintiff  is 
estopped  to  demand  it.  The  general  rule  is  that  when  the  plaintiff  stands  by 
and  allows  the  defendant  to  make  large  expenditures  and  does  not  object, 
the  injunction  will  not  be  granted.  City  of Logansport  v.  Uhl  (1884)  99 
Ind.  531.  But  an  injunction  will  issue  where  objections  have  been  made 
to  the  defendant  while  the  building  was  being  constructed.  Linzee  v. 
Mixer  ( 1 869)  101  Mass.  512;  Lonsdale  Co.  v.  Woonsocket  (1899)  21  R. 
I.  498.  Where  a  public  right  is  being  enforced,  the  injunction  will  be 
granted  though  no  objection  is  made  before  the  building  is  completed. 
Attorney  General  v.  Algonquin  Club  (1891)  153  Mass.  447;  Missouri  v. 
Illinois  (190 1)  180  U.  S.  208.  The  principal  case,  if  all  the  facts  are 
stated,  seems  to  go  farther  than  most  of  the  decisions.  See  also  Barney  v. 
Rapid  Transit  Com.  (1902)  38  Misc.  549. 

Equity — Injunction— Strikes — Right  of  Action.  The  defendants, 
who  were  not  employees  of  the  plaintiffs,  conspired  to  induce  the  plain- 
tiffs' servants  to  strike,  and  to  prevent  others  from  taking  their  places,  by 
picketing.  The  plaintiffs'  servants  were  not  bound  to  the  plaintiffs  by 
contract.  Held,  the  defendants  were  inflicting  a  wrong  on  the  plain- 
tiffs which  equity  would  enjoin.    Frank  v.  Herold  (N.  J.  1902)  52  Atl. 

I52'  . 

The  defendants,  non-residents,  conspired   to  effect  a  strike   within  a 

certain  locality  and  to  prevent,  by  intimidation,  other  laborers  from  taking 

the  places  of  the  strikers.     The  plaintiff  was  mortgagee  of  the  property 

affected  by  the  strike.     Held,  the  defendants  would  be  enjoined.     United 

States  ex  rel.  Guaranty  Trust  Co.  v.  Haggerty  (C.  C.  D.  of  W.  Va.  1902) 

116  Fed.  510.     See  Notes,  p.  552. 

Equity — Jurisdiction  over  Criminal  Proceedings.  Complainant 
sought  to  enjoin  criminal  proceedings  under  a  statute,  alleged  to  be  un- 
constitutional, on  the  ground  that  it  injured  him  in  his  property.  Held,  a 
court  of  equity  has  no  jurisdiction  to  enjoin  criminal  proceedings.  Davis 
&*  Far  num.  Mfg.  Co.  v.  Los  Angeles  (C.  C.  S.  D.  Cal.  1902)  115  Fed. 
537.    See  Notes,  p.  550. 

Equity — Property— Exchange  Quotations.  Held,  the  Chicago 
Board  of  Trade  has  a  property  right  in  the  quotations  made  on  its  ex- 
change by  the  transactions  of  its  members  and  gathered  through  the 
agency  of  its  employees.  In  the  absence  of  legislation,  the  court  cannot 
declare  these  quotations  to  be  so  affected  by  public  interest  that  their  distri- 
bution is  under  public  control.  Since  the  rules  of  the  exchange  forbid 
gambling  and  a  vast  amount  of  legitimate  business  is  done,  the  fact  that 
gambling  may  occur  will  not  prevent  the  entrance  of  the  plaintiff  into  a 
court  of  equity  in  order  to  protect  this  property  right.  Chicago  Board  of 
Trade  v.  Christie  Grain  and  Stock  Co.  (C.  C,  W.  D.  Mo.  1902)  116 
Fed.  944.    See  Notes,  p.  549. 

Equity — Trusts — Accounting— Parties.  Testator  devised  property 
in  trust  for  his  daughter  during  her  life,  and  upon  her  death  to  her  chil- 
dren, and,  if  she  left  no  descendants  surviving,  then  to  his  next  of  kin. 
The  trustee,  at  the  instance  of  the  daughter,  allowed  her  to  manage  and 
waste  the  property  and  finally  transferred  it  to  her,  taking  a  release  exe- 
cuted by  her  and  her  children.  Thereafter  the  daughter  was  substituted 
as  trustee  under  the  will  and  sued  for  an  accounting  by  the  former  trustee. 
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Held,  as  she  had  taken  part  in  the  breaches  of  trust,  it  would  be  inequitable 
to  make  defendant  account  to  her  even  for  the  benefit  of  a  contingent 
remainderman.      Woodbridge  v.  Bockes  (1902)  170  N.  Y.  596. 

Though  the  plaintiff  sued  merely  as  trustee,  she  was  properly  barred 
from  maintaining  any  action  on  behalf  of  herself  or  her  children,  by  reason 
of  her  own  maladministration  and  the  release  to  the  trustee.  Brice  v. 
Stokes  (\Zo^)  u^Ves.  Jr.  319.  The  contingent  remainderman,  however, 
although  not  expressly  a  cestui  under  the  will,  was  the  beneficiary  of  an  im- 
plied trust  to  keep  the  fund  intact  during  the  continuance  of  the  particular 
estate  and  had  a  right  to  an  accounting.  Sherman  v.  Parish  (1873)  53 
N.  Y.  483,  493.  The  trustee  was  not  precluded  from  suing  in  his  behalf 
by  her  own  misconduct.  Wetmore  v.  Porter  (1883)  92  N.  Y.  76.  Any 
hardship  to  the  defendant,  it  seems,  could  have  been  prevented  by  ordering 
the  remainderman  to  be  brought  in  as  a  party  defendant  under  Code  Civ. 
Proc.  I  452,  and  making  a  final  settlement  of  the  matter  in  the  pending 
action,  according  to  the  usual  equitable  rule.  Sherman  v.  Parish,  ubi 
supra.  The  dissenting  opinion  of  Bartlett,  J.,  therefore  appears 
preferable. 

Evidence— Admissions  of  Former  Occupant  of  Land.  In  eject- 
ment for  part  of  a  parcel  of  land,  where  the  defence  was  adverse  posses- 
sion, it  appeared  that  the  defendant,  being  in  possession,  had  orally  con- 
tracted with  one  W.  to  sell  him  the  whole  parcel  and  had  let  him  into 
possession.  After  W's  death  the  defendant  reentered.  Held,  state- 
ments made  by  W.,  while  in  possession,  that  he  did  not  claim  the  part  now 
in  litigation,  were  admissible  in  evidence  against  the  defendant.  Walsh  v. 
Wheelwright^^..  1902)  52  At.  649. 

Whether  W.  was  tenant  at  will  or  licensee,  he  was  not  the  defendant's 
predecessor  in  title.  Yet  some  courts,  following  a  suggestion  in  1  Greenl. 
Ev.  §  109,  hold  that  such  statements,  made  by  a  tenant,  are  admissible  as 
part  of  the  res  gestae.  Rankin  v.  Tenbrook  (Pa.  1837)  6  Watts  388; 
Marcy  v.  Stone  (1851)  8  Cush.  4.  On  this  manifestly  erroneous 
theory  it  should  make  no  difference  whether  or  not  the  declarant 
is  dead  at  the  time  of  trial,  yet  it  has  been  held  that,  if  he  is 
alive,  evidence  of  such  statements  is  inadmissible.  Currier  v.  Gale 
(i860)  14  Gray  504.  Furthermore,  such  declarations  by  a  life  ten- 
ant are  not  admitted  to  prejudice  the  cause  of  a  remainderman,  Hill  v. 
Roderick  (Pa.  1842)  4  W.  &  S.  221,  or  to  show  a  change  in  the  landlord's 
title.  Bell  v.  Adams  (1879)  81  N.  C,  118.  The  sounder  rule  excludes  all 
such  declarations  by  a  tenant  or  licensee.  Papetidick  v.  Bridgwater 
(1855)  5  E.  &  B.  166;  and  see  Hendricks  v.  Mc Daniel  (1887)  80  Ga.  102. 

Quasi  Contracts— Payment  by  Mistake— Forged  Bills  of  Lading. 
A  draft,  with  forged  bills  of  lading  attached,  was  directed  to  the  plaintiff 
to  pay  and  charge  to  account  of  certain  flaxseed.  Plaintiff  accepted 
"  against  indorsed  bills  of  lading  "  and  paid  the  draft  to  the  defendant,  a 
holder  for  value,  before  the  forgery  was  discovered.  Held,  the  acceptance 
being  conditional  on  the  delivery  of  genuine  bills  of  lading,  the  plaintiff 
could  recover.  Guaranty  Trust  Co.  v.  Grotrian  (C.  C.  A.  2nd  Circ.  1902) 
114  Fed.  433. 

The  case  is  to  be  distinguished  from  Hoffman  v.  Bank  (1870)  12 
Wall  181.  In  that  case  the  drawee  had  accepted  the  draft  unconditionally, 
and  the  forged  bills  of  lading  were  not  referred  to  in  the  body  of  the  instru- 
ment or  in  the  acceptance.  The  court  held  the  acceptor  could  not  recover, 
since  the  payment  by  him  to  the  payee  had  been  a  payment  in  discharge  of 
his  legal  obligation  as  acceptor  and  not  a  payment  by  mistake.  But  in  the 
principal  case  the  drawees  qualified  their  acceptance  and  paid  the  money  on 
the  new  conditional  contract  created  by  their  acceptance  and  consented  to 
by  the  defendant.  Therefore  the  case  falls  within  the  rule  that  money  paid 
under  a  mistake  of  fact  may  be  recovered. 
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Real  Property— Adverse  Possession— Interruption  by  Sub- 
mergence. The  defendants  had  held  possession  adversely  to  the  plain- 
tiff's title  for  several  years,  when  a  river  submerged  the  land.  After  the 
statutory  period  had  run  the  land  formed  again  and  the  defendants  claimed 
they  had  acquired  title.  Held,  dispossession  by  vis  major  had  the  same 
effect  as  voluntary  abandonment;  during  the  submergence  the  construc- 
tive possession  was,  if  anywhere,  in  the  true  owners.  Secretary  of  State 
v.  Krisnamoni.     [1902]  A.  C. — (P.  C.) 

The  decision  seems  sound,  as  the  burden  is  on  a  disseisor  to  prove  ac- 
tual possession  for  twenty  years.  The  question  appears  to  have  arisen 
only  once  in  this  country,  when  it  was  likewise  held  that  the  period  of  sub- 
mergence could  not  be  counted  in  favor  of  the  disseisor.  Western  v. 
Flanagan  (1893)  120  Mo.  61.  There  was  a  dictum  in  that  case  that  title 
mightbe  gained  by  continuing  the  adverse  possession,  after  the  land  had 
reappeared,  to  make  a  total  number  of  years  equal  to  the  statutory  period  ; 
but  that  is  unsound,  as  adverse  possession  must  be  continuous.  Sawyer 
v.  Kendall  (1852)  10  Cush.  241.  For  the  same  holding  on  dispossession 
by  military  order  see  Holliday  v.  Cromwell  (1872)  37  Tex.  437. 

Real  Property— Covenants  Running  with  Incorporeal  Rights. 
The  plaintiff  and  defendant  B  entered  into  an  agreement  under  seal,  called 
a  lease  by  the  parties  thereto,  whereby  the  defendant  B  was  to  take  water 
from  the  plaintiff's  canal  for  a  number  of  years  for  the  purpose  of  flooding 
an  ice  pond,  and  was  to  pay  a  certain  sum  therefor.  The  right  to  take 
the  water  could  not  be  assigned  without  the  plaintiff's  assent.  The  de- 
fendant B,  with  the  assent  of  the  plaintiff,  assigned  the  right  to  defendants 
J  and  C,  who  took  the  water  for  a  number  of  years  and  paid  the  agreed 
price  and  then  refused  to  take  any  more  water  or  pay  the  money.  Plain- 
tiff sued  B,  J  and  C.  Held,  the  defendant  was  granted  an  easement  for 
years  by  the  instrument  and  the  burden  of  the  covenant  to  pay  the  money 
would  run  with  the  assignment  of  the  easement.  Jordan  v.  Indianapolis 
Water  Co.  (Ind.  1902)  64  N.  E.  680.     See  NOTES,  p.  554. 

Real  Property— Ineffective  Grant— Implied  Trusts.  A  con- 
veyance of  a  parcel  of  land  was  made  "  to  the  inhabitants  of  the  Third 
and  Fourth  school  districts  in  the  town  of  Weathersfield,  their  heirs  and 
assigns  forever,"  to  be  held  by  them  "  so  long  as  used  for  the  sole  purpose 
of  a  burying-ground."  In  a  bill  in  equity  by  certain  of  said  inhabitants  to 
restrain  trespasses  on  the  property  it  was  held,  while  the  grant  was  too 
indefinite  to  pass  title,  the  court  would  preserve  the  interests  of  the  inhabi- 
tants by  appointing  trustees  to  hold  the  legal  title.  Hunt  v.  Tolles  (Vt. 
1902)  52  Atl.  1042. 

The  court  cites,  as  its  only  direct  authority,  Bailey  v.  Kilburn  (1845) 
10  Met.  176.  That  was  a  case  of  a  grant  "for  the  use  of  a  school- 
house,"  no  grantee  being  named.  Trustees  were  appointed  because  a 
"trust  was  created,  according  to  the  terms  of  the  deed."  Manifestly,  it 
affords  no  precedent  for  the  decision  at  issue,  wherein  no  attempt  at  the 
creation  of  a  trust  was  made.  The  logical  consequence  of  the  result 
reached  would  be  the  enforcing  as  a  trust  of  any  ineffective  grant  of  land. 
Universally  the  heirs  have  been  recognized  where  the  grantees  were  simi- 
larly incompetent.  Jackson  v.  Cory  (181 1)  8  Johns.  385,  in  which  the 
deed  was  to  "the  people  of  the  County  of  Otsego";  Hornbeck  v.  West- 
brook  (181 2)  9  Johns.  73,  where  a  profit  was  granted  to  "the  inhabitants 
of  Rochester." 

Real  Property— Reserved  Easements— Covenant  against  In- 
cumbrances. A.  granted  land,  retaining  a  portion  on  which  stood  a 
house  with  windows  overlooking  the  land  granted.  The  grant  contained 
a  covenant  against  incumbrances.  Held,  intention  to  reserve  an  easement 
of  lisj;ht  was  negatived  by  the  covenant  against  incumbrances.  Denman 
v.  Mentz  (N.  J.  1902)  52  Atl.  11 17. 
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The  New  Jersey  courts  will  imply  an  easement  by  reservation  as  well 
as  by  grant  where  the  user  is  continuous  and  apparent.  Seymour  v.  Lewis 
(1861)  13  N.  J.  Eq.  439;  Toolhe  v.  Bryce  (.1892)  50  N.  J.  Eq.  589.  In  ex- 
tending this  doctrine  to  easements  of  light,  Sutphen  v.  Therkelson  (1884) 
1 1  Stew.  318,  they  are  still  further  opposed  to  the  great  weight  of  authority 
in  this  country.  Mullen  v.  Strieker  ( 1 869)  j 9  Ohio  St.  135;  Robinson  v. 
Clapp  (1895)  65  Conn.  365.  It  was  necessary,  therefore,  in  the  principal 
case  to  consider  the  effect  of  the  covenant  against  incumbrances.  Any  pre- 
sumed intention  to  reserve  seems  amply  met  by  this  covenant  on  the  same 
principle  that  an  express  covenant  will  override  an  implied  covenant. 
Carbrey  v.    Willis  (1863)  7  Allen,  364. 

Real  Property — Water— Rights  in  Gross.  The  plaintiff  was  the 
lessee  of  water  rights  from  a  company  which  had  been  granted  by  the 
legislature  power  to  let  water,  but  he  was  not  a  riparian  owner.  The  de- 
fendant polluted  the  river  from  which  the  water  was  taken.  Held,  the 
plaintiff  had  a  right  of  action,  as  the  statutory  authority  granted  the  com- 
pany to  let  water  created  property  rights  in  gross  in  the  lessees.  Doremus 
v.  Mayor,  etc.,  of  City  of  Pater  son  (N.  J.  1902)  52  Atl.  1107. 

The  common  law  rule  is  that  non-riparian  owners  can  have  no  prop- 
erty rights  in  streams  for  the  infringement  of  which  they  can  sue  anyone 
except  the  parties  contracting  with  them.  Hill  v.  Tupper  (1863)  2  H.  & 
C.  I2i;  Stockport  Waterworks  Co.  v.  Potter  (1864)  3  H.  &  C.  300;  Or- 
merodv.  Todmorden  Mill  Co.  (1883)  11  Q.  B.  D.  155.  Exceptional  cases, 
it  is  true,  have  declared  rights  in  gross  exist  in  water  in  the  absence  of 
legislative  action.  Goodrich  v.  Burbank  (1866)  12  Allen,  459.  It  is  cer- 
tainly competent  for  the  legislature  to  create  rights  in  gross  in  non-riparian 
owners,  if  that  was  the  correct  construction  of  the  power  to  lease.  It  had 
been  previously  held  in  New  Jersey  that  a  person  in  the  plaintiff's  situa- 
tion has  a  property  right,  for  which  he  is  entitled  to  compensation,  when 
the  water  is  diverted  under  the  power  of  eminent  domain.  Butler  Rubber 
Co.  v.  Newark  (1897)  61  N.  J.  L.  32. 

Torts — Duty  to  Trespasser — Voluntary  Risk.  Defendant,  to 
protect  his  fish  preserve,  employed  a  night  watchman,  who  was  in  the 
habit  of  firing  a  gun  into  the  air  to  scare  off  trespassers.  Plaintiff,  with 
knowledge  of  this  fact,  entered  the  preserve  to  poach  and  was  injured  by 
a  bullet  fired  by  the  watchman  in  the  direction  of  the  noise  made  by  the 
plaintiff.  Held,  it  was  error  not  to  charge  that  if  the  plaintiff  voluntarily 
exposed  himself  to  a  known  danger  he  could  not  recover,  even  though  the 
watchman's  act  was  without  due  care.  M agar  v.  Hammond  (1902)  171 
N.  Y.  377. 

Voluntary  assumption  of  risk  may  lessen  the  duty  of  due  care  to- 
wards the  person  so  assuming  it  on  the  ground  that  one  is  not  ordinarily 
required  to  provide  against  another's  running  into  danger  with  his  eyes 
open.  "  Volenti  nonfit  Injuria  in  Actions  of  Negligence,"  8  Harv.  L.  Rev. 
457.  If  the  decision  merely  stands  for  this  it  is  based  on  a  sound  prin- 
ciple. But  on  the  facts  as  found  by  the  jury  it  may  well  be  taken  to  go 
further  and  to  hold  that  the  voluntary  running  of  a  risk  by  the  plaintiff 
may  be  a  defence  even  where  the  defendant  knows  or  has  reason  to  know 
that  the  plaintiff  is  in  danger  and  yet  acts  wantonly  and  recklessly  to  his 
injur}'.  This  would  be  doubtful  ground  and  unsupported  by  authority  ex- 
cept perhaps  by  Illot  v.    Weeks  (1820)  3  B.  &  Aid.  304. 

Torts— Injury  Causing  Death  on  the  High  Seas  —  Jurisdic- 
tion. The  plaintiff's  intestate,  a  passenger  on  the  defendant's 
steamship,  was  washed  overboard  and  drowned  on  the  high  seas,  through 
the  negligence  of  the  defendant.  The  ship  was  registered  in  the  port 
of  New  York.  Held,  the  plaintiff  might  maintain  an  action  under  N.  Y. 
Code  Civ.    Proc.  §  1902,    since    the    tortious   act  was  committed  on  the 
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vessel,  and  hence  within  the  territory  of  the  State  of  New  York.  Lind- 
strom  v.  International  Navigation  Co.  (C.  C.  E.  D.  of  N.  Y.  1902)  117 
Fed.  170. 

This  is  in  accord  with  the  weight  of  authority.  McDonald  v.  Mallory 
(1879)  17  N.  Y.  546;  The  Lamington  (1898)  87  Fed.  752.  The  con- 
trary view  was  reached  in  Armstrong  v.  Beadle  (1879)  5  Sawyer,  484,  but 
the  decision  there  was  based  on  cases  where  in  each  instance  the  tort  had 
been  committed  after  the  parties  had  come  within  another  jurisdiction.  In 
the  principal  case  great  emphasis  is  laid  on  that  distinction;  the  vessel  re- 
mains within  the  jurisdiction  of  its  hailing  poit  until  it  comes  under  the 
jurisdiction  of  some  foreign  sovereign. 

Torts  —  Negligence  —  Care  Due  to  Children.  Defendant,  an 
ammunition  manufacturer,  dumped  refuse  powder  in  his  adjoining  lot, 
where  children  were  accustomed  to  play.  Some  boys  took  a  cake  of  this 
powder  into  the  street  and,  in  extracting  brass  shells  imbedded  in  it,  ex- 
ploded it  to  the  damage  of  plaintiff,  a  boy  who  had  joined  them.  Held, 
it  was  a  proper  question  for  the  jury  whether  the  defendant  had  used  due 
care  in  thus  placing  inherently  dangerous  material  in  a  spot  frequented  by 
children;  the  mere  intervention  of  a  human  agency  such  as  the  defendant 
should  have  apprehended  and  provided  against  did  not  break  the  chain  of 
causation.      Travell  v.  Bannerman  (N.  Y.  1902),  71  App.  Div.  439. 

The  decision  is  in  accord  with  a  suggestion  of  Judge  Cooley,  that  if 
one  throw  away  on  his  premises  things  tempting  to  children  it  is  equiva- 
lent to  an  invitation  to  them  to  make  use  of  them,  Cooley,  Torts  (2d  Ed.) 
356,  and  with  the  doctrine  that  where  one  puts  something  dangerous  and 
alluring  on  his  land  the  peculiar  proclivities  and  instincts  of  children 
bear  on  the  question  of  negligence.  Bowers  v.  Harlow  (1884)  53  Mich. 
507;  Harriman  v.  R.  R.  Co.  (1887)  45  Ohio  St.  11.  In  the  New  York 
"turntable"  case,  Walsh  v.  R.  R.  Co.  (1895)  145  N.  Y.  301,  the  court 
did  not  expressly  dissent  from  this  doctrine,  but  said  that  it  was  inappli- 
cable to  the  facts  before  it. 

Torts— Care  of  Premises— Implied  Invitation.  A  mining  corpora- 
tion erected  dwelling  houses  on  a  tract  owned  and  mined  by  it.  It  estab- 
lished no  regular  roads  over  the  same,  but  required  residents  and  their 
visitors  to  cross  at  any  point  most  convenient.  The  plaintiff,  after  visiting 
one  of  the  houses,  returning  by  a  worn  path,  fell  into  a  concealed  shaft. 
Held,  the  plaintiff  could  recover  on  theory  of  implied  invitation. — Foster 
v.  Portland  Gold  Mining  Co.  (C.  C.  A.  8th  Circ.  1902)  114  Fed.  613. 

The  issue  raised  by  demurrer  was  whether,  on  the  facts  as  stated, 
there  was  an  implied  invitation.  Where  there  is  no  express  invitation  the 
weight  of  authority  seems  to  say  that  an  invitation  can  only  be  implied 
where  the  person  came  on  for  some  purpose  for  which  the  premises  were 
used  ;  in  short,  where  there  is  an  element  of  benefit  expected  by  the  owner. 
On  this  principle  the  following  are  mere  licensees  :  one  on  his  own  private 
business,  Plummer  v.  Dill  (1892)  156  Mass.  426;  one  seeking  employ- 
ment, Larmore  v.  Crown  Point  Iron  Co.  (1886)  101  N.  Y.  391  ;  one 
attending  a  wake  uninvited,  Hart  v.  Cole  (1892)  156  Mass.  475.  As  the 
complaint  in  the  principal  case  failed  to  show  what  the  object  of  the  plain- 
tiff's visit  was,  either  the  decision  conflicts  with  these  authorities  or  the 
court  raised  an  unwarranted  presumption  of  invitation. 

Torts — Nuisance— Action  by  Lessee.  A  tenant  was  seriously  dis- 
turbed in  her  enjoyment  of  the  premises  by  the  vibration  caused  by  an 
electric  light  station  and  by  smoke  and  cinders  issuing  therefrom.  Held, 
she  could  recover  the  damages  sustained  by  reason  of  the  nuisance, 
although  the  premises  had  been  leased  to  her  during  its  existence.  Bly  v. 
The  Edison  Electric  Illuminating  0.(1902)  172  N.  Y.  1.  See  NOTES, 
P.  547- 
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Torts— Nuisance— Maintenance  of  Explosives.  A  powder  maga- 
zine maintained  by  the  defendants  was  maliciously  fired  by  a  third  party. 
Held,  the  defendants  were  liable  for  damages  to  the  plaintiff,  a  neighbor. 
Kleebauer  v.    Western  Fuse  Or*  Explosives  Co.  (Cal.  1902)  69  Pac.  246. 

The  jury  found  the  maintenance  to  be  a  nuisance  per  se.  The  decision, 
therefore,  may  be  based  on  the  rule  that  one  is  liable  for  the  consequences 
of  a  nuisance,  whether  negligence  is  shown  or  not,  but  it  goes  a  step 
further  than  previous  cases,  as  the  proximate  cause  here  was  the  act  of  a 
malicious  third  party.  The  reliance  placed  on  Rylands  v.  Fletcher  (1868) 
L.  R.  3  H.  L.  330,  is,  however,  erroneous.  Were  the  doctrine  of  that  case 
applied  here  the  decision  must  be  for  the  defendant,  for  where  that  rule  is 
accepted  its  use  is  very  much  limited.  For  example,  where  the  proximate 
cause  of  the  damage  was  a  third  party's  act  there  is  no  liability.  Wilson 
v.  Newberry  (1871)  L.  R.  7  Q.  B.  31.  Or  vis  major,  Nichols  v.  Mars- 
/and  (187^)  L-  R-  10  Ex.  255.  But  in  this  country  Rylands  v.  Fletcher 
has  been  largely  repudiated  and  the  rule  as  to  such  a  state  of  fads  gener- 
ally accepted  is  that  where  the  collecting  and  keeping  of  things  on  one's 
land,  though  likely  to  become  dangerous,  is  lawful  and  does  not,  there- 
fore, constitute  a  nuisance,  no  damage  resulting  therefrom  will  sustain 
an  action  except  upon  proof  of  negligence.  Losee  v.  Buchanan  (1873)  51 
N.  Y.  476;  Brown  v.  Collins  (1873)  53  N.  H.  442.  The  decision  in  the 
principal  case  must,  therefore,  rest  entirely  on  the  finding  of  a  nuisance  by 
the  jury,  a  question  not  involved  in  Rylands  v.  Fletcher. 

Torts — Rflease— Joint  Tortfeasors.  In  an  action  against  one  joint 
tortfeasor  the  defendant  set  up  an  agreement  of  the  plaintiff  with  the  other 
purporting  to  release  that  other,  for  a  consideration,  from  all  his  liability 
on  the  joint  tort,  but  expressly  reserving  the  plaintiff's  claim  against  the 
defendant,  held,  the  whole  liability  on  the  tort  was  extinguished  and  no 
rights  remained  to  be  reserved  against  the  defendant.  Abb  v.  Northern 
Pac.  R.  Co.  (Wash.  1902)  68  Pac.  954. 

Where  in  a  release  to  one  joint  tortfeasor  a  proviso  reserves  rights 
against  the  other,  in  some  jurisdictions  the  proviso  is  held  void  for  repug- 
nance to  the  primary  object  of  the  instrument.  Gunther  v.  See  (1876)  45 
Md.  60;  Ruble  v.  Turner  (Va.  1808)  2  Hen.  &  Munf.  38.  In  others,  to 
give  effect  to  the  supposed  intention  of  the  parties,  the  release  is  treated  as 
a  mere  covenant  not  to  sue.  Matthews  v.  Chicopee  Mfg.  Co.  (N.  Y.  1865) 
3  Robt.  711.  There  is  the  same  divergence  where  there  is  a  similar  pro- 
viso in  an  agreement  to  release  for  a  consideration.  American  cases 
usually  treat  this  as  an  accord  and  satisfaction  and  hold  that  the  satisfac- 
tion having  passed  the  whole  liability  on  the  tort  is  extinguished.  Brown 
v.  Kencheloe  (Tenn.  1866)  3  Cold.  192  ;  Ellis  v.  Bitzer  (1825)  2  Ohio,  262 ; 
Mitchell  v.  Allen  (1881)  25  Hun.  543.  In  England  and  West  Virginia, 
on  the  other  hand,  the  agreement  is  construed  as  an  agreement  not  to  sue 
the  tortfeasor  with  whom  it  is  made.  Duck  v.  Mayen  [1892]  2  Q.  B.  511, 
Bloss  v.  Ply  male  (1869)  3  W.  Va.  393. 
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A  Treatise  on  the  Law  of  Fraud  and  Mistake.  By  William 
Williamson  Kerr.  Third  Edition.  By  Sydney  E.  Williams.  London: 
Sweet  &  Maxwell,  Limited.      1902.     pp.  lxv,  557. 

This  is  a  new  edition  in  fact  as  well  as  in  name.  The  revision  is 
not  limited  to  the  addition  of  the  titles  of  late  cases  in  the  notes,  or 
even  to  the  insertion  of  extracts  from  such  cases  in  the  text.  It  is  a 
thorough  and  careful  piece  of  work,  extending  to  the  rewriting  of  large 
portions  of  the  original  book.  The  volume,  too,  is  an  admirable 
specimen  of  the  publisher's  art,  conveying  the  impression  that  both 
the  editor  and  publisher  regard  this  treatise  as  worthy  of  being  pre- 
sented to  the  reader  in  handsome  dress. 

In  the  opening  chapter  mistake  is  defined  as  ignorance  not  caused 
by  the  act  of  the  other  party  ;  misrepresentation  as  ignorance  caused 
by  the  act  of  the  other  party  without  wrongful  intention  ;  fraud  as 
ignorance  caused  by  the  other  party  with  wrongful  intention.  One 
would  expect  a  writer,  who  presented  these  definitions  in  the  order 
given  above,  to  discuss  the  topics  in  the  same  order.  This  he  does 
not  do,  however.  On  the  other  hand  he  reverses  the  order — dealing 
briefly  with  fraud,  then  discussing  more  at  length  misrepresentation, 
following  this  discussion  of  principles  with  the  application  of  general 
doctrines  to  particular  kinds  of  fraud,  and  closing  with  a  rather  gen- 
eral statement  of  the  rules  relating  to  mistake  of  law  and  mistake  of 
fact.  Although,  in  our  judgment,  the  topics  would  better  have  been 
presented  in  the  order  of  their  definition  by  the  author,  we  take  pleas- 
ure in  bearing  testimony  to  the  ability  with  which  each  topic  is 
treated. 

The  least  satisfactory  part  of  the  book  is  that  which  is  devoted  to 
clearing  up  what  the  editor  declares  to  be  the  confusion  into  which  the 
whole  subject  of  misrepresentation  has  been  thrown  by  the  decision  in 
Derry  v.  Peek  j1  "or  rather,"  he  adds,  "  by  the  supposed  effects  of 
that  decision — a  decision  which  has  given  rise  to  an  extraordinary 
amount  of  doubt,  difficulty,  discussion  and  vigorous  dissent."  That 
the  decision  has  been  vigorously  assailed  in  England  is  true.  Sir 
Frederick  Pollock  sounded  the  tocsin  in  5  Law  Quarterly  Review $\o, 
and  still  maintains  an  attitude  of  active  hostility,  as  is  apparent  from 
a  note  in  the  current  number  of  that  Review.  In  this  note  he  declares 
that  Derry  v.  Peek  "is  not  accepted  so  far  as  I  know,  in  the  principal 
American  jurisdictions."  Evidently,  Sir  Frederick  is  not  acquainted 
with  Nash  v.  Minnesota  Title  Insurance  and  Trust  Co., 2  and  Kountze 
v.  Kennedy,3  for  in  those  cases,  the  Supreme  Judicial  Court  of  Massa- 
chusetts and  the  Court  of  Appeals  of  New  York  unhesitatingly 
approved  of  the  decision  and  the  reasoning  in  Derry  v.  Peek.  But 
while  its  critics  are  many  and  able,  the  case  has  also  had  its  stalwart 
defenders  in  England,  of  whom  Sir  William  Anson  may  be  accounted 

1  (1889)  14  App.  Co.  337.    2(i895)  163  Mass.  574. 

2  (1895)  147  N.  Y.  124. 
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chief.  We  can  but  think  that  if  Mr.  Williams  had  shared  the  views 
expressed  so  forcibly  by  Sir  William  Anson,  in  6  Law  Quarterly  Re- 
view 72  (a  reply  to  Sir  Frederick  Pollock's  criticism  above  referred  to) 
and  in  his  work  on  contracts,  this  edition  of  Kerr  on  Fraud  and  Mis- 
take would  have  been  even  better  than  it  is. 

A  Treatise  on  the  American  Law  of  Real  Property. — By 
Emory  Washburn.  Sixth  edition.  By  John  Wurts.  Boston:  Little, 
Brown  &  Co.     1902.     3  vols.     pp.  clxx,  579,  706,  636. 

It  is  a  hard  saying,  but  one  not  likely  to  be  controverted  by  those 
to  whom  these  presents  shall  come,  that  the  enormous  labor  that  has 
gone  into  the  revision  of  this  book  might  have  been  put  to  better  use. 
If  Washburn  was  to  have  a  new  lease  of  life  Professor  Wurts  was 
obviously  the  man  to  confer  the  boon;  but  it  is  not  easy  to  under- 
stand how  that  hard  necessity  came  to  be  laid  upon  him.  Surely 
the  man  who  could  revise  and  annotate  the  monumental  work  of  the 
Harvard  professor  of  half  a  century  ago  in  the  thorough-going  fashion 
of  this  edition  might  have  set  himself  the  worthier  task  of  producing 
a  book  of  his  own  on  the  law  of  real  property,  and  it  must  have 
gone  hard  with  him  if  it  had  not  turned  out  to  be  a  more  useful  pro- 
duction than  any  possible  revision  of  Washburn. 

The  truth  of  the  matter  is,  the  Washburn  fetish  has  imposed  its 
authority  upon  the  legal  profession  much  too  long,  and  it  is  high  time 
for  it  to  be  overthrown  and  cast  out.  It  is  not  enough  to  say  that  a 
book  whose  only  competitors  are  Tiedeman  and  Pingrey  is  the  best, 
or  even  the  only  book  for  the  American  practitioner.  So  much  the 
more  reason  for  giving  the  profession  a  better  one.  Some  excellent 
treatises,  indeed,  we  have  on  special  topics  in  the  law  of  real  prop- 
erty. Rawle,  on  Covenants;  Gray,  on  Perpetuities,  and  on  Restraints 
in  Alienation;  Taylor,  on  Landlord  and  Tenant;  Gould,  on 
Waters;  Chaplin,  on  Alienation,  are  all  good — some  of  them  admir- 
able— after  their  kind;  but  no  American  lawyer  has  yet  produced  a 
general  treatise  on  real  property  which  can  be  compared  with  the 
English  works  of  Williams  and  Leake.  It  is  a  matter  for  regret, 
therefore,  when  such  a  man  as  the  late  Professor  Hammond  expends 
his  great  learning  on  the  annotation  of  Blackstone,  when  the  powers 
of  Professor  Hutchins  are  diverted  into  the  editing  of  an  English 
treatise  on  real  property  for  the  American  market,  and  when,  as  here, 
the  industry  of  the  learned  Yale  professor  results  in  nothing  more 
significant  than  the  rehabilitation  of  a  second-rate  law  book.  It  is 
not  that  these  things  are  not  worth  doing,  but  that  they  are  not  the 
things  that  are  best  worth  doing. 

Washburn's  work  has  always  been  a  practitioner's  and  not  a 
student's  book,  and  its  character  in  this  respect  has  not  been  changed 
by  this  latest  revision.  It  remains  a  dry,  uninteresting  and  conven- 
tional arrangement  of  the  rules  of  property  law,  with  no  discussion  of 
disputed  points,  no  attempt  to  reconcile  conflicting  authorities,  no 
explanation  of  inconsistencies,  no  reasoned  presentation  of  legal 
principles,  no  historical  or  social  perspective.  Nowhere  does  the 
personality  of  the  author  or  the  editor  appear.  No  one  would  guess 
from  reading  it — if,  indeed,  it  were  a  book  to  be  read — that,  like  all 
legal  text  books,  it  was  a  collection  of  the  opinions  of  the  writer.  It 
has  the  authoritative  air  of  the  revised  statutes  and  the  literary  charm 
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of  an  annotated  code.  In  short,  it  is  not  a  treatise  on  the  law  of 
real  property,  and  no  amount  of  revision  will  make  it  one.  It  is  a 
condensed  digest,  with  the  indispensable  character  which  attaches  to 
such  an  index  or  guide  to  the  wilderness  of  precedents,  but  of  no 
scientific  value  beyond  the  orderly  presentation  of  unrelated  facts. 
Such  a  book  bears  the  same  relation  to  a  scientific  treatment  of  a  legal 
topic  as  Herbert  Spencer's  Descriptive  Sociology  sustains  to  the  Prin- 
ciples of  Sociology,  or  as  the  Calendar  of  State  Papers  bears  to  the 
English  history  of  the  period  to  which  it  relates. 

It  remains  to  be  said  that  the  work  of  annotation  and  revision  could 
not  have  been  better  done — by  any  one  who  deemed  it  worth  doing. 
It  can  hardly  be  called  scholarly,  but  it  is  accurate,  thorough  and  in- 
telligent. Much  of  the  author's  "learning,"  historical  and  specu- 
lative, has  been  cut  out,  usually  to  the  advantage  of  the  work  as  a 
practitioner's  hand-book,  but  to  its  detriment  as  a  text-book  for  stu- 
dents. Some  of  the  bad  law  has  been  eliminated,  the  citations  have 
been  sifted  and,  in  general,  the  work  "cleaned  up."  Its  bulk  has 
been  considerably  reduced  (by  about  400  pages),  and  the  formidable 
list  of  authorities  somewhat  curtailed.  In  short,  this  revision  is  a 
thoroughly  consistent  piece  of  work — consistent,  that  is  to  say,  with 
the  character  of  the  original  work,  as  well  as  with  the  aim  expressed 
by  the  author  in  his  first  preface  "  to  provide  a  safe  and  convenient 
book  of  reference  to  the  lawyer";  but,  as  has  been  said  before,  it 
does  nothing  to  realize  his  secondary  aim  of  furnishing  "an  elemen- 
tary treatise  for  the  use  of  students."  The  realization  of  both  these 
aims  in  one  and  the  same  work  is  by  no  means  an  impossible  task,  but 
it  still  awaits  performance. 

The  Law  of  Void  Judicial  Sales.  By  A.  C.  Freeman,  St.  Louis  : 
Central  Law  Journal  Company,  1902,  pp.  14,  34 1- 

This  has  been  an  excellent  book  from  the  first,  and  the  present 
edition  is  an  improvement  upon  its  three  predecessors.  Not  only  are 
the  latest  decisions  cited  in  the  foot-notes,  but  their  doctrines  are  in- 
corporated in  the  text.  When  these  necessitate  a  change  of  state- 
ment, the  author  does  not  hesitate  to  make  it,  with  a  frank  confession 
of  his  error,  if  the  new  decisions  appear  to  him  sound,  and  with  fear- 
less and  trenchant  criticism  if  he  deems  them  unsound. 

The  scope  of  the  work  is  much  wider  than  the  general  title  given 
above  would  indicate.  It  includes  the  legal  and  equitable  rights  of 
purchasers  at  void  execution  and  probate  sales,  as  well  as  a  full  con- 
sideration of  the  constitutionality  of  special  legislation  validating  void 
sales,  and  authorizing  involuntary  sales  in  the  absence  of  judicial 
proceedings.  Every  branch  of  the  subject  is  treated  with  care  and 
ability,  but  the  discussion  of  the  constitutionality  of  validating  legis- 
lation is  especially  fine.  The  conflicting  decisions  upon  this  im- 
portant topic  are  presented  with  painstaking  fulness  and  accuracy, 
their  relative  merits  are  pointed  out,  and  then  the  true  rule,  as  the 
author  conceives  it.  is  enunciated.  No  one  can  read  the  book  with- 
out acquiring  a  knowledge  of  what  the  law  is,  in  our  various  juris- 
dictions, and  also  of  what,  in  the  author's  opinion,  it  should  be.  His 
attitude  towards  judicial  authority  is  always  deferential,  but  never 
servile. 
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The  Law  and  Practice  in  Civil  Actions  and  Proceedings  in  Jus- 
tices' Courts  and  other  Courts  Not  of  Record,  and  on  Appeals  to 
the  County  Courts.  By  William  Wait.  Seventh  Edition.  Edited 
by  Edwin  Baylis.  Albany:  Matthew  Bender.  1902.  Vol.  I,  pp. 
lxxi.,  954. 

The  first  edition  of  this  work  was  published  nearly  fifty  years  ago, 
and  the  work  soon  took  its  place  as  a  valuable  aid  to  the  young  prac- 
titioner in  New  York  State,  not  only  in  imparting  a  knowledge  of  the 
procedural  law  relating  to  courts  not  of  record,  but  also  in  furnishing 
a  concise  and  generally  an  accurate  statement  of  the  rules  of  substan- 
ive  law  which  were  applicable  to  questions  of  which  such  courts  had 
jurisdiction,  together  with  full  citation  of  the  authorities  upholding 
the  statements  of  the  text.  The  usefulness  of  the  work  has  been 
maintained  by  subsequent  editions,  the  sixth  having  been  issued 
in  1893. 

The  present  edition  is  prepared  by  Dr.  Baylis,  who  is  well  quali- 
fied by  experience  for  work  of  this  character,  and  is  a  complete  re- 
vision, made  from  new  type  and  plates,  and  brought  down  to  date 
both  as  to  statutory  enactments  and  decisions  bearing  upon  the  sub- 
jects treated.  The  first  volume,  now  issued,  is  confined  to  questions 
of  substantive  law.  The  revision  seems  to  have  been  carefully  made, 
and  if  the  subsequent  volumes  fulfill  the  promise  of  the  present  one, 
the  work  is  not  likely  to  be  dislodged  from  the  position  which  it  has 
so  long  occupied. 
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